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PREFACE  TO  THE  SECOND  EDITION. 


In  thJB  edition,  the  caaes  which  have  been  made  public 
in  the  last  five  years  have  been  introduced,  and  the  whole 
work  carefully  revised.  Several  passages  from  the  first 
edition  have  been  rewritten,  and  occasional  additions  made, 
with  a  view  to  greater  clearness ;  but  the  auUior  has  not 
found  it  necessary  to  change  any  material  statement  of 
law.  On  the  other  hand,  it  is  proper  to  say,  in  more 
than  one  instance,  conclusions,  which  were  at  the  time  of 
the  publication  of  the  first  edition,  against  the  apparent 
weight  of  judicial  opinion,  have  been  vindicated  by  later 
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PREFACE. 


It  can  scarcely  be  necessary  to  offer  any  apology  for 
tbe  appeanmce  of  what  professes  to  be  a  practical  treatwe 
upon  the  Statute  of  Frauds.  Perhaps  it  is  not  too  much 
to  say  that  there  is  no  subject,  apparently  so  simple  in  its 
natiu^  as  the  requirement  of  certain  kinds  of  evidence 
in  certain  cases,  more  confused  and  complicated  by.  the 
number,  variety,  and  apparent  if  not  actual  contradiction 
of  the  decisions.  Nor  has  there  been  for  many  years  any 
■work  to  which  the  practitioner  could  resort  as  a  safe  and 
ready  guide  to  the  rules  and  modifications  of  3-ules  which 
these  decisions  have  established.  There  are,  it  is  true, 
numerous  text  writers,  of  whose  works  we  possesfl  late 
editions,  upon  topics  involving  a  more  or  leas  extended 
notice  of  the  statute ;  but  it  is  certainly  no  disparagement 
of  their  labors  to  aay  that  they  have  been  unable  to  give 
to  it  so  full  and  thorough  a  treatment  as  its  importance 
has  come  to  demand;  to  do  so  was  quite  incompatible 
with  the  proper  plans  of  their  respective  treatises.  The 
work  of  Mr.  Roberts,  the  only  one  in  which  this  subject 
has  been  exclusively  considered,  has  dways  been  held  in 
high  esteem  for  the  breadth  and  judiciousness  of  its  com- 
mentary, its  critical  analysis  of  cases,  and  its  lucid  and 
elegant  style.    Such  has  been  Ihe  profusion  of  decisions 
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since  he  wrote,  however,  that  it  cannot  n6w  supply  the 
practical  need  of  the  profession. 

That  the  present  work  ia  altogether  such  as  to  supply 
this  need,  the  author  is  far  from  confident  The  profes- 
sional reader  will  be  well  able  to  appreciate  the  diflBcul- 
tiea  which  have  opposed  themselves  to  the  execution  of 
such  a  task,  arising  not  only  from  the  confused  state  of 
.the  law  itself  but  from  the  diversity  of  the  titles  to  be 
discussed.  In  regard  to  both  these  points,  the  method 
pursued  in  the  examination  of  cases,  and  Hie  selection 
and  arrangement  of  the  topics  treated,  a  few  words  may 
be  not  inappropriately  said  in  this  place. 

The  midtifkriouB  provisions  of  the  Statute  of  Frauds 
appear  to  group  themselves  in  these  several  classes : 
1.  The  creation  and  transfer  of  estates  in  land,  both  legal 
and  equitable,  such  as  at  common  law  could  be  effected 
without  deed;  2.  Certain  cases  of  contracts  which  at 
■common  law  could  be  validly  made  by  oral  agreement  i 
Z.  Additional  solemnities  in  cases  of  wills;  4.  New  liabili- 
ties imposed  in  respect  of  real  estate  held  in  trust;  5.  The  " 
■disposition  of  estates  jMtr  mtervh ;  6.  The  entry  and  effect 
■of  judgments  and  executions.  Of  these,  the  last  three 
classes  have  clearly  no  such  mutual  relation  as  would 
have  made  it  profitable  or  practicable  to  consider  them 
together,  even  if  there  existed  any  need  of  a  special 
treatise  in  regard  to  them.  The  other  tjiree  classes  have 
this  common  feature,  that  they  all  pertain,  in  one  way  or 
another,  to  the  subject  of  written  evidence,  and  thus  are 
perhaps  susceptible  of  being  treated  in  succession  without 
actual  incongruity.  But  for  two  reasons  it  was  deemed 
best'  to  omit  from  ^this  work  the  consideration  of  the  pro- 
visions in  regard  to  wills ;  first,  because  it  did  not  seem 
to  be  really  needed  by  the  profession,  th.e  admirable  trea- 
tise of  Mr.  Jarman,  as  lately  edited  in  this  country,  pre- 
senting in  complete  and  accessible  shape  all  that  it  would ' 
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have  been  appropriate  to  present  here,  and  the  author 
being  unwilling  to  increase  the  size  of  the  bok>k  without 
'  increasing  its  practical  value ;  secondly,  becatue  those 
proviaiona  stand  entirely  outeide  of  wlwt  appears  to  be 
generally  understood  as  the  domain  of  the  Statute  of 
Frauds,  whether  in  reference  to  the  English  law  or  that 
of  the  several  States,  namely,  the  requirement  of  writing 
in  proof  of  transactionB  which  were  previously  capably 
of  valid  proof  by  oral  ^evidence,  involving  the  recogni- 
tion, so  to  speak,  of  writing  as  a  terttum  qmd  in  law,  the 
establishment  of  a  distinction*  between  the  two  kinds  of 
transactions,  those  effected  by  writing  and  those  effected 
verbally,  both  of  which  the  common  law  comprehended 
within  the  single  term  parol  The  result  has  been,  there- 
fore, to  confine  the  work  to  the  first  two  of  the  general 
topics  to  which,  as  above  analyzed,  the  statute  relates; 
and  of  these,  it  has  been  found  unavoidable  to  give  de- 
cided prominence  to  the  topic  of  contf-ada,  as  in  itself  pos- 
sessing superior  practical  importance,  and  as  being  most 
perplexed  by  contradictory  decisions. 

As  to  the  method  pursued,  in  the  consideration  of  ad- 
judged cases,  it  may  be  necessary  to  explain  that  while 
the  text  has  been  devoted,  wherever  the  condition  of  the 
law  allowed,  to  that  concise  and  systematic  statement  of 
principles,  with  their  modifications  and  exceptions,  which 
is  always  most  accept^le  in  a  practical  treatise,  yet  in 
many  cases  where,  owing  to  the  conflicting  character  of 
the  decisions,  this  could  not  be  done  without  leaving  the 
topic  confused,  the  author  has  thought  best  to  avoid  being 
superficial  at  the  risk  of  being  considered  prolix,  and.  has 
fireely  and  closely  examined  the  cases  in  detail.  In  so 
doing  he  has  been  occasionally  obliged  to  state  conclu- 
rions  at  variance  with  some  which  have  appeared  to  rest 
upon  high  judicial  authority,  but  always  in  a  spirit  of 
sincere  deference,  and  solely  with  a  view  to  afford  some 
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aid  to  the  researdiea  of  the  more  accomplished  reader. 
His  examination  of  cases  referred  to  has  been  personally 
and  careAilly  made ;  and  while  he  cannot  doubt  that  the 
superior  ability  and  learning  of  those  who  may  examine 
his  work  may  discover  errors  in  his  conclusions,  he 
believes  it  will  be  found  that  the  difficulties  of  the  sub- 
ject have  been  plainly  stated  andfairly  met 

With  aU  its  imperfections,  and  doubtless  it  has  many, 
it  is  now  submitted  to  the  profession  for  which  the  author 
has  testified  his  respect  by  endeavoring  to  render  it  this 
service.  . 

Boston,  June,  1857. 
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INTRODUCTION. 


The  title  of  the  statute  wMch  forms  the  subject  of  this 
work  states  it  to  be  '^  An  Act  for  Prevention  of  Frauds 
and  Penuries."  In  the  i«cital,  however,  its  object  is  ex- 
pressed somewhat  differently,  as  the  '^  prevention  of  many 
fraudulent  practices  which  are  commonly  endeavored  to 
be  upheld  by  peqiuy  and  subornation  of  perjury."  The 
latter  phraseology  is  clearly  the  more  accurate ;  for  tie 
statute  does  not  aim  directly  to  suppress  fraud  and  per- 
jury by  imposing  any  new  punishment  in  cases  where 
they  are  proved  to  have  been  conmiitted,  but  makes  pro- 
vision for  excluding  in  certain  cases  such  modes  of  proof 
as  experience  had  shown  to  be  peculiarly  liable  to  cor- 
ruption. And  again,  it  would  be  a  narrow  view  of  the 
statute,  at  least  as  interpreted  at  the  j)resent  day,  to  limit 
its  application  to  cases  where  there  is  in  fact  more  or  less- 
danger  of  pegury  or  subornation  of  peg'ury.  The  purest 
character  and  tlie  highest  degree  of  credibility  on  the 
part  of  the  witnesses  by  whom  a  transaction,  for  the  proof 
of  which  this  statute  requires  written  evidence,  is  sought 
to  foe  made  out^  or  the  most  overwhelming  preponderance 
in  their  number,  are  entirely  unavailing  to  withdraw  a 
case  from  its  reach.  Indeed  ithe  real  object  and  scope  of 
the  statute  would  seem  to  extend  tar  beyond  all  ques- 
tions of  the  integrity  of  witnesses,  and  to  comprehend 
the  exclusion  of  merely  oraJ  testimony  in  certain  classes- 
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of  transactioiis,  as  at  best  of  an  uncertain  and  deceptive 
character.  In  estimating  the  value  of  this  enactment, 
therefore,  the  important  question  is  not  whether  the 
statute  has  in  ii»  practical  working  let  in  as  much  peijary 
aa  it  has  excluded,  for  no  strictness  of  legislation  can  bar 
out  from  a  court  of  justice  the  man  who  deliberately 
purposes  to  conunit  perjury;  but  it  is  whether,  in  the 
average  of  large  experience  since  the  statute  was  enact- 
ed, the  requisition  of  written  testimony  in  certain  cases 
has  not  materially  served  to  secure  the  property  of 
.  men  against  illegal  and  groundless  claims.  That  it  has 
done  BO  will  scarcely  be  disputed,  and  to  the  profound 
practical  wisdom  with  which  it  was  conceived  to  this  end 
the  most  enlightened  judges  and  jurists  have  at  all  times 
borne  emphatic  testimony. 

Nevertheless  it  cannot  be  said  to  have  been  judicially 
administered  with  a  firm  hand  and  in  a  consistent  spirit. 
Witliin  a  few  years  after  its  enactment,  and  before  the 
generation  of  its  framers  had  passed  away,  we  find  the 
courts  admitting  exceptions  and  distinctions  as  to  its  ap- 
plication, and  forcing  upon  it  constructions  tending  to 
restrict  its  beneficial  operation.  In  later  days  there  has 
been  evinced,  on  the  whole,  a  disposition  to  return  to  a 
closer  interpretation  of  its  provisions ;  but  even  now  there 
are  doctrines,  too  firmly  settled  by  precedent  to  be  over^ 
thrown,  which,  from  their  very  inconsistency  with  the 
spirit  of  the  statute,  lead  continually  to  great  embarrass- 
ment in'its  administration. 

It  must^  however,  hh  admitted  that  much  of  the  diffi- 
culty which  has  been  found  to  attend  the  exposition  of 
the  statute  is  due  to  the  style  in  which  it  is  framed.  The 
professional  reader  who  carefully  examines  it  from  begin- 
ning to  end  will  find  such  obscurity  of  arrangement  and 
such  inexact  and  inconsistent  phraseology,  as  to  conclude 
that  safe  and  rational  rules  for  its  construction  can  hardly 
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be  rested  upon  its  literal  expressions,  but  that  it  must  be 
read,  as  far  aa  may  be,  by  the  light  of  that  broad  and 
wise  policy  in  which  it  was  manifestly  conceived.  And 
this  suggests  a  few  words  upon  the  authorship  of  the 
statute,  with  which  these  introductory  observations  may 
fitly  close. 

In  a  decision  of  the  Court  of  Queen's  Bench  which 
has  perhaps  given  rise  to  more  discussion  than  any  other. 
which  has  ever  parsed  upon  the  statute,  that  of  Wain  v. 
Warlters,  where  it  was  determined  that  the  written  mem- 
orandum required  by  the  fourth  section  must  show  the  . 
consideration  of  the  agreement.  Lord  Ellenborough  rested 
his  judgment  (in  which  his  brother  judges  concurred) 
in  great  part  upon  the  etymological  force  of  the  word 
"agreement;"  remarking,  in  vindication  of  that  rule  of 
construction,  that  the  statute  was  said  to  have  been  drawn 
by  Lord  Hale,  "  one  of  tbe  greatest  judges  who  ever  sate 
in  Westninster  Hall,  who  was  aa  competent  to  express  as 
he  was  able  to  dinceive  the  provisions  best  calculated  for 
carrying  into  effect  the  purposes  of  that  law."  ^  Lord 
Chief  Baron  Gilbert  says  that  the  statute  was  prepared 
by  Lord  Hale  and  Sir  IJonel  Jenkins.*  But  Lord  Mans- 
field considered  it  scarcely  probable  that  it  was  drawn  by 
Lord  Hale,  as  '^  it  was  not  passed  till  after  his  death  and 
was  brought  in  in  the  common  way  and  not  upon  any 
reference  to  the  judges."'  This  coincides  with  what  is 
the  mcMt  distinct  evidence  we  seem  to  have  upon  the 
subject,  the  direct  statement  of  Lord  Nottingham,  who 
says, "  I  have  reason  to  know  the  meaning  of  this  law, 
for  it  had  its  first  rise  fix)m  me,  who  brought  in  the  bill 
into  the  Lord's  House  though  it  afterwards  received  some 
additions  and  improvements  from  tibe  judges  and  civil- 
ians."* It  would  seem,  therefore,  that  after  its  original 
•- ■ • 

>&Ea«,l6.    See  thu  Treatise,  g  392.  ■  Gilb.  Eq.  B.  171. 

3  1  Bon.  418.  *  9  Swanrt.  664. 
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proposition  in  Parliament  by  Lord  Nottingham,  Lord  Hale 
and  Sir  Uonel  Jenkins  had  it  imder  consideration  and 
revision,  and  that  it  was  finally  passed,  as  it  was  left  by 
them,  in  an  informal  shape.  Lord  Hale  was  not  then 
alive,  and  ihe  statute  itself  affords  strong  internal  evi- 
dence, as  for  instance  in  its  want  of  compactness  and  in 
the  use  of  different  words  in  different  places  to  express 
the  same  subject-matter,  that  it  was  never  regularly  en- 
grossed with  a  view  to  its  enactment 
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PART  I. 

THE  CREATION  AND  TRANSFER  OF 

ESTATES    IN    LAND. 
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STATUTE   29   Cab.  IL  c.  3. 

THE  FIRST  THRBB  SECTIONS;  BKINQ  8CCH  AS  AFFECT  THE 
CREATION  AND  TBAK3FSB  OF  ESTATES  IN  LAND. 

Section  1.  All  leases,  estatei,  interesti  of  freehold  or  terms  of  jeara,  or 
any  uncertain  intereit  of,  in,  or  out  of  Kny  menuagai,  manon,  lands,  tene- 
ments or  hereditaments,  mode  or  created  by  livery  and  seinn  only  or  by 
parol,  and  not  put  in  writing  and  signed  hj  the  parties  so  making  or  creating 
the  sams,  or  their  agents  therennto  lawfully  authorized  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either  in 
law  or  equity  be  deemed  or  taken  to  hare  any  other  or  greater  force  or  effect ; 
any  consideration  for  making  any  such  parol  leases  or  estates,  or  any  former 
law  or  usage,  to  the  contrary  notwithstanding. 

Section  2.  Except,  neTeriheleas,  all  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  snch  term,  shall  amount  to  t^wo  third  parts  .at  the  least  of  the  full 
improved  value  of  the  thing  demised. 

Section  it.  And,  moreover,  that  no  leases,  estates,  or  interests,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or 
CDstomary  interest,  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenemenb 
or  hereditameols,  shall  be  assigned,  ftranted,  or  surrendered,  unless  it  be  by 
deed  or  note  in  writing  signed  by  the  party  so  assigning,  gnnting,  or  surren- 
dering the  same,  or  their  sgents  thereunto  lawfully  authorized  by  writing,  or 
by  act  and  operation  of  law. 
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TREATISE 


STATUTE   OF   FRAUDS. 


CHAPTER  I. 

FOSMALITIES    FOR   CONVEYING    ESTATES    IN    LAND. 

§  1.  The  Statute  of  Frauds  found  the  law  of  England  in 
regard  to  the  alienation  of  corporeal  interests  in  land  in  a 
ungnlarly  unsettled  condition.  The  ancient  invesUiura  propria, 
or  actual  delivery  of  the  land  by  the  donor  to  the  vassal,  which 
n-as  practised  in  early  feudal  times,  had  been  accompanied  by 
such  solemnities  in  the  presence  of  chosen  witnesses  as  gave 
^  hig^t  notoriety  to  the  transaction  and  secured  ample 
evidence  of  it.  This  was  properly  that  livery  of  fleisin  which 
is  mentioned  in  the  first  section  of  the  Statate  of  Frauds,  and 
it  may  be  supposed  that  if  it  had  been  preserved  in  its  original 
strictness  and  formality,  the  policy  of  the  statute  would  not 
have  demanded  the  substitution'  of  any  other  ceremony.  But 
the  difiTusioa  of  landed  property  among  the  middle  classes,  and 
the  extension  of  commercial  intercourse  between  men,  soon 
brought  about  infringement  upon  the  ancient  practice.  The 
lord  delegated  the  investiture  of  his  tenant  to  the  attorney  or 
steward,  and  the  attestation  of  common  witnesses,  instead  of 
the  pares  eurue  of  the  particular  manor,  was  received.  Other 
.relaxations  of  the  ancient  form  followed,  until  there  remained 
scarcely  a  vestige  of  the  original  ceremony.     It  bad  always 
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beeo  customary  to  make  a  brief  written  record  of  tbe  investi- 
ture, and  as  the  old  formalities  of  the  parol  transfer  fell  into 
disuse,  this  record  grew  more  elaborate  and  finally  came  to  be 
the  sole  resort  for  evidence  of  the  transaction.  Still,  it  was 
never  indispensable,  and  down  to  the  time  wfien  the  Statute 
of  Frauds  was  passed,  land  could  be  transferred  by  parol 
with  livery  of  seisin,  loose  and  informal  as  that  ceremmiy 
had  then  become,  and  consequently  great  danger  was  incurred 
of  such  transfers  being  attempted  to  be  proved  by  false  and 
fraudulent  means.  By  this  statute  it  was  finally  made  essen- 
tial to  the  conveyance  of  estates  in  land,  (with  an  exception  to 
be  hereafter  noticed,)  that  it  should  be  done  by  writing  signed 
by  tbe  party  or  bis  agent,  and  all  estates  created  "  by  livery 
of  seisin  only  and  by  parol  "  were  declared  to  possess  no  greater 
force  or  effect  than  estates  at  will.  The  statute  made  no  pr<^ 
vision  however  for  the  registration  of  the  written  conveyances, 
which  omission  doubtless  left  open  a  wide  field  for  fraud,  and 
was  not  cured  in  England  till  some  years  after,  when  record- 
ing acts  were  passed. 

§  2.  It  will  be  observed  that  the  operation  of  the  statute  is 
confined  to  such  interests  in  land  as  could  formerly  be  con- 
veyed by  livery  of  seisin  or  by  parol.  Hence  it  is  clear,  and 
has  always  been  held,'  that  in  regard  to  incorporeal  estates  no 
change  has  been  introduced,  but  that  they  were  left,  as  they 
stood  at  common  law,  transmissible  only  by  deed,  or  writing 
sealed. 

§  8.  Again,  if  we  consider- the  first  three  sections  in  con- 
nection with  the  fourth  and  sixth,  the  broad  and  comprehensive 
views  of  those  who  produced  the  Statute  of  Frauds  will  be 
still  more  clearly  appreciated.  The  fourth  section  not  only  has 
tbe  efiect  of  preventiDg  an  action  upon  a  verbal  contract  for 
the  sale  of  any  interest  in  land,  but  also  cuts  off  tbose  equitable 
claims  to  land  which  would  arise  upon  such  a  contract  made 
for  a  valuable  consideration,  and  which  might  be  enforced  in 
chancery  so  as  ultimately  to  effect  a  transfer  of  real  estate 
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without  writing.  And  bo  with  the  Bizth  section,  which  pre- 
vents any  trust  in  real  estate  from  being  manifested  or  proved 
without  writing.  By  force  of  all  those  sectiona,  if  faithfully 
enforced  by  courts  of  equity  as  well  as  courts  of  law,  it  becomes 
impossible  to  transfer  any  interest  in  land,  other  than  the  very 
small  class  of  estates  saved  by  the  second  section,  except  by 
complying  with  those  formalities  which  the  statute  has  msely 
required. 

§  4.  There  is,  it  is  true,  a  difference  of  phraseology  between 
the  sections  just  referred  to,  and  it  may  be  confessed  that  this 
and  similar  irr^ularities  in  the  language  of  the  statute  lead  to 
confusion  and  embarrassment  in  treating  of  the  general  topics 
to  which  it  relates.  The  sections  which  apeak  of  conve}ranceB 
specify  in  deUal  the  various  grades  of  property  which  may 
exist  in  real  estate,  whether  "  leases,  estates,  interests  of  free* 
hold,  or  terms  of  years,  or  any  uneertam  interest  u/,  in,  or  out 
of  any  messuages,  manors,  lands,  tenements,  or  hereditaments." 
The  section  which  prevents  actions  from  being  brought  upon 
contracts  for  real  estate  goes,  it  might  be  thought,  even  far- 
ther ;  it  says  "  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them."  The  section  which  prevents 
trusts  in  real  estate  from  being  verbally  proved,  simply  uses 
the  words  *'  lands,  tenements,  or  hereditaments."  We  shall 
have  occasion  hereafter  to  refer  to  cases  where  judges  have 
dwelt  upon  the  expressions  "  uncertain  interests,"  "  concern* 
ing,"  etc,  as  embracing  particular  cases  then  before  them ;  but 
no  case  appears  to  have  been  directiy  decided  upon  the  ground 
of  any  <^  these  differences  of  expression. 

§  5.  Sir  Edward  Sugden  esplaios  very  clearly  the  mutual 
relation  of  the  several  sections  which  refer  to  tiie  creation 
of  estates  in  land.  He  .says  that  the  former  seem  to  em- 
brace interests  of  every  description,  and  that  all  estates 
actually  created  without  the  formalities  required  therein  are 
avoided  by  their  operation ;  while,  if  the  same  estates  rest  in 
^fierit.the  agreement  to  perfect  and  consummate  them  cannot  be 
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enforced  by  reason  of  the  latter  section,  relating  to  con* 
tracts.^  But  it  is  to  be  remembered  that  the  sections  which 
relate  to  contracts  for,  and  trusts  in  land,  take  a  wider  range 
than  those  which  relate  to  transfers  of  land.  The  operation 
of  the  statute  in  the  latter  case  is  confined  to  corporeal  estates, 
or  such  as  could  previously  have  been  created  by  "  livery  of 
seisin  or  parol,"  and  does  not  extend  to  incorporeal  estates, 
which  lie  in  grant  and  which,  as  well  after  the  statute  as 
before,  require  to  be  created  by  deed.  But  actions  cannot  be 
maintained  on  verbal  contracts  for,  nor  verbal  proof  admitted 
of  trusts  in,  incorporeal  any  more  than  corporeal  estates.  On 
a  comprehensive  view  of  the  statute  as  it  regards  the  alienation 
of  estates  in  land,  therefore,  we  see  that  all  estates,  great  and 
small,  corporeal  and  incorporeal,  are  now  provided  for.  Where 
an  incorporeal  estate  is  to  be  conveyed,  the  common  law 
demands  a  deed  for  that  purpose ;  and  the  Statute  of  Frauds 
leaves  that  requirement  untouched.  Where  a  corporeal  estate 
is  to  be  conveyed,  the  statute  demands  a  writing.  Where  a 
contract  is  made  for  the  conveyance  of  either  a  corporeal  or  in- 
corporeal estate,  the  statute  prevents  that  contract  from  being 
enforced  unless  it  be  in  writing ;  and  if  a  trust  is  alleged  in 
either  corporeal  or  incorporeal  estates,  the  statute  requires  writ- 
ten evidence  of  that  trust  to  be  provided. 

§  6.  The  next  question  to  be  considered  is,  what  changes  the 
statute  made  in  the  formalities  required  for  the  transfer  of 
estates  in  land  ;  and,  in  answering  it  satisfactorily,  we  are  met 
by  no  little  difficulty  in  the  exceedingly  concise  and  somewhat 
obscure  language  of  the  first  section.  One  construction,  and 
perhaps  the  most  obvious  one,  is  derived  from  reading  it  a^rm- 
atively,  that  is,  as  if  it  enacted  that  all  the  interests  and  estates 
therein  enumerated  should  thereafter  be  made  or  created  by 
writing  and  signed  by  the  parties,  etc. ;  but  as  estates  of  free- 
ho\A.  are  embraced  in  the  enumeration,  this  construction  requires 

1 1  Vend  &  Pureh.  M,  96.  * 
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US  to  say  that  they  too  may  be  created  by  wridng  merely, 
without  deed.*  If,  to  avoid  this  difficulty,  we  aay  that  a  seal 
must  he  understood  as  required  in  addition  to  the  writing, 
then  it  follows  that  terms  for  years  which  could  originally  be 
created  without  writing  must  now  be  not  only  in  writing  but 
also  under  seal.  The  important  inquiry  arises  therefore 
whether  the  statute  has  in  fact  made  it  necessary  that  terma 
for  years  be  created  by  deed.  This  inquiry  was  presented  in 
the  Supreme  Court  of  New  Jersey,  in  1835,  in  the  case  of 
Den  d.  Mayberry  p.  Johnson,  and  answered  in  a  masterly 
decision  of  that  court  pronounced  by  Mr.  C.  J.  Hornblower. 
The  9th  section  of  the  New  Jersey  statute  is  copied  almost 
literally  from  the  first  section  of  the  English  statute,  and  the 
case  came  before  the  court  upon  a  verdict  for  the  plaintiff, 
taken  in  an  action  of  ejectment,  subject  to  their  opinion  on  two 
questions,  of  which  the  first  was,  "  Whether  a  lease  for  more 
than  three  years,  not  under  seal,  is  a  good  and  valid  lease 
within  the  Statute  of  Frauds."  The  argument  for  the  plaintiff 
was  the  same  suggested  above,  that  if  a  lease  could  be  without 
deed,  so  could  a  conveyance  of  freehold.  The  Chief  Justice, 
after  acknowledging  the  absence  of  any  satisfactory  judicial 
decision  upon  the  question,  proceeds  to  decide  it  upon  the  con- 
struction of  the  statute  as  ascertained  by  comparison  with  the 
common  law.  "  At  the  common  law,  estates  in  fee,  for  life, 
or  for  years  with  remainder  in  fee,  in  tail  or  for  life,  might  have 
been  created  by  deed  and  livery  of  seisin,  or  by  livery  of  seisin 
only ;  and  leases  or  estates  for  years  might  have  been  made  by  ' 
deed  ot  hy  parol,  or  by  ^aro/ merely,  without  livery  of  seisin. 
It  must  also  be  remembered,  that  by  the  common  law  of  £ng- 


1  As  latol7  as  tbe  jear  1815,  in  Jackson  d.  Gongh  v.  Wood,  12  JohnB.  (N-T.) 
7S,  it  ma  innsted  that  a  writing  not  under  leal  waa  rafficient  under  the  Slatate 
of  Frands  to  paw  a  fee-mmple.  This  portion  waa  not  suetoiiied  by  the  court, 
bat  they  admit  that  no  direct  decision  appeared  to  hare  beeo  made  on  the 
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land,  all  contracts  were  divided  into  agreementa  by  apeeialfy, 
and  agreemenU  by  parol;  there  was  no  such  third  class  as 
agreements  m  writing.  If  they  were  written  and  not  under 
seal  they  were  parol  agreements.  A  lease  for  years  written, 
but  not  sealed,  was  b.  parol  lease,  as  well  as  a  lease  unwritt^ 
and  verbal  only.  Thus  stood  the  law  of  conveyancing,  and  of 
contracts,  when  the  S9  Car.  S,  cap.  d,  was  passed.  The 
question  then  occurs,  what  change  did  the  statute  introduce  in 
the  mode  of  creating  and  transferring  the  different  interests 
and  estates  of  freehold,  and  less  than  freehold,  mentioned  in 
the  statute  %  The  answer  is  plain  :  it  abolished  the  practice  of 
creating  estates  in  fee  and  all  other  estates  of  freehold,  by 
lieery  of  seisin  only;  and  prohibited  the  making  of  leases  for 
mtfre  than  three  years,  hy  parol  agreements,  not  put  in  writing. 
It  did  not  prescribe  the  manner  in  which  such  estates  should 
be  created  or  transferred ;  but  only  declared,  that  freehold  es- 
tates, if  made  by  livery  and  seisin  only,  and  estates  for  years, 
if  made  hy  parol,  and  not  put  in  writing,  should  operate  as 
estates  at  will.  Id  whatever  way,  therefore,  such  estates  might 
have  been  created  prior  to  the  statute,  other  than  by  mere 
livery  of  seisin,  or  by  parol,  and  not  put  in  writing,  they  may 
sjilt  be  created.  Now  it  is  manifest,  that  before  the  Statute 
of  Frauds,  estates  of  freehold  and  of  inheritance,  might  have 
been  created  by  deed  and  livery  of  seisin,  and  that  leases  might 
have  been  made  by  writing  simply,  or  to  speak  technically,  by 
a  parol  agreement  reduced  to  writing.  It  follows,  therefore, 
that  after  the  Statute  of  Frauds,  no  estate  of  freehold  could  be 
created  or  conveyed,  but  by  deed ;  and  that  a  lease  for  more 
than  three  years,  could  only  be  made  by  indenture  of  lease,  or, 
by  parol  agreement '  in  writing,  signed  by  the  parties.'  Thns 
by  resorting  to  this  distributive  construction  (a  mode  of  con- 
struction not  unusual,  and  often  necessary  to  be  adopted,)  the 
9th  secdon  of  the  Statute  of  Frauds  becomes  plain  and  intel- 
li^ble ;  and  we  are  able  to  decide  without  hesitadon,  that  a 
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lease  for  more  than  three  years,  in  writing,  though  not  under 
seal,  is  good  and  valid  under  that  statute."' 

§  7-  There  are  a  number  of  early  decisions  in  England,  in 
which  it  is  more  or  less  directly  held,  that  a  lease  for  years, 
since,tbe  statute,  must  be  by  deed.^  But  nevertheless  it  seems 
that  a  practical  if  not  a  judicial  construction  of  die  statute  haa 
determined  otherwise.  There  are  many  cases  to  be  found  in 
the  books,  irom  which  it  appears  that  agreements  in  writing  for 
leases,  signed  but  not  sealed,  have  been  held  to  amount  to  leases, 
if  in  words  in  preaenti,  and  if  it  did  not  appear  upon  the  whole 
instrument  that  the  parties  intended  it  should  not  take  effect 
until  a  more  formal  lease  should  be  prepared  and  executed." 
These  agreements  are  not  leases,  in  strict  and  legal  language ; 
they  are  more  properly  joarof  demises  "put  in  writing  and  signed 
by  the  parties,"  etc.,  or  written  evidence  of  leases.  A  ieage, 
when  we  mean  thereby  the  instrument,  is  in  legal  langijage  an 
indentare  of  lease,  or  a  deed ;  but  in  common  speech,  where 
it  is  said  a  man  has  a  lease  for  property,  nothing  more  is 
meant  than  that  he  has  a  term  or  an  estate  for  years  in  the  ' 
premises,  which  may  be  by  deed  or  by  writing  not  under  seal.* 
Although,  as  admitted  by  the  court  in  Mayberry  v.  Johnson, 
there  is  no  other  case  in  which  the  question  had  been  judicially  . 
dedded  as  one  arising  under  the  Statute  of  Frauds,  the  settled 
opinion  in  England  seems  to  be  that  the  statute  baa  not  re- 
quired a  lease  for  years  to  be  under  seal.' 

1  Den  d.  Mayberry  v.  Johnson,  3  Greea,  (N,  J.)  118. 

3  Bawlini  o.  Tamer,  1  Ld.  Vajoi.  I3G ;  Bex  v.  The  Inhabitants  of  Little 
Dean,  1  Stra.  &5S;  Barker  v.  Birkbeck,  3  Burr.  15&6;  Villera  v.  Handle^,  3 
Wils.  49.    See  also  Wheeler  v.  Newton,  Preu.  in  Ch.  16. 

3  Baxter  d.  Abiahall  i>.  Browne,  2  W.  Black.  R.  9TS ;  Goodlitle  d.  Eitwick 
o.  Waj,  1  Term  R.  T3S ;  Morgan  d.  Dowling  u.  Bissell,  3  TaunL  65 ;  Poole  v. 
Bentlef,  13  East,  167,  and  caseB  there  cited. 

*  Den  d.  Mayberry  v.  Jt^Min,  3  Green,  (N.  J.)  ISO,  121, 

>4  Greenl.  Cmiee,  34;  Bobertson  Frandi,  349.  ManFe,  J.,  in  Aveline  v. 
WhlEBOn,  4  Mann.  &  Gr.  801.  The  enactment  of  Stat  8  &  9  Yict.  cb.  106,  §  3, 
pnmdiug  that  leases,  etc.,  shall  be  by  deed,  is  a  drcnnutanco  strongly  tending 
to  dkow  that  prenoiuly  a  deed  ms  not  supposed  to  be  necessary.    In  Allen  v. 
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§  8.  In  the.  third  Bection  of  the  statute,  relating  to  the 
assignment,  grant,  or  surrender  of  an  existing  term  or  estate, 
the  distinction  is  plainly  marked  between  a  deed  and  a  note 
in  writing ;  the  latter  being  mentioned  as  something  difierent 
from  a  deed.  The  same  difficulty,  therefore,  is  not  presented 
here  as  npon  the  first  section,  and  it  is  well  settled  by  a  series 
of  decisions  in  both  countries  that  an  assignment,  grant,  or 
surrender  of  an  existing  term  may  be  by  writing  unsealed.* 

8  9-  On  the  other  hand  it  has  been  doubted  whether,  since 
the  statute,  a  lease  is  sufficiently  executed  by  being  sealed, 
though  not  signed.  Sir  William  Blackstone  says  the  statute 
"  revives  the  Saxon  custom,  and  expressly  directs  the  signing 
in  all  grants  of  lands  and  many  other  species  of  deeds,  in 
which  therefore  signing  seems  to  be  now  as  necessary  as  seal- 
ing, though  it  hath  been  sometimes  held  that  the  one  includes 
the  other."'  Chief  Justice  Willes,  in  Ellis  d..  Smith,'  strongly 
disclaimed  deciding  to  the  contrary,  and  the  same  view  appears 
to  be  favored  by  several  recent  cases  in  Massachusetts  in  which 
questions  have  been  made  as  to  the  effect  of  a  defective  signa- 
ture upon  the  validity  of  a  deed.*  But  the  opinion  stated  io 
the  Commentaries  is  opposed  by  another  eminent  writer,  who 
says  it  was  conceived  through  not  attending  to  the  words  of 


Joquiih,  four  yean  after  Mayberrr  v.  Johnson,  the  Supreme  Court  of  New 
York  say :  "  There  ia  no  doubt  that  either  a  surrender  or  a  demue  may  be 
efiected  by  ■  eimple  writing  not  sealed."     21  Wend.  628. 

J  Farmer  d.  Earl  v.  Rogers,  2  Wilg.  28 ;  Beck  d.  Fry  v.  Fhillipg.  S  Bnrr. 
2837  ;  Doe  d.  Courtail  v.  Thomas,  9  Bam.  &  Cres.  2BB ;  Holliday  t>.  Manball, 
T  Johns.  (N.  Y.)  21 1 ;  Allen  e.  Jaqmsh,  21  Wend.  (N.  Y.)  828. 

»  2  Black.  Com.  SOe. 

3  Ellis  t>.  Smith,  1  Yes.  Jun.  10.  8ood  after  the  act  was  passed,  the  question 
was  raised  in  the  Common  Pleas  upon  another  branch  of  the  statute ;  three 
jodgea  held  the  signature  to  be  unnecessary  to  a  will  having  a  seal  ;  the  other 
doubted.  Lemayne  v.  Stanley,  8  Lev.  1.  That  sealing  a  will  is  a  signing  of  it 
was  decided  in  Wimeford  v.  Wameford,  2  Stra.  781.  But  see  Smith  v.  Evans, 
1  Wilg.  S13.    This  point  is  farther  examined, po(f,  gSGE. 

*  Wood  V.  Goodridge,  6  Cosh.  (Mass.)  117;  Gardner  v.  Garduor,  6  Ih. 
403. 
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tbe  statute.^  The  words  in  question,  aamely^  "  by  livery  of 
seisio  only,  or  by  parol,"  defining  those  transfers  which  were 
tbenc^orlh  to  be  by  writing  signed,  were  examined  in  Cooch  v. 
Goodman,  in  the  Queen's  Bench  in  1843.  It  was  not  neces- 
sary in  that  case  to  decide  the  <}uestion  we  are  now  consider- 
ing, but  it  is  manifest  that  the  reouirks  of  Mr.  J.  Patteaon 
strongly  support  the  position  that  tbe  statute  did  not  mean  to 
require  a  signature  to  a  conveyance  of  lands  which  was  sealed.' 
Agun,  in  the  more  recent  case  of  Aveline  v.  Whisson,  where 
a  declaration  was  in  covenant  upon  an  indenture  of  lease,  a 
plea  that  an  indenture  was  not  signed  by  the  plaintiff  or  any  agent 
authorized  in  writing,  was  held  by  the  Court  of  Common  Pleas 
to  be  bad ;  and  Mr.  Justice  Maule  sud :  "  Can  the  other  side 
contend  that  a  deed  requires  a  signUure  1  .  This  is  not  like  a 
lease  by  parol." '  And  more  recently  still,  in  the  Court  of 
Exchequer,  it  has  been  stated  to  be  settled  that  under  the  first 


1  Mr.  Preflton,  in  1  Shep.  Toach.  5S,  n.  34. 

*  Cooch  e.  Goodman,  2  Adol.  &  EIL  (N.  a)  580.  The  foUowbg  extract  rrom 
the  Teportu  deemed  jaatiGed  bjthe  doubt  nhich  haa  been  entertained  upon  this 
important  pmnt.     Counsel  Bpoaking  of  the  first  section  of  the  statute  says : 

**  That  section  most  be  read  as  requiring  every  such  lease  to  be  in  initing  and 
■gned,  otherwise  to  hare  the  effect  only  of  a  lease  at  will.  Can  any  instance 
be  found  in  which,  since  that  statute,  a  lease  nnder  seal  has  been  held  valid 
iritboat  rignatnre  7  " 

[Fattesok,  J.    "  YoD  read  the  statute  so  as  to  throw  ont  the  words  '  or  by 

PK«L'"] 

"  Some  words  most  be  rejected.  The  meaning  is  that  there  shall  be  no  leases 
by  liTeTj  of  seisin  only,  or  by  parol  only ;  '  parol '  may  be  construed  as  distin- 
guished either  from  a  deed  or  from  a  writing."  , 

[Patteson,  J.  " '  Livery  and  seisin  only,  mean  without  deed ;  yon  give  no 
sense  whatever  to  the  intermediate  words."] 

"  The  intention  was  that  all  demises  shonid  be  evidenced  by  tbe  signature  of 
tbe  party  or  bis  agent." 

{Fattxson,  J.  "  The  reference  to  the  agent  supports  tbe  agreement  on  the 
other  side  ;  had  the  intention  been  lo  include  deeds,  it  would  have  required  the 
■gent  to  be  authorixed  by  deed,  and  not  merely  in  writing."] 

Lord  Denham,  C.  J.,  in  delivering  the  judgment  of  the  coart,  says:  "  It  is 
curious  that  the  question  should  now  for  the  first  time  have  arisen  in  a  court  of 
law,  and  perhaps  as  curious  that  it  is  not  now  necessary  to  determine  iL*" 

3  Aveline  c.  Whisson,  4  Maun.  &  Gr.  801. 
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aectioa  of  the  sljitute  sealing  alone  is  sufficient.*  These  latter 
decisions  appear  to  leave  no  room  fbr  qaestion  upon  the  point 
as  matter  of  authority,  and  upon  close  inspection  and  analysis 
of  the  language  used  in  the  statute,  it  does  not  seem  easily 
reconcilable  with  any  other  interpretation.'  la  this  country 
also,  that  interpretation  has  received  the  approbation  of  the 
Supreme  Court  of  Indiana,  and  it  is  considered  by  a  re- 
spected American  writer,  in  a  recent  treatise,  to  be  the  better 
doctrine.' 

§  10.  Supposing,  however,  that  the  statute  does  require  a 
signature  to  a  conveyance  of  an  interest  in  land,  an  important 
question  arises,  what  is  to  be  deemed  a  signature  under  its 
provisions ;  whether  it  contemplates  such  a  signature  as  would 
have  been  good  at  common  law,  as,  for  instance,  by  having  the 
grantor's  name  affixed  to  the  instrument  in  his  presence  and 
hy  his  direcUon,  This  point  came  before  tbe  Court  of  Appeals 
of  South  Carolina  quite  recently,  and  was  very  ably  discussed. 
The  case  was  of  a  marriage  setUement  embracing  real  property, 
and  one  question  was,  whether  the  intended  wife  bad  validly 
executed  the  instrument,  she  not  having  signed  it  herself,  but 
requested  a  witness  to  sign  her  name  for  her,  which  was 
accordingly  done  in  her  presence.  The  court,  which  consisted 
of  four  chancellors,  being  equally  divided  on  the  question,  it 
was  not  determined,  and  the  decision  passed  upon  another 
ground  ;  but  the  opinion  of  Chancellor  Johnston,  in  delivering 
judgment,  presents  very  strougly  the  argument  agfunst  the 
validity  of  such  an  execution.     He  said  :   "  Tije  statute  re- 


1  Cherrjr  e.  HemmiDg,  4  Wels.,  Hurl.  &  Gonl.  681. 

*  See  the  reasoning  of  Mr.  J.  Palteson,  in  Cooch  ir.  Goodman,  quoted  tigmt. 
The  Engliib  law  is  alao  Aated  to  be  in  conromuty  with  the  poeition  preseoted 
>n  tbe  text,  in  Gresley,  Eq.  F.vid.  p.  ISl  ;  and  Prerion,  Aba.  Tit.  29S. 

3  FarkB  v.  Hazlerlgg,  7  BInckf.  (Ind.)  S36{  1  Pareoai  on  Contracts,  9fi,  note, 
in  which  gome  vainable  iuggestions  may  be  (onnd  as  to  the  formalitiei  re- 
quired for  conTeyancesby  the  itaCutc.  By  tbe  Bevised  Statutes  of  Indiana, 
184S,  p.  416,  conveyancei  of  lands  or  of  any  estate  or  intere«t  therein  are  ex- 
pressly required  to  be  subMiribed  and  sealed.    See  Appendix. 
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quires  the  party  to  sign  himself,  or  if  he  signs  by  an  agent, 
the  agent  mast  be  authorized  in  writing.  When  another  per- 
son subscribes  for  him,  that  person  is  his  agent,  whether  the 
act  be  done  io  his  presence  or  out  of  it.  The  only  difference 
between  an  agen<^  exercised  in  the  presence  and  one  executed 
in  the  absence  of  the  priacipal  is  in  the  evidence  of  the  agent's 
author!^.  The  presence  and  superintendence  of  the  principal 
are  proof  of  his  assent ;  other  proof  may  be  necessary  when 
he  is  absent.  But  in  either  case  it  is  the  principal  who  acts 
and  not  the  agent.  If  the  agency  be  made  out  by  proof  of 
authority,  then  the  law  comes  in  and  declares  that  the  act  done 
by  him  shall  be  attributed  to  and  shall  bind  the  principal.  The  '^. 
common  law  which  admitted  parol  proof  of  authority  would  \  . 
DO  doubt  have  declared  that  an  act  done  in  the  presence  of  the  I 
latter  by  his  procurement  was  binding  on  him,  and  in  this  sense  J 
that  it  was  his  own  act.  But  the  statute  in  this  section  has 
emphatically  declared  that  if  an  agent  sign,  his  authority  shall 
not  be  made  out  by  parol,  but  must  in  all  cases  be  proved  by 
writing.  The  act,  if  otherwise  evidenced,  shall  not  be  the  act 
of  the  principal,  nor  bind  him.  This  enactment,  it  is  therefore 
contended,  has  materially  altered  the  common  law  in  this,  that 
a  subscription  by  agency,  wherever  executed,  if  the  authority 
to  make  it  depend  upon  parol,  is  not  the  subscription  of  the 
party  nor  conclusive  on  him."  The  teamed  Chancellor  sup* 
ports  this  view  by  comparing  the  provisions  of  the  statute  in 
regard  to  the  execution  of  conveyances  with  those  in  regard  to 
^e  execution  of  wills ;  the  latter  expressly  permitting  the  alter- 
native of  signature  by  the  testator,  or  "  by  some  other  person 
in  his  presence  and  by  his  express  direction ;  "  and  argues  that 
the  omission  of  this  alternative  in  the  former  c^se  shows  the 
intention  of  the  legislature  that  the  alternative  act  should  not, 
in  cases  of  conveyances,  be  permitted.  In  cases  of  wills,  the 
probable  physical  incapacity  of  the  testator  at  the  time,  affords 
a  ^eaaon  for  allowing  him  to  sign  by  the  hand  of  another ;  and 
in  muatuning  that  no  exception  can  be  engrafted  upon  the 
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Btatate  on  consideration  of  expediency,  where  the  statute  itself 
is  dear  against  such  exception,  the  Chaocellor  seema  to  admit 
that,  by  his  construction,  all  persona  laboring  under  such  phy»- 
ical  incapacity  to  sign  a  conveyance  or  letter  of  attorney  to 
convey  are  disqualified  from  making  a  transfer  of  land.^ 

§  11.  In  the  case  of  Gardner  p.  Gardner,  very  recently 
decided  in  Massachusetts,  the  Supreme  Court  refused  so  to 
construe  the  statute.  The  grantor  assented  by  a  nod  to  her 
daughter's  signing  for  her,  whereupon  the  daughter  signed 
thus ;  "  Polly  Gwinn  by  Mary  G.  Gardner,"  and  the  court 
held  that  it  was  not  to  be  considered  as  an  execution  by  an 
attorney,  which  would  have  required  a  power  written  and  sealed, 
but  as  an  execution  by  the  grantor  herself.  Chief  Justice 
Shaw,  delivering  the  opinion  of  the  court,  said :  "  The  name 
being  written  by  another  hand  in  the  presence  of  the  grantor, 
and  at  her  request,  is  her  act.  The  disposing  capacity,  the 
act  of  mind,  which  are  the  essential  and  efficient  ingredients 
of  the  deed,  are  hers,  and  she  merely  uses  the  hand  of  another, 
through  incapacity  or  weakness,  instead  of  her  own,  to  do  the 
physical  act  of  making  a  written,  sign.  To  hold  otherwise 
would  be  to  decide  that  a  person  having  a  full  mind  and 
clear  capacity,  but  through  physical  inability  incapable  of 
making  a  mark,  could  never  make  a  conveyance  or  execute 
a  deed  ;  for  the  same  incapacity  to  sign  and  seal  the  principal 
deed  would  prevent  him  from  executing  a  letter  of  attorney 
under  seal."  '  The  report  however  does  not  show  any  physical 
inability  on  the  part  of  the  grantor  to  sign  for  herself,  but 
a  plain  case  of  execution  of  a  deed  of  land  by  the  hand  of 
another,  similar  to  that  which  the  court  in  South  Carolina 
found  itself  unable  to  sustain.  The  reasoning  in  Gardner  v. 
Gardner  is  certainly  very  satisfactory  as  to  cases  where  there 
exists  such  physical  inability ;  but  the  report  shows  no  reason- 


1  Wall&ce  V.  McCollougb,  1  Kcb.  Eq.  (S.  C.)  426. 
B  Gardaer  v-  Gardner,  5  Gush.  483. 
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iog  Upon  the  question  which  appears  to  have  been  actually 
presented  on  the  facts.  None  of  the  authorities  quoted  are 
decisions  upon  the  statute.  Ball  v.  DunsterviUe  ^  was  upon  a 
bill  of  sale,  a  partnership  transaction,  and  one  partner  signed 
for  both.  The  remark  in  Greenleaf  on  Evidence,^  that  "  if 
the  signature  of  an  obligor  be  made  by  a  stranger,  in  his 
presence,  and  at  his  request,  it  is  a  sufiBcient  signing,"  is 
based  upon  the  decision  in  Rex  v.  Longnor.^  That  was  a 
case  upon  an  indenture  of  apprenticeship,  where  the  names  of 
the  apprentice  and  his  father  were  signed  hy  another  person, 
in  their  presence,  and  at  their  request.  The  instrument  was 
□ot  read  over  to  the  father,  but  the  court  held  upon  the  aa- 
thority  of  Tboroughgood's  case,*  that  it  was  not  for  that  rea- 
son invalid.  The  son  subsequently  had  it  read  to  him  and 
approved  it,  and  carried  it  to  his  master  and  entered  as  appren- 
tice under  it.  It  was  decided  that  the  instrument  was  validly 
executed  hy  both,  but  the  question  whether  the  signature  by 
the  hand  of  a  third  person  was  sufficient  was  not  raised.  The 
decision  went  entirely  upon  Tboroughgood's  case,  in  which 
the  deed  was  actually  sealed  and  delivered  by  the.grantor,  and 
which  was  before  the  Statute  of  Frauds  was  enacted. 

§  12.  In  Irvtn  v.  Thompson,  the  Supreme  Court  of  Ken- 
tucky adopted  the  same  course  of  reasoning  as  that  in  Gardner 
0.  Gardner.  A  letter  authorizing  the  sale  of  lands  was  sub- 
scribed with  the  name  of  the  party,  by  another  person,  at  her 
request,  and  in  her  presence,  and  a  contract  for  the  sale  of  the 
land,  made  by  the  attorney  under  that  letter,  was  now  sought 
to  be  enforced.  The  court  held  that  the  power  was  sufficient 
though  not  actually  signed  by  the  principal,  because,  "  to  coo' 
strue  the  statute  to  require  an  authority  to  make  a  contract  for 
tbe  sale  of  land  to  be  in  writing  and  signed  by  the  party  giving 

1  Ball  p.  Datut«rviUe,  i  Term  R.  319. 

»  Vol.  U.  §  296, 

3  Bex  t.  Tbe  Inhabitants  of  Longnor,  1  Nev.  &  Man.  576. 

*  Thoroughgood'i  caee,  8  Co.  B«p.  5. 
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such  authority,  would  in  eflkct  prevent  any  person  who  is  una- 
ble to  write  from  making  a  binding  contract.  Such  an  effect 
cannot  be  presumed  to  have  been  within  the  intent  of  the  legis- 
lature to  produce  by  the  statute."  ^  Upon  the  point  actually 
before  the  court  in  this  case,  however,  no  question  could  arise, 
as  contracts  for  the  sale  of  lands  are  provided  for  by  the  fourth 
section  of  the  statute,  which  does  not  require  that  the  authority 
to  make  them  should  be  in  writing.  It  seems,  therefore,  that 
there  is  no  decision  directly  supporting  Gardner  'v.  Gardner, 
if  the  point  there  decided  be  that  a  deed  of  land  is  well  signed 
if  the  signature  of  the  grantor  be  affixed  thereto  by  a  third 
party,  in  his  presence,  and  at  his  request,  notwithstanding  the 
Statute  of  Frauds.  But  as  the  Revised  Statutes  of  Massa- 
chusetts^ do  not  in  terms  require  that  the  attorney  for  signing 
shall  be  appointed  by  writing,  and  as  the  common  law  does 
Dot  require  a  written  authority  to  make  a  transfer  by  parol, 
(whether  verbal  or  written,)  the  decision  in  question  does  not 
necessarily  go  to  that  extent,  and  under  such  limitations  .is 
entirely  tenable.  In  those  States  where  the  provision  of  the 
statute  requiring  the  attorney  to  be  appointed  by  writing  is 
reenacted,  the  question  will  undoubtedly  present  considerable 
difficulty.  But  to  the  suggestion  that  a  strict  adherence  to 
the  statute  will  prevent  a  person  laboring  under  physical  inca- 
pacity from  making  a  conveyance,  it  may  be  answered  that  a 
case  can  hardly  be  supposed  where  the  party  would  not  be  able 
to  make  his  mark,  a  mode  of  execution  which  is  well  known 
to  be  sufficient.  That  the  opinion  of  Chancellor  Kent,  on  the  ' 
other  hand,  is  opposed  to  any  relaxation  of  the  statute  in  this 
respect,  is  evident  from  his  language  in  tlie  case  of  Jackson 
V.  Titus,  where  he  says :  *'  The  affixing  of  the  hand  and  seal 
to  a  piece  of  blank  paper  never  can  be  considered  an  assign- 
ment by  deed  or  note  in  writing,  within  the  requisitions  of  the 


1  Irrio  tr.  ThompwD,  4  Bibb,  195. 
s  i/liua.  R.  S.  cap.  59,  §  29. 
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StatDte  of  Frauds.  And  to  allow  the  subsequent  filling  up  of 
the  deed  by  a  third  person  to  have  relation  back  to  the  time  of 
the  sealing  and  delivery  of  the  blank  paper  in  consequence  of 
some  parol  agreement  of  the  parties,  is  to  open  a  door  to  fraud 
and  perjury,  and  to  defeat  the  wise  and  salutary  provisions  of 
the  statute."  * 

§  13.  When  the  deed  is  executed  by  an  attorney  for  that 
purpose,  he  should  sign  the  name  of  the  grantqf .'  But  if  that 
be  done,  it  matters  not  in  what  form  of  words  such  execution 
is  denoted  by  the  signature  of  the  names,  or  whether  the 
attorney  place  his  name  first  or  last.'  In  Wilks  ».  Back*  it 
was  sud  by  Lawrence,  J.,  that  if  an  attorney  should  seal  and 
deliver  a  deed  in  the  name  of  the  principal,  that  would  be 
enough  without  stating  that  he  had  so  done ;  and  it  does  not 
appear  to  have  been  ever  decided  that  the  signing  of  the 
grantor's  name  by  the  attorney,  without-  adding  words  to 
show  that  it  was  done  by  attorney,  was  not  a  sufficient  sign- 
ing. The  question  was  presented  recently  in  Massachusetts, 
where  the  conveyancer  wrote  at  the  bottom  of  the  deed  the 
words  "  Benjamin  Goodridge,  by  his  attorney,"  and  the  at- 
torney, instead  of  writing  his  own  name,  wrote  the  name  of 
the  grantor,  "  Benjamin  Goodridge."  The  court  decided  the 
case  upon  another  ground,  but  m  the  opinion  by  Fletcher,  J., 
it  is  said  that  they  were  inclined  to  think  it  was  not  a  valid 
execution.  It  is  stroug;ly  urged  that  it  is  nowhere  stated  or 
suggested  in  any  work  of  authority  that  such  a  mode  of  exe- 
cution is  proper  and  legal,  and  the  inconvenience  of  permit* 
ting  it  is  forcibly  expluned.     The  doctrine  of  Lawrence,  J., 


1  JackRon  d.  Llcfd  tr.  Utiu,  3  Johns.  (N.  7.)  430. 

«  Coombe'e  caie,  8  Rep.  77  b;  Bac.  Abr.  Leaaei,  L  §  10;  1  PrMton,  Abfc 
■nt  283  ;  ElwoU  t>.  Shaw,  16  Man.  R.  *2.  In  Mwne,  it  it  aufficient  if  the  deed 
be  executed  in  the  name  of  the  agent  foT  the  pnncipaL  Compare  Curtis  c, 
Blair,  i  Cuah.  (Miw.)  309. 

s  Bac.  Abr.  ul  ntpra;  Wilki  v.  Back,  S  Eaot,  112,  H». 
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above  quoted,  is  noticed,  but  not  much  regarded.^  If,  how- 
ever, a  conveyance  under  seal  is  good  without  any  signature, 
as  has  been  shown  to  be  the  doctrine  of  the  more  recent  Eng- 
lish authorities,  and  wherever  that  doctrine  is  received  as  law, 
it  would  seem  unreasonable  to  hold  that  a  defective  signature 
invalidated  the  deed ;  and  such  appears  to  be  the  opinion  ex- 
pressed by  an  eminent  English  writer.' 

§  14<.  As  to^he  agent  who  may  sign  for  the  grantor  under 
the  first  three  sections,  he  is  simply  required  to  be  "  thereunto 
lawfully  authorized  in  writing."'  No  personal  qualifications 
therefore  appear  to  be  demanded  for  the  agent  other  than 
diose  which  are  demanded  at  common  law  in  other  cases 
of  agency.  Whether  it  is  necessary  that  the  authority  be 
signed  if  it  be  sealed,  is  a  question  quite  identical  witli  that 
which  has  been  heretofore  considered  upon  the  subject  of  exe- 
cution by  the  principal  instead  of  an  attorney.  If,  as  was 
there  suggested,  it  is  a  sufficient  execution  by  the  principal  to 
seal  the  instrument  without  signing,  it  will  of  course  he  a  suf- 
fident  execution  of  the  authority  to  the  agent.  The  general 
/rule  however  applicable  to  this  subject  is  clear,  that  whatever 
I  be  the  act  required  to  be  done,  the  power  to  do  it  must  be 
,  conferred  by  an  instrument  of  as  solemn  a  nature  as  the  act 

»  Wood  p.  Goodridge,  6  CubU.  (Masa.)  117.  The  l«ani«d  judge  thus  states 
thd  argument  from  inconvenienc'e :  *^  If  the  agent-jutght  execute  iDStruments  in 
tbie  mode,  tLu  principal,  if  he  found  his  name  signed  to  an  instrument,  would 
have  DO  means  of  knowing  hy  whom  it  had  been  signed,  or  whether  he  was 
bonod  OF  not  bound  by  such  signature;  and  other  penont  might  be  greiuly 
deceived  and  defrauded,  by  relying  upon  luch  signature  as  the  personal  act  and 
signature  of  ibe  principal,  when  the  event  might  prore  that  it  was  put  then  bj 
an  agent,  who  had  mistafcea  his  anthori^,  and  conaaquently  that  the  principal 
was  Dot  bound.  When  it  should  be  discovered  that  die  name  of  the  prindpal 
was  not  written  by  him,  as  it  purports  to  be,  it  might  be  wholly  impossible  to 
prove  the  execution  by  attorney,  as  there  would  be  nothing  on  the  note  to  indi- 
cate such  an  execution." 

»  i  Greenl.  Cruise,  Dig.  48 ;  Co.  Litt  46,  c.  63  b.  See  Plnmmer  v.  BusmH, 
affibb,  (Ky.)  174. 

3  In  Tennessee,  the  attorney  need  not  be  anthorized  in  writing.  Johnson  v. 
-Somen,  1  Humph.  268.    Nor,  it  seems,  in  Massachusetts ;  see  anle,  g  11. 
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itself  to  be  performed.^  If  a  deed  ia  to  be  executed,  the  power 
to  do  it  must  be  seated ;  this  is  a  prindple  of  common  law. 
But  at  common  law  it  was  not  necessary  to  appoint  in  writing 
an  attorney  to  make  a  tFansfer  of  an  interest  in  land  not  under  . 
seal  though  in  writing.'  This  difference  results  from  the  dis- 
tinction, heretofore  alluded  to,  between  conveyances  by  parol 
and  conveyances  by  deed.  The  common  law  put  aW  parol 
transfers  of  land,  whether  written  or  oral,  upon  the  same  foot- 
ing, and  one  inferior  to  transfers  by  deed  ;  not  requiring  any 
but  a  verbal  authority  to  make  them.  It  was  to  this  point 
that  the  clause  we  are  now  considering  was  directed.  As  the 
statute  declared  that  all  conveyances  which  might  have  been 
made  by  parol  should  thenceforth  be  made  in  writing  only, 
BO  it  declared  that  to  make  such  writing  the  attorney  must 
thenceforth  be  authorized  by  writing.' 

§  \5.  The  rule  requiring  a  written  power  to  the  attorney 
from  whom  a  conveyance  of  an  estate  in  land  is  to  proceed  is 
equally  applicable,  although  the  power  is  to  be  exercised  through 
judicial  forms.  Tbns  it  was  held  in  Pennsylvania  that  a  verbal 
submission  to  arbitrators  of  a  question  of  partition  did  not 
give  them  authority  to  make  that  partition.* 

§  16.  A  doctrine  recently  applied  in  Massachusetts  to  cases 
of  transfers  of  land  within  the  Statute  of  Frauds,  that  if  the 
graptor  request  another  to  affix  his  name  to  the  deed,  and  it  is 
so  done  in  the  grantor's  presence,  this  is  an  original  execution 
by  the  grantor  and  not  a  verbal  appointment  of  an  attorney, 

1  1  Storr  OD  AgoDcy,  §  SO  ;  2  Kent,  Com.  SU. 

>  I  Story  on  Agency,  j  60. 

■  In  a  case  ia  North  CBn>lia»,  (Shambarger  v.  Kennedy,  t  Dev.  1 ,)  it  wu  aaid 
that  aa  anthorily  by  parol  would  not  be  anfficient,  becanse  titlea  to  land  moit 
be  evidenced  by  written  conveyancee.  This  it  mauifettly  an  incorrect  view,  for 
under  the  4th  section  of  the  itatute,  ceiiwn  contracts  are  required  to  be  «tr»- 
deticed  by  writing,  but  the  agent  to  make  them  may  be  appointed  verbally. 
The  written  letter  of  attorney  exprenly  required  by  the  tit  section  appears  to 
be  a  mark  of  that  niperior  caution  alwaya  exerciMd  by  legialatnret  in  regard  to 
whatever  concenis  the  title  to  land. 

4  Gnti  ■>.  GrM^  4  Bawlo,  (Penn.)  411. 
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has  been  heretofore  considered  under  the  qaeatioD,  what  consti- 
tutes a  valid  execution  by  the  principal.' 

§  17>  A  subsequent  ratification  in  due  form  of  an  attorney's 
■  act  always  cures  any  defect  in  his  original  appointment ;  and 
for  such  pilrpose,  in  cases  affected  by  this  branch  of  the  Statute 
of  Frauds,  the  ratiBcatlob  must  of  course  be  by  writing.'  In 
South  Carolina,  where  a  sale  and  conveyance  of  land  was 
made  by  a  sheriff  under  a  defective  order  of  court  for  fore- 
closure of  a  mortgage,  it  was  held  that  it  operated  as  an  as- 
signment of  the  mortgagee's  legal  title,  that  the  sheriff  was 
the  agent  of  the  mortgagee,  and  that  the  answer  of  the  mort* 
^agee  admitting  the  facts  was  a  sufficient  compliance  with  the 
Statute  of  Frauds.* 


I  Gardner  v.  Gardner,  B  Cush.  (Man.)  cited  ante,  %  II. 
B  MuDawell  v.  SinpMU),  8  Watts,  (Fenij.)  129  ;  Fomsh  v.  Koons,  1  Fan.  Eq. 
Cae.  (Fean.)  ^9. 
3  Stoney  v.  ShutU,  1  Hill,  Eq.  (S.  C.)  499. 
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CHAPTER    II. 

LEASES   COVERED   BY   THE   STATUTE. 

§  18.  The  first  section  of  the  English  Statute  of  Frauds  is 
sufficiently  comprehensive  in  its  language  to  embrace  the  crea- 
tion of  every  posuble  estate  in  land,  from  the  greatest  to  the 
least.  But,  as  has  been  suggested  heretofore,  its  object  was 
not  to  dispense  with,  but  to  superadd,  solemaities  in  their  crea- 
tion ;  and  hence,  as  all  freehold  and  all  incorporeal  estates  were 
at  common  law  required  to  be  by  deed,  and  so  already  provided 
for,  the  first  section  may  be  regarded  as  coutemplating  only 
those  estates  in  land  which  might,  np  to  the  period  of  the 
statute,  have  been  created  verbally ;  namely,  corporeal  estates 
less  than  a  freehold,  and  the  creation  of  which  is  commonly 
said  to  be  by  tease.  Whether  it  may  not  be  necessary  to 
restrict  it  still  farther,  was  a  question  in  the  case  of  Crosby  v. 
Wadsworth,  where  a  verbal  agreement  was  made  for  the  pur- 
chase of  a  standing  crop  of  mowing  grass,  with  liberty  for  an 
indefinite  time  to  the  purchaser  to  enter  and  take  the  grass. 
Lord  Ellenborough  said  that,  construing  the  first  and  second 
sections  together,  the 'former  should  be  held  to  embrace  only 
those  leases  which  were  for  a  longer  term  than  three  years, 
but  still  under  a  rent  reserved  upon  the  thing  demised,  and 
that  the  agreement  in  the  case  before  him,  not  containing  either 
of  these  features,  was  not  vacated  03  a  lease?  The  decision 
was  upon  another  ground,  however,  and  it  must  be  doubted 
whether  the  suggestion  was  well  considered.     Sir  A.  McDon- 

1  Crothj  V.  Wadsworth,  6  Eiwt,  110. 


.dbyCoOglc 


22  STATUTE   OF   FRAUDa.  [cH.    II. 

aid,  C.  B.,  only  three  years  afterwards,  seems  to  have  enter* 
taiDcd  no  such  view  of  the  mutual  relation  of  the  first  three 
sections,  for,  when  it  was  argued  that  by  the  leases  mentioned 
in  the  third  section,  as  requiring  to  be  assigned  by  writing, 
must  be  intended  such  leases  as  were  required  by  the  first  and 
second  to  be  created  by  writing,  namely,  those  conveying  a 
larger  interest  than  three  years,  be  rejected  that  construction, 
and  held  that  the  lease  in  question,  though  created  verbally, 
could  be  assigned  only  by  writing.^  Sir  Edward  Sugden 
shows  very  clearly  that  to  confine  the  first  section  to  leases 
upon  a  rent  would  lead  to  conclusions  quite  inadmissible ; ' 
and  it  may  be  added  that  if  we  take  into  consideration  the 
whole  language  of  the  second  section,  as  consistency  requires 
that  we  should  do,  we  must  confine  the  statute  to  leases  upon 
suck  a  rent  as  is  equal  "  to  two  thirds  of  the  full  improved 
value  of  the  thing  demised  ;  "  a  construction  which  would  ren- 
der the  statute  almost  wholly  inoperative,  as,  it  regards  leases. 
In  a  subsequent  part  of  this  chapter  we  shall  have  occasion  to 
examine  what  practical  effect  this  second  section  of  the  English 
statute,  and  kindred  enactments  in  our  own  country,  have  bad. 
upon  the  law  of  leases. 

§  19>  Coufining  ourselves  therefore  to  the  first  section  of 
the  English  statute,  the  first  inquiry  which  presents  itself  is, — 
Wb^t  is  a  lease  of  land  within  the  meaning  of  its  provisions  X 
It  is  obvious  that  for  the  most  part,  and  in  the  common  cases 
of  letting  laud,  it  is  one  upon  which  no  great  dItKculty  can 
arise.  But  the  Statute  of  Frauds  descends  in  this  respect  to 
very  minute,  and,  so  to  speak,  indistinct  interests  in  lands,  and 
in  regard  to  these,  questions  of  much  nicety  may  occur. 

§  20.  The  relation  of  landlord  and  tenant  must,  of  course, 
in  all  cases,  be  distinctiy  found  to  exist,  whether  the  interest 
acquired  in  the  premises  be  great  or  small.     Merely  giving 


1  Sotting  e.  Martin,  t  Camp.  317. 

>  Treatue  on  Vendors  and  Parcbasen,  90. 
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permission  to  a  tenant,  who  has  been  duly  notified  to  qait,  to 
remain  on  the  premises  till  they  are  sold,  does  not  amount  to 
a  new  lease  to  him,  so  as  to  entitle  him  to  any  term  of  notice 
afterwards.^  Nor  does  aa  agreement  to  pay  aa  increased  rent, 
in  consideration  of  repiurs,  amount  to  a  lease,  hut  it  may  be 
proved  verbally."  Nor  does  the  letting  of  land  upon  shares 
for  a  single  crop  only,  constitute  a  lease,  the  possession  re- 
maining in  the  owner  ;  but  if  the  lessee  is  by  the  contract  to 
possess  the  land,  with  the  usual  privileges  of  exclusive  enjoy- 
ment, it  is  the  creation  of  a  tenancy  for  a  year,  although  the 
laud  be  taken  to  be  cultivated  on  shares.'  An  agreement  for 
board  and  lodging  is  not  a  lease,  and  does  not  require  a  writ- 
ing, although  the  party  hiring  designate  the  particular  rooms 
he  wishes  to  occupy.* 

§  21,  By  far  the  most  important  questions,  however,  as  to 
the  essential  features  of  a  lease,  within  the  statute,  have  arisen 
upon  transactions  having  the  form  of  a  mere  verbal  license ; 
and  it  will  be  eminently  useful  to  give  a  somewhat  extended 
examination  to  the  cases  involving  them.  We  shall  probably 
be  able  to  deduce  from  the  English  decisions  a  tolerably  con- 
sistent doctrine  in  regard  to  these  questions ;  but,  in  some  of 
our  own  States,  it  must  be  confessed  there  has  been  a  freedom 
exercised  in  the  umstruction  of  the  statute,  on  this  point, 
which  seems  to  have  gone  far  to  unsettle  established  princi- 


1  Whiteacre  d.  Boull  v.  Sfmonda,  10  East,  IS. 

*  Hobj  V.  Roebuck,  T  Taunt.  15T  ;  Donellan  v.  Read,  3  Baro.  &  Adol.  8SS. 

3  Braditb  v.  Schenck,  8  Johns.  (N.  Y.)  161  ;  Bishop  ii.  Doty,  1  Venn.  R.  37. 
See  Hare  v.  Celey,  I  Cro.  Eliz.  14S;  Jackson  d.  Colden  v.  BrowDell,  1  JobnS' 
(N.  T.)  267.  In  FenDsylvania,  where  the  atatute  ae  it  relates  to  contracts  has 
not  beeik  adopted,  verbal  contracts  for  the  sale  of  interests  in  land,  appear  to 
have  been,  in  some  measure,  brought  within  the  range  of  the  firat  section,  so  as 
to  fbrbid  a  decree  for  their  specific  execution,  though  actons  for  damages  for 
the  breach  of  them  may  be  maintained;' the  decree  in  the  former  case  baling 
the  effect  to  transfer  land  on  verbal  evidence  of  title,  but  the  judgmeol  in  the 
latter  case  resting  only  in  pecuniary  daoiages. 

*  Wilson  B.  Martin,  1  Denio,  (N.  Y.)  602  ;  Wright  o.  Stavert,  2  L.  T.  N.  S. 
17S. 
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pies  of  the  common  law  itself,  as  well  as  to  confouod  the  in- 
terpretation and  defeat  the  policy  of  the  Statute  of  Frauds. 

§  22.  It  may  not  be  superfluous  to  call  to  mind  some  of  the 
leading  characteristics  of  licenses  properly  bo  understood.  A 
mere  license,  whether  written  or  verbal,  conveys  no  interest  in 
the  land.  Tt  simply  confers  an  authority  to  do  a  certain  act 
or  series  of  acts  upon  the  land  of  another,  and  so  long  as  it 
remains  unrevoked  it  is  a  justification  for  all  acts  done  in  pur- 
suance of  it,  and  for  which  the  party  committing  them  would 
otherwise  be  liable  in  trespass  or  case.  Moreover,  when  the 
license  is  to  enter  and  remove  certain  property  from  the  land, 
the  licensee  acquires  a  good  title  to  the  property  so  removed 
while  the  license  continues  in  force,  and  may,  upon  the  ground 
of  the  license,  defend  an  action  of  trover  by  the  previous 
owner.  Such  licenses,  however,  are  in  their  nature  mere 
personal  privileges,  not  assignable  by  the  licensee,  not  enuring 
to  his  rejiresentatives,  and  not  binding  upon  the  assignees  or 
heirs  of  the  estate  in  respect  of  which  they  are  granted.  So 
long  as  they  remain  unexecuted,  they  are  revocable  by  the 
grantor  ;  and  they  are  ipso  facto  revoked  upon  the  conveyance 
of  his  estate,  and  expire  with  the  performance  of  the  act  or  acts 
which  they  authorize  to  be  done.  These  doctrines  in  regard 
to  licenses  as  understood  at  common  law,  and  in  respect  to 
which  the  Statute  of  Frauds  has  certainly  made  no  change,  are 
to  be  found  in  every  text-book,  and  are  so  familiar  and  so 
firmly  fixed,  that  they  have  never  in  terms  been  questioned, 
even  where  their  spirit  has  been  most  plainly  invaded. 
But  in  the  application  of  the  saving  principles  that  licenses, 
after  execution,  cannot  be  revoked,  and  that  they  justify  acts 
done  in  pursuance  of  them,  many  practical  difficulties  have 
arisen.  So  long  as  the  act  or  acts  done  are  of  a  transitory 
nature,  the  foregoing  rules  may  be  applied  without  embarrass- 
ment, the  very  doing  of  the  acta  working  a  determination  of 
the  license.  But  if  the  act  done  be  of  a  permanent  nature, 
amounting  to  a  continued  occupation  and  enjoyment  of  another's 
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land,  we  have  at  odce  to  reconcile  the  principle  that  acts  done 
in  execution  of  a  license  are  justified  by  it,  and  cannot  he  con- 
verted into  wrongs  hy  a  revocation  of  the  license  afterwards, 
with  the  principle  of  common  law  that  an  easement  in  land  or 
continoing  privile^  to  make  use  of  land,  in  derogation  of  the 
proprietor's  original  rights,  cannot  be  enjoyed  without  a  grant 
by  deed  or  a  prescription  which  presumes  a  deed,  and  with  die 
provision  of  die  Statute  of  Frauds  that  no  estate  or  interest  in 
land  shall  pass  without  writing. 

8  23,  The  confusion  which  has  to  a  certain  extent  prevailed, 
between  licenses  and  leases,  appears  to  have  had  its  origin  in  the 
case  of  Wood  v.  Lake,  decided  a  few  years  after  the  Statute 
of  Frauds  was  passed.  A  verbal  license  was  given  to  stack 
coals  on  part  of  another's  close  for  seven  years,  and  that  during 
that  time,  the  licensee  should  have  the  sole  use  of  that  part  of 
the  close.  Afiter  the  plaintiff  had  acted  upon  the  license  for 
three  years,  the  defendant  (his  grantor)  forbade  him  to  stack 
any  more  coals  there,  and  shut  his  gates.  The  court  decided 
that  the  agreement  amounted  to  a  license  only,  and  not  to  a 
lease,  and  was  good  for  seven  years,  and  the  plaintiff  had  judg- 
ment.^    The  only  authority  upon  wliich  this  decision  professes 

1  Safer,  R.  S.  The  folloKing  report  of  thjj  case,  from  the  manuscript  of  Mr. 
J.  Barroiigh,  is  givea  in  Wood  «.  Leadbitter,  13  Mees.  &  Well.  838,  Md  it  seems 
well  worth  while  to  iDseri  it  here. 

Case.  "  A  parol  agreemeal  that  the  plaintiff  shoold  hare  libertj'  of  lapng 
and  stacking  of  coals  upon  defendant's  close,  for  seven  yean.  Afterwards 
defendant  forbids  plaiatiS'  to  lay  any  more  coals  there,  and  shuts  np  his  gates. 
Defendant  says  that  plaintiff  was  but  tenant  at  will.  QuEnre,  if  this  was  an 
interest  within  the  description  of  the  Statute  of  Frauds. 

Seijeant  Booth.  This  is  bnt  a  penonil  license  or  easement  1  Roll.  Abr. 
Ui,  p.  4 ;  Roll.  Rep.  143, 102 ;  1  Sauod.  321.  A  contract  for  sale  of  limber 
grairiiig  upon  the  land,  has  been  detennined  to  be  out  of  the  statute ;  1  Ld. 
Raym.  182.  Vide  the  difference  of  a  license  and  a  lease  ;  1  Lev.  194.  This 
most  be  taken  only  as  a  license,  for  that  the  coal-loaden  also  are  to  have  benefit 
as  well  as  pluntiff. 

Seijeant  PooU,  for  defendant  Qnestion  is,.)f  any  interest  in  land  passed  by 
the  agreement ;  for,  if  interest  passed,  it  is  within  the  statnte,  ergo  void,  being 
for  longer  term  tlian  three  years.  Bro.  License,  p.  19  ;  Thome  r.  Seabright, 
Salk.  24 ;  Web  v.  Patemoater,  Fopb.  151.    A  license  to  enter  upon  and  occupy 
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to  rest  is  Web  v.  Paternoster,  decided  previously  to  the  pas- 
sage of  the  statute.*  This  was  a  case  of  license  to  the  plain- 
tiS*  to  keep  his  hay  in  a  certain  close  until  he  could  sell  it ;  and 
it  having  been  there  two  years,  it  was  held  that  a  reasonable 
time  for  setting  it  had  elapsed.  This  seems  to  have  been  realty 
the  sum  of  the  decision.  Indeed  there  are  indications  in  the 
rwort  that  the  license  was,  in  point  of  fact,  under  seal,  and 
therefore  in  conformity  with  the  requirements  both  of  the  com- 
mon law  and  of  the  statute,  if  it  can  be  said  to  have  any  bearing 
wliatever  upon  the  latter.  Upon  the  authority  of  these  two 
cases,  that  of  Tayler  v.  Waters  was  decided  in  the  Common 
Pleas,  in  the  year  1815.  That  was  an  action  against  the 
doorkeeper  of  an  opera  house,  for  preventing  the  plaintiflP  from 
entering  during  a  performance.  The  plaintiff  had  come  into 
possession,  by  purchase,  of  a  silver  ticket  entitling  the  holder 
to  admission  to  the  house  for  twenty-one  years,  and  had  been 

Und  amouDta  to  a  lease.  The  ptaintiff  not  confined  to  a  particular  part  of  the 
close,  and  might  have  coTeretl  the  whole  if  he  pleased,  on  that  account  it  a  an 
uncertain  interest.  The  distinction  of  license  to  plaintiff  and  hit  coal-loader 
is  nothing;  he  could  not  stack  the  coal  himself,  and  it  ia  merely  vague.  Ease- 
ment may  be  erf'  more  value  tbao  the  inheritance  ;  ex.  gr.  iray-leare. 

Lbs,  C.  J.  If  this  be  a  lease,  as  it  is  argued,  it  is  within  the  statute,  and  void 
for  not  being  in  writing.  No  answer  as  yet  ia  given  to  the  case  in  Popham, 
where  the  slaclcing  of  hay,  which  is  similar,  was  delcnnined  to  be  a  license. 
The  word  uneertain,  in  the  statute,  means  uncertvnty  of  duration,  not  of  qoaa- 
lity.  License  was  not  revocable,  and  there  it  no  case  to  show  this  to  be  con- 
ndered  a:i  a  lease. 

De.vkison,  J.  Thii  seems  not  to  be  an  interest,  so  called,  in  the  language 
of  the  law,  although  easements,  in  general  speaking,  may  be  called  interests. 
Had  the  plaintiff  such  an  interest  as  to  have  maintained  a  clavivm  /regit  t 
Certainly  not.  If  a  man  licenses  to  enjoy  lands  for  five  years,  there  is  a  lease, 
because  the  whole  interest  passes,  but  this  was  only  a  license  for  a  particular 


I,  grounded  upon  licenses,  are  valuable,  and  de- 
serve the 'protection  of  the  law,  and  therefore  may,  perhaps,  have  been  within 
the  intention  of  the  words  of  the  statute.  Senred  further  time  for  consider- 
ation ;  stood  over. 

N.  B. — Afterwards,  upon  motion  for  judgtnent  the  last  day  of  the  term,  and 
gave  judgment  for  the  {daintiff.    Fotler  Don  dissentiente." 

1  Reported  in  Palmer,  71 ;  Godbdt,  S82 ;  Fopham,  151 ;  Bolle,  152 ;  Noy,  98. 
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allowed  by  the  projuietors,  by  virtue  of  the  ticket,  to  attend 
the  house  for  fourteen  years.  It  was  objected  that  the  right 
claimed  was  an  interest  in  land,  and,  being  for  more  dian  three 
years,  could  not  pass  without  a  writing  signed  by  the  party  or 
his  agent  authorized  in  writing,  and  that  the  person  who,  as 
agent  of  the  proprietors,  had  originally  granted  the  ticket  in 
question  to  the  first  holder  was  not  so  authorized.  It  was  fur- 
ther insisted  that  such  an  interest,  being  an  easement,  could 
only  pass  by  deed.  Chief  Justice  Gibbs  referred  to  Wood  v. 
Lake,  and  Web  v.  Paternoster,  as  abundantly  proving  that  a 
license  to  enjoy  a  beneficial  privilege  on  laud  might  be  granted 
without  deed,  and,  notwithstanding  the  Statute  of  Frauds,  with- 
out writing,  and  held  that  what  the  plaintiff  claimed  was  a 
license  of  this  description  and  not  an  interest  in  land.^  This 
decision  was  never  followed  in  England,  and  has  in  efiect  been 
overruled  by  subsequent  cases,  some  of  which  it  may  be  well 
to  notice  briefly  in  this  place. 

§  34i.  In  Hewllns  V.  Shippam,  the  plaintiff,  at  considerable 
expense,  made  a  drain  over  the  defendant's  land,  by  his  verbal 
permission.  The  defendaat  afterwards  stopped  up  the  drain, 
and  the  plaintiff  brought  his  actibn.  Bayley,  B.,  delivered  the 
judgment  of  the  court,  holding  that,  although  a  parol  license 
might  be  an  excuse  for  a  trespass  till  countermanded,  a  right 
and  title  to  have  passage  for  the  water  for  a  freehold  interest 
required  a  deed  to  create  it ;  and  thatj  as  there  had  been  no 
deed  in  this  case,  the  present  action,  which  was  founded  upon 
a  right  and  title,  could  not  be  supported.^  Cocker  v.  Cowper 
was  an  entirely  similar  case,  and  therein  it  was  said  that  Hew- 
lins  V.  Shippam  was  conclusive  to  show  that  an  easement  to 
have  water  running  upon  anodier's  land  could  not  be  conferred 
by  parol.'     In  a  later  instance  in  the  Court  of  Exchequer, 


>  Tayler  e.  Waters,  T  Taunt  374. 

>  Hewlina  n.  Shippam,  fi  Bam.  &  Cr«B.  221 ;  T  Doit.  &  R)-.  783. 
3  Cooker  e.  Cowper,  1  Cro.,  Mees.  &  Boa.  418., 
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where  Web  p.  Paternoster  and  Tayler  v.  Waters  were  cited  to 
the  point  that  there  might  be  an  irrevocable  license  to  be  exer- 
cised upon  land,  Parke,  B.,  remarked :  "  It  certainly  strikes 
one  as  a  strong  proposition  to  say  that  such  a  license  can  be 
irrevocable,  unless  it  amounts  to  an  interest  in  land,  which 
must  therefore  be  conveyed  by  deed."  ^  The  latest  and  what 
must  be  regarded  as  the  decisive  case  in  England  on  this  snb- 
ject  is  Wood  t>.  Leadbitter,  in  the  Court  of  Exchequer,  in 
184>5.  The  plaintiff  had  a  ticket  for  which  he  paid  a  guinea, 
admitting  him  to  the  grand  stand  of  the  Doncaster  races,  and 
was  in  the  enclosure  upon  the  strength  of  his  ticket,  when  the 
defendant  by  order  of  the  steward  of  the  races  turned  him 
oat,  and  without  paying  back  the  price  of  the  ticket.  It  was 
held  that  a  right  to  come  and  remain  for  a  certain  time  on  the 
land  of  another,  as  was  the  right  claimed  by  the  plaintiff,  could 
be  granted  only  by  deed,  and  U)at  a  parol  license  to  do  so, 
though  money  were  paid  for  it,  was  revocable  at  any  time  and 
without  paying  back  the  money.' 

§  25.  Indeed,  with  the  exception  of  Tayler  v.  Waters,  the 
decision  in  Wood  v.  Lake,  establishing  a  parol  lease  under  the 
name  of  a  license,  does  not  appear  to  have  ever  been  affirmed 
in  England,  and  its  principles  have  been  repudiated  in  a  long 
series  of  cases  in  addition  to  those  just  cited." 

1  Williaou  t>.  Morris,  8  Meen,  &  Wels.  468. 

>  Wood  V.  Leodtutter,  13  Mees.  &  Wela.  836,  lately  affirmed  in  Ruffe}-  o. 
Henderaon,  8  Eng.  Law  ft  £q.  SOS. 

3  Bex  0.  Horndon-OD-the'hill,  4  Maale  &  S.  SGS  ;  FeotimBD  v.  Smith,  4  East, 
107 ;  Bryan  p.  WWotler,  8  Barn.  &  Ores.  288 ;  2  Man.  ft  Ry.  818 ;  Walli*  ».  • 
Bairison,  4  Mees.  &  Wels.  S38;  Res  v.  Staadon,  2  Manle  ft  S.  461 ;  Bird  v. 
SgginwD,  6  Adol.  &  Ell.  83^  ;  Rufley  v.  Heodenon,  8  Eng.  Law  ft  Eq.  806. 
Sir  Edward  Sugden,,ia  a  note  to  p.  96,  of  hia  Treatise  on  Vendors  and  Purcbas- 
en  cites  Winter  v.  Brockweil,  8  East,  308,  and  Wood  v.  Manley,  II  AdoL  ft 
Ell.  34,  as  having  Tollowed  Wood  v.  Lake.  But,  with  great  deference,  this  must 
be  an  overtigbt.  Tbe  former  case  was  a  mere  case  of  eztinguiabment  of  an 
easement  by  express  permisuon  of  the  party  entitled  to  it,  accompaDied  by  cor- 
responding acta  on  bis  part ;  such  as  is  always  admitted  to  be  binding  id  view 
both  of  the  common  law  and  of  the  statute.  (Stevenao.  Stevens,  11  Met.  (Mass.) 
2bl ;  Dyer  v.  Sandford,  9  lb.  899^  ADgell  on  Watercourses,  351.)    The  latter 
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§  26,  The  disdnction  between  such  licenses  to  be  exercised 
npoD  ]and  as  may  be  well  granted  by  parol,  and  such  as  amount 
to  leases  and  require  a  writing,  is  thus  stated  by  Parker,  C.  J,, 
delivering  the  judgnaent  of  the  Supreme  Court  of  Massa- 
chusetts, ill  the  case  of  Cook  v.  Stearns,  in  ISl^.  "  A  license 
is  technically  ao  authority  given  to  do  some  one  act  or  series 
of  acts  on  the  land  of  another,  without  pas^ng  any  estate  in 
tbe  land,  such  as  a  license  to  hunt  in  another's  land,  or  to  cut 
down  a  certain  number  of  trees.  These  are  held  to  he  revo- 
cable while  executory,  unless  a  definite  term  is  fixed,  but  irrev- 
ocable when  executed."  "  Such  licenses  to  do  a  particular 
act,  hut  passing  no  estate,  may  be  pleaded  without  deed.  But 
Kcenses  which  in  their  nature  amount  to  granting  an  estate  for 
ever  so  short  a  time  are  not  good  without  deed,  and  are  con- 
sidered as  leases,  and  must  always  be  pleaded  as  such.  The 
distinction  is  obvious..  Licenses  to  do  a  particular  act  do  not 
in  any  degree  trench  upon  tbe  policy  of  the  law  which  requires 
that  bargains  respecting  the  title  or  interest  in  real  estate  shall 
be  by  deed  or  in  writing.  They  amount  to  nothing  more  than 
an  excuse  for  the  act  which  would  otherwise  be  a  trespass. 
But  a  permanent  right  to  hold  another's  land  for  a  particular 
purpose,  and  to  enter  upon  it  at  all  times  without  his  consent, 
is  an  important  interest  which  ought  not  to  pass  without 
writing,  and  is  the  very  object  provided  for  by  our  statute." ' 
Accepting  this  doctrine  as  generally  correct  and  in  accordance 


^  nhtea  to  an  entirely  different  rule,  oametf,  thai  a  parol  license  coupled  loith  an 
inttrat  a  irreTOCable.     See  pott,  g  27. 

1  Cook  V.  Staanu,  11  Masi.  R.  333.  Tbe  doctrine  here  laid  down  is  mani' 
Jtatlf  oppoaed  to  the  apirit  of  Wood  v.  Lake,  but  from  the  difference  in  phraM- 
dogy  between  the  Manachusetts  and  the  English  Statntea  of  Frauds,  it  was  not 
necessarj  in  termi  lo  repudiate  that  deciuon.  See  Steveni  v.  Stevens,  11  Met. 
(Uaas.)  251.  It  ii  proper  to  note  also  a  little  latitude  of  expression  in  Cook  tr. 
Steams,  oamelj,  that "  licenses  which  amount  to  granting  an  estate  for  ever  so 
short  a  time  are  not  good  without  deed."  There  are,  of  course,  many  estases 
which,  BO  far  as  the  Statute  of  Frauds  is  concerned,  ma}-  be  granted  hy  simple 
HriUng  witboat  deed. 
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with  what  we  have  seen  to  be  the  later  and  better  opinion  in 
England,  it  remuns  still  to  inquire  what  may  be  considered 
licenses  to  do  an  act  or  series  of  acts  merely,  and  what  licenses 
amount  to  granting  an  estate. 

§  27.  A  verbal  license  to  enter  upon  land  to  remove  prop- 
erty which  the  owner  of  the  land  has  sold  is  good,  and  conveys 
no  interest  in  the  premises.^  And  a  license  to  one,  who  has 
been  a  tenant,  to  enter  and  remove  a  honse  or  fixtures  which  it 
is  agreed  he  shall  have,  is  also  good  without  writing.  This 
particular  act  is  all  that  the  license  contemplates.  It  no  more 
grants  an  interest  in  the  land  than  would  a  permission  to  cut 
and  rennove  a  tree."  So  with  a  verbal  license  to  enter  and 
straighten  a  boundary  line,  and  generally  to  do  any  act  of  a 
temporary  and  tr^sient  nature.'  All  such  licenses  are  irrev- 
ocable after  they  have  been  executed ;  or,  in  other  words,  no 
action  lies  against  the  party  who  has  done  them  in  pursuance 
of  the  permission  given  for  that  purpose;  and  they  may  be 
properly  said  to  be  of  a  transient  nature,  for  the  owner's 
enjoyment  of  the  land  is  not  affected  by  their  having  been 
done. 

$  £8.  But  where  the  act  licensed  is  of  such  a  character  that 
the  licensee  cannot  perform  it  without  actually  holding  and 
occupying  the  grantor's  land  for  the  purpose,  the  permission 
must  be  in  writing,  as  the  transaction  is  in  effect  a  lease  of  the 
premises  to  that  extent.  Of  this  nature  is  a  license  to  erect 
and  matntun  a  dam  by  which  water  is  flowed  back  upon  the 
grantor's  land,  to  dig  and  carry  away  ore,  etc.*  In  some 
. . • 

1  WUtmanh  v.  Walker,  1  Met  (Mam.)  SIS;  Erakioe  ».  hammer,  7  Greenl. 
(Me.)  467;  Wood  v,  Manlej,  11  AdoL  &  EIL  84;  Farsoiu  ■>.  Camp,  11  Conn. 
GSB. 

S  Dnbois  B.  Kelley,  10  Barb.  (N.  T.)  498. 

3  Daviaf.  Townaead,  10  Bait>.  (N.  Y.)  34S ;  The  People  v.  Goodwin,  1  Said. 
(N.  Y.)  668 ;  Whitater  v.  Cawthorne,  S  Dev.  (N.  C.)  889 ;  Claflin  o.  Caipen- 
ter,  4  Met.  (Uaw.)  fiSO ;  Rhodea  v.  Otis,  33  Ala.  R.  600. 

*  Mntuford  v.  Whitney,  IB  Wend.  (N.  T.)  880 ;  Brown  v.  Woodworth,  6  Barb. 
(N.  Y.)  650 ;  Bnnrn  v.  GaSiaj,  HiU  (t  Denio,  310 ;  Foot «.  New  Haven  &  Noi^- 
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States,  however,  snch  liceoses  have  beeu  held  to  be  good  with- 
out a  wridag,  and  upon  the  ground  that  the  permission  was 
after  all  only  to  do  a  aeriea  of  acta  upon  the  grantor's  land.' 
But  it  would  seem  that  under  auch  an  interpretation  of  a  license, 
any  lease  whatever  for  any  length  of  time  might  be  verbally 
created  by  merely  giving  to  it  the  form  of  a  license. 

§  29<  This  violent  interpretation  of  a  license  to  do  a  par- 
ticular act  or  series  of  acts  on  another's  land  has  been  in 
several  cases  carried  so  far  as  to  hold  that  a  parol  permission 
to  place  permanent  erections  upon  the  land  itself  was  valid  and 
binding,  and  that  the  owner  oi  the  land  could  not  afterwards 
remove  them  without  committing  a  trespass.'  It  is  clear, 
however,  that  the  weight  of  authority  in  both  countries  is 
against  such  a  doctrine.  As  was  sdd  by  Swift,  J.,  in  Ben- 
edict V.  Benedict,  where  a  man  built  a  house  on  the  land  of 
another  under  a  mere  parol  license :  "  If  the  license,  even 
when  carried  into  effect,  *will  give  the  builder  a  right  to  con- 
tinue the  house  so  long  as  it  shall  last,  and  to  maintain  eject- 
ment for  it,  then  real  estate  may  be  transferred  by  parol, 
which  is  directly  contrary  to  the  statute."  °  And  in  a  late  case 
in  New  York,  the  Supreme  Court,  speaking  of  Wood  v.  Lake, 
and  of  two  cases  in  Maine,  Bicker  v.  Kelley,  and  Clement  v. 


unpbm  Ca  23  Conn.  S23;  Monlbm  n  Faught,  41  Maine,  39S;  Tukle  «. 
Jacob,  38  Fenn.  State  R.  S76;  Trammell  t.  Tntannell,  II  Kich,  (S.  C.)  471 ; 
French  tr.  Owen,  S  WlKonsin,  SfiO  ;  Carter  v.  HarUn,  6  Maryland,  20 ;  Collina 
Co.  o.  Marc7,  2i  Conn.  2S9 ;  Riddle  r.  Brown,  SO  Ala.  B.  4tS  ;  Pitman  v.  Foor, 
88  M^ne,  287 ;  Bridge*  o.  Furcell,  t  Dev.  U  Bat  (N.  C.)  492 ;  Woodward  v. 
Sealey,  11  IlUnoU  B.  1G7';  HaU  v.  Chaffee,  13  Temi.  R.  160 ;  PhillipB  v.  Tbomp- 
H)n,  1  Johni.  Ch.  (N.  Y.)*131;  Bennett  o.  Scntt,  IB  Barb.  (M.  T.)  347;  Mc- 
EeUip  D.  McIIhennj,  4  Wstti,  (Fa.)  817. 

1  dement  v.  Durgin,  6  GreeoL  (Ue.)  9 ;  WDodbnT7  b.  Panbley,  7  N.  H. 
Bep.2S7;SauipBantr.  Buniside,  13  N.  H.  Rep.  264.  And  »ee  Sheffield  u.  Col- 
lier, 3  KeUey,  (Gft.)  82. 

<  Bicker  o.  Kelly,  1  GreenL  (Me.)  119;  Ameriscof^n  Bridge  v.  Bragg,  11 
N.H  Bep.109;  Wibone.  ClMl&ot,ldOhioB.248;SQl]ivant  E.  Comnviaaionen 
of  Franklin  Co.  8  Hamm.  (Ohio)  S9. 

3  Benedict  v.  Benedict,  8  Daj-,  (Conn.)  464. 
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Durgin,  whirh  are  among  those  to  which  we  have  just  referred, 
declared  that  they  held  doctrines  in  the  teeth  of  the  atatute  and 
were  excrescences  upoo  the  law,^ 

§  30.  The  ground  upon  which  the  cases  holding  these 
extreme  doctrines  have  heen  placed  is,  that  by  doing  the  act 
in  question,  the  license  became  executed  and  consequently 
irrevocable.  It  would  be  enough  to  say  that  the  framers  of 
the  Statute  of  Frauds  never  could  have  contemplated  so  ob> 
vious  and  simple  an  evasion  of  its  provisions  as  would  follow 
from  such  an  application  of  the  rule  in  regard  to  licenses. 
But,  in  point  of  fact,  the  license  being,  as  was  before  sug- 
gested, continuous  in  its  operation,  cannot  be  said  to  be  capable 
of  execution  by  any  one  act.  In  some  of  the  cases  it  seems 
to  be  admitted  that  it  may  be  revoked  after  such  inchoate  exe- 
cution, by  paying  or  tendering  to  the  licensee  the  expenses  be 
has  incurred  therein.^ 

§  31.  Courts  of  equity,  however,  in  dealing  with  the  entire 
subject  of  contracts  within  the  Statute  of  Frauds,  (and  to  this 
head  licenses  may  in  one  view  be  referred,)  introduce  a  prin- 
ciple beyond  the  province  of  a  court  of  law  to  regard.  Where, 
upon  the  futh  of  a  verbal  contract  for  an  interest  in  land,  a 
party  has  entered  and  incurred  expenses  and  improved  the 
premises,  they  will  as  a  general  rule  enforce  the  contract 
agmnst  the  other  party  on  grounds  of  equity  and  conscience, 
and  to  prevent  what  would  be  in  the  nature  of  a  fraud. 
Therefore,  it  would  seem  that  such  licenses  as  we  have  been 
considering,  ao  acted  upon  by  the  licensee,  will  iu  some  cases, 

1  HoDghtaling  V.  HoDghtaling,  fi  Barb.  (N.  Y.)*3T9,  per  Pratt,  P.  J.  See 
Cook  V.  SteamB,  11  Mats.  B,  G33 ;  Stevens  ■>.  Sterena,  II  Met.  (Mas*.)  2S1 ; 
Miller  D.  Tbe.Auburn  and  Syracuse  K.  K.  Co.  6  Hill,  (N.  Y.)  61 ;  Haileton  t>. 
Futiiaiii,3  Chaod.  (Wia.)  117.  A  right  to  Uj  open  aod  continue  a  road  throagh 
another's  field  cannot  he  granted  but  hy  deed.  See  Hays  e.  BichardKD,  1  GilL 
&  JohD&  (Md.)  386;  Wright  o.  Freeman,  6  Harr.  &  Johns.  (Md.)  4£7. 

>  AddiMD  V.  Hack,  2  tiill.  (Md.)  221 ;  Ameriscoggin  Bridge  ti.  Bragg,  1 1  N.  H. 
Rep.  109;  Clemeot  v.  Darffn,  6  GreeuL  (Me.)  9.  But  see  Bhodea  t>.  Otis,  83 
Ak.  K  GOO. 
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be  made  effectual  in  equity,  though  the  resnlt  be  to  confirm  in 
the  licensee  an  estate  in  land  without  aiiy  written  conveyance.^ 


t  Hall  t>.  Chaffee,  13  Venn.  R.  ISO;  Foster  o.  Browing,  4  R.  L  47.  Upon 
itliicb  principle  the  following  cases,  decided  id  PsDntylvania,  where  the  common- 
law  courts  have  equity  powen,  would  seem  to  depend.  Kerick  v.  Eern,  14 
Serg.  &  Rawle,  S6T ;  McKellip  v.  UdlheDD^,  4  Watte,  S17 ;  Swartz  v.  Swartz, 
46017.393;  LeTeTTef.  LeFeTTe,4  Serg.&  Bawle,  Ml.    See  poU,  Ch.  SIX. 


.dbyCoOglc 


STATUTE   OF   FRAUDS. 


CHAPTER  III. 

LEASES   EXCEPTED   PROM   THE   STATUTE. 

§  82.  The  second  section  of  the  statute,  which  saves  certain 
descriptions  of  short  leases  from  its  operation,  does  not  seem 
to  have  been  precisely  presented  for  consideration  in  any  Eng- 
lish case,  though  it  would  be  too  much  to  say,  as  has  been  said 
by  high  authority,  that  the  English  dedsions  have  not  alluded  to 
it  at  all.'  'I  here  are  many  instances  in  which  the  courts  have 
p^d  attention  to  that  clause  of  it  which  prescribes  three  years 
as  the  maximum  duration  of  such  leases ;  but,  strange  to  say, 
they  have  to  all  appearance  wholly  disregarded  the  next  and 
qualifying  clause,  which  provides  that  those  short  leases  only 
shall  be  excepted,  "  whereupon  the  rent  reserved  to  the  land- 
lord during  such  term  shall  amount  unto  two  third  parts  at  the 
least  of  the  full  improved  value  of  the  thing  demised.""  Indeed 
in  one  instance  a  verbal  lease  was  upheld  by  Chief  Justice  Ray- 
mond solely  Caccording  to  the  report)  on  the  ground  that  its 
duration  was  limited  to  three  ^ears,  as  prescribed  by  the  second 
section,  while  there  Is  nothing  in  the  case  to  show  that  the 
rent  reserved  amounted  to  two  thirds  of  the  value  of  the 
demised  premises.'  That  it  was  the  intention  of  the  parlia- 
ment which  enacted  this  section  that  the  validity  of  verbal 
leases  should  depend  entirely  upon  their  limitatiou  to  three 
years  from  the  making,  cannot  of  course  be   supposed;    as 

1  4Eent,  Com.  115. 

■  In  a  note  to  Coffin  v.  Lnnt,  2  ]nck.  (Maas.)  70,  a  d'lMeating  opinion  of  lb. 
Justice  Puinam  U  given  which  i«  very  inetructive  on  thii  point.  For  the  other 
cases  referred  to  ia  the  text  we  the  foUowtng  MCtioDi,  where  the  constnictioa 
U  to  duration  of  leuei  is  examined. 

3  Ryley  ■>.  Hiclu,  1  Stn.  6S1. 
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they  explicitly  added  another  requisite.  As  is  remarked  by 
Sir  Edward  Sugden,  the  whole  section  seems  to  have  been 
inserted  under  the  impression  that  such  a  short  lease,  at  nearly 
rack  rent,  would  not  be  a  sufficient  temptation  to  induce  men 
to  commit  peijury;^  and,  accordingly,  we  should  not  expect 
to  see  any  such  case  brought  before  the  courts,  if  the  second 
section  were  construed  according  to  its  language  and  clear 
import.  The  question  is,  however,  not  one  of  much  interest 
in  this  country,  as  this  section  has  been  literally  reenacted  in 
only  a  few  States ; '  and  but  one  instance  is  discovered  where  it 
was  the  subject  of  judicial  remark.  This  was  in  a  late  case 
in  Georgia,  where  the  court  said  that  though  the  building  of  a 
house  on  a  piece  of  land,  which  was  the  consideration  of  the 
lease  of  it,  might  very  possibly  be  equal  to  two  thirds  of  the 
improved  value  of  the  land,  yet  in  the  absence  of  proof  of 
such  value,  the  lease  would  not  be  held  good  for  the  stipulated 
time.  Even  there,  however,  as  the  term  of  the  lease  exceeded 
three  years,  the  court  did  not  find  it  necessary  to  decide  any 
question  upon  the  second  section  ;  and  the  reference  is,  perhaps, 

t  Tr«atj>e  on  Tendors  and  Purchuen,  93. 

s  See  Appendix  under  tbe  titles  of  the  different  States.    The  Rerised 

Sl&Ciites  of  Massachusetts  make  no  exception  in  favor  of  short  leases,  and  it  has 
beea  Siud  that  the  English  doctrine  respecting  tenancies  from  year  to  year 
deiiTed  Iroin  parol  leases  coald  only  be  snstained  by  the  exception  in  the 
English  statate,  and  that  for  that  reason  there  could  be  no  tenancy  from  year. 
to  year  in  Massachusetts,  unless  by  a  lease  in  writing,  (Ellis  v.  Paige,  1  Pick. 
(Mass.)  43.)  Cat  the  remark  upon  the  eficct  of  the  second  section  does  not 
teem  to  have  been  essential  to  the  decision  of  the  case,  and  the  dissenting 
opinion  of  Mr.  Justice  Putnam,  approved  by  Mr.  Justice  Jackson,  contains  a 
Teiy  fiiU  discussion  of  that  point,  and  its  reasoning  is  very  satisfactory  to  shov 
that  no  such  effect  has  been  given  to  the  second  section  by  the  English  courts. 
(See  note  to  Coffin  v.  Lunt,  2  Pick.  (Mass.)  70.)  Again  in  the  case  of  Lord 
Bolton  IT.  Tonilin,  (5  Adol.  k  Ell.  8S6,}  Lord  Denman  makes  the  remark  that 
"  leases  not  exceeding  three  years  have  always  been  considered  as  excepted  by 
the  atcond  section  irom  the  operation  of  the  fourth,"  so  that  special  terms  in  a 
contract  of  tenancy  might  be  proved  by  parol  after  entry,  though  an  action 
eonld  not  have  been  brought  for  refusal  to  perform  the  contract.  But  the  right 
to  prove  such  special  terms  in  a  parol  lease  does  not  seem  to  be  necessarily 
dependent  upon  the  second  section.    See  pair,  g  S9. 
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only  useful  as  showing  that  the  courts  of  that  State  are  ready 
to  apply  it  to  its  full  extent  when  a  proper  case  arises.^ 

§  33.  But  although  there  appears  to  have  been  no  case  in 
England  where  a  verbal  lease  has  been  sustained,  as  coming 
within  the  whole  language  of  the  second  section,  yet,  as  has 
been  said,  there  are  many  cases  in  which  the  courts  have  taken 
occasion  to  explain  that  part  of  it  which  limits  the  duration  of 
a  verbal  tease  to  three  years,  and  these  cases  will  be  instructive 
in  getting  at  the  construction  of  such  limitations  in  our  own 
statutes.  In  Rawlins  v.  Turner  it  was  held  by  Lord  Holt,  in 
accordance  with  the  plain  words  of  the  section,  that  the  three 
years  were  to  be  computed  from  the  time  of  making  the  agree- 
ment, and  not  from  any  subsequent  day.'  And  although  the 
lease  is  to  commence  and  take  effect  at  a  future  day,  yet  if 
from  the  time  of  making  the  agreement  until  the  lease  expires, 
the  interval  be  not  more  than  three  years,  the  statute  does  not 
apply  to  it.'  These  two  rules  in  regard  to  verbal  leases  are 
very  plainly  settled. 

§  34<.  A  question  arose  recently  in  New  York,  having  a 
somewhat  important  relation  to  this  subject.  As  the  law  of 
that  State  originally  stood,  the  term  for  verbal  leases  was,  as 
in  England,  "  three  years  from  the  making."  But  the  Revised 
Statutes  *  shortened  the  term  to  one  year  and  omitted  the  words 
"  from  the  making  thereof." '"  This  alteration  was  considered 
by  the  Supreme  Court  of  that  State  in  Croswell  v.  Crane,  and 
it  was  held  upon  principle,  as  well  as  upon  reference  to  the 
report  of  the  revisors  of  the  statutes,  that  a  verbal  lease  for 
one,  year,  to  commence  in  fufuro,  was  still  invalid,  notwith- 
standing the  alteration  in  the  laws.^     But  the  same  question, 

1  Cod]>  t.  Qiwrtennan,  IS  Georgia  B.  88S.  la  Scotland,  leMM  of  laud 
exceeding  the  term  of  a  year  are  not  effectual  nnlen  ia  writing  and  followed 
\yj  poBwsaion.    I  Bell's  Com.  80.  * 

■  RbwUdi  v.  Tamer,  1  Ld.  Raym.  TSS. 

3  Bylef  V.  Hicks,  1  Stra.  651.    See  alK>  Chqtman  v.  Gray,  16  Maai.  R.  4S9. 

4  N.  T.  Bev.  Stat  Pftrt  U.  Ca^  VII.  Tit  1,  %%  6,  6. 
»  Croewell  v.  Crane,  7  Barb.  (N.  Y.)  191. 
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comiiig  before  the  Court  of  Appeals  in  the  following  year, 
was  decided  otherwise,  and  Croswell  v.  Crane  overruled.  The 
court  said  that  the  legislature  clearly  intended  to  omit  the 
r^airement  which  existed  previously,  naniely,  that  the  lease 
must  terminate  within  the  prescribed  time,  reckoning  from  the 
making;  and  that  their  intention  must  be  carried  out,  such 
omission  not  being  contrary  to  the  common  law.^  This  decision 
and  the  legislation  to  which  it  refers  seem  to  consider  the 
policy  of  the  statute  as  satisfied  hf  prohibiting  estates  for  a 
looger  term  than  a  fixed  number  of  years  from  being  created 
by  word  of  mouth,  thus  regarding  solely  the  important  nature 
of  land  as  requiring  especial  solemnities  for  its  transfer ; 
whereas  the  £ngU^  statute  and  the  decisions  of  the  English 
courts  clearly  took  also  to  the  danger  of  admitting  oral  testimony 
of  transactions  long  past,  a  principle  which  pervades  the  whole 
Statute  of  Frauds  as  it  exists  and  is  interpreted  in  that  country. 
§  85.  The  operation  of  the  statute  as  to  the  duration  of 
verbal  leases  is  prospective ;  it  regards  only  the  time  which 
the  lease  has  yet  to  run.  Thus  where  a  lease  is  to  run  from 
year  to  year,  so  long  as  both  parties  please,  although,  when 
five  or  six  or  more  years  are  past,  it  may  be  said,  regarding  it 
retrospectively,  to  be  a  verbal  lease  for  that  number  of  years, 
yet,  as  the  statute  only  looks  to  verbal  leases  for  a  certain 
number  of  years  'to  come,  it  is  good.'  This  rule  of  course 
does  not  apply  to  leases  from  year  to  year,  for  and  during  a 
fixed  period  of  time  which  exceeds  the  limit  allowed  to  verbal 
leases ; '  thou^  it  should  seem  to  hold  good  if  it  rests  in 
covenant  for  the  lessor  to  grant  a  fresh  term  at  the  end  of  (be 
first,  and  so  on.* 

1  Tonng  B.  Dake,  1  Seld.  (N.  Y.)  *8».  See,  also,  Taggard  t>.  Rooaevelt,  S  £.  D. 
Smith,  (N.  Y.)  100.  In  AUeo  f.  DevUn,  1  Boaworth,  (N.  Y.)  1,  the  lame  doc- 
trine n  applied  to  a  nirrender.  * 

s  Lc^  c.  Strndwick,  2  Salk.  414;  Btrch  v.  Wnght,  1  Term  R.  S78.  See, 
•bo,  Pa^y  V.  Aikin,  I  Keman,  (N.  T.)  494. 

*  Flowden,  S73 ;  Bro.  Ht.  Leases,  49. 
^     4  Bobmts  on  Frauds,  242,  note  (d). 
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§  S6.  Id  esdmating  the  prescribed  aumber  of  years,  al- 
though there  is  no  clear  and  settled  doctrine,  it  seems  now  to 
be  understood  that  the  day  of  the  date  is  to  be  included  ;  upon 
the  principle  that  where  an  interest  is  to  pass,  that  construc- 
tioD  is  to  be  assumed  which  is  most  beneficial  to  him  in  whose 
favor  the  instrument  ia  made,  and  by  which  an  immediate 
interest  passes.^ 

§  SJ.  In  a  recent  case  in  the  Court  of  Exchequer,  the 
second  section  was  considered  in  relation  to  the  fourth,  and  it 
was  held  that  though  a  verbal'  lease  which  conformed  to  the 
requirements  of  the  former  was  good  and  valid  as  a  lease,  yet 
while  executory  and  until  perfected  by  entry,  the  fourth  section 
in  regard  to  contracts  applied  to  it,  and  prohibited  any  action 
by  either  party  for  not  giving  of  taking  possession  under  it.' 
But  it  seems  that  by  the  New  York  Revised  Statutes  actions 
will  lie  in  that  State  upon  contracts  for  leases  for  a  term  not 
exceeding  one  year." 

§  38.  The  English  Statute  of  Frauds  does  not  make  verbal 
leases  void,  but  allows  them  the  effect  of  estates  at  will.  After 
entry  by  the  lessor,  however,  and  payment  of  rent,  such  a 
tenancy  is  converted  into  a  tenancy  from  year  to  year.*  It 
was  said  in  the  Supreme  Court  of  Massachusetts,  in  Ellis  v. 


1  Lfsle  tr.  Williams,  10  Sai^  ft  B.  (Penn.)  135 ;  DoDaldson  c.  Smith,  1 
Aahm.  (Fenn.)  197  ;  Wilcos  v.  Wood,  9  Wead.  (N.  T.)  U6.  See  a  my  M\ 
note  on  this  subject,  4  Kent,  Com.  p.  95. 

■  Edge  «.  Strafibrd,  1  Cro.  &  Jer.  391 ;  1  Tjrw.  93.  And  see  Delano  e. 
Montague,  4  Caali.  (Mam.)  ii. 

*  Young  o.  Dake,  1  Seld.  (N.  T.)  468. 

*  Clayton  D.  Blakey,  8  Term  B.  3.  (Even  nnce  the  stalnte  8  &  9  Vict  c. 
106, 1.  S,  reqniring  leaies  to  be  by  deed,  there  seems  no  reason  to  doubt  that 
this  rule  ia  the  same.  Chittj'  on  Conl.  387.)  McDowell  f.  Simpson, '8  Watts, 
(Penn.)  129;  The  People  o.  Bickert,  8  Cowen,  (S.  T.)  226;  Schuyler  r. 
Leggett,  2  Cowen,  (N.  Y.)  660.  See,  als5,  Dnke  ».  Harper,  6  Yerg.  (Tenn.) 
280;  hforehead  o.  Watkyns,  6  B.  Man.  (Ky.)  328;  Ridgely  t>.  Stillvell,  i» 
Missouri,  400;  Drake  t>.  Newton,  3  Zabriskie,  (N.  J.)  Ill;  Tagjiard  t>. 
BoMevelt,  3  E.  D.  Snuth,  (N.  Y.)  100  ;  Camden  v.  Battertmrg,  S  C.  B.  (N.  S.) 
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Paige,  that  the  doctrine  as  to  tenancy  from  year  to  year 
seemed  very  clearly  to  depend  upon  the  excepuon  in  the  second 
section  of  the  statute,  and  to  be  sustained  only  upon  the 
ground  of  that  exception.^  This  view  receives  some  counte- 
nance from  the  language  of  Lord  Kenyon  in  Clayton  v.  Blakey, 
where  he  says  that  what  was  considered  at  the  time  of  the 
passage  of  the  statute  a  tenancy  at  will  "  has  since  been  very 
properly  construed  to  ennre  as  a  tenancy  from  year  to  year."  ' 
^Nevertheless,  it  is  quite  clear  that  this  doctrine  is  much  older 
tban  the  Statute  of  Frauds,  which,  in  giving  to  verbal  leases  of 
certain  kinds  the  force  of  estates  at  will,  left  it  to  the  common 
law  to  apply  all  the  incidents  of  that  estate,  including  its  con- 
vertibility by  entry  and  payment  of  rent  into  a  tenancy  from 
year  to  year.'  The  Supreme  Court  of  Massachusetts  deter- 
mined, however,  upon  the  strength  of  the  absence  from  the 
law  of  that  State  of  any  exception  as  to  short  leases,  that  a 
verbal  lease  was  to  be'  treated  strictly  as  a  lease  at  will,  and 
not  as  from  year  to  year,  and  the  same  law  prevails  in  Maine, 
where  the  statutfe  in  regard  to  leases  resembles  that  of  Massar 
chnsetts.*  A  mere  verbal  lease  for  a  term  exceeding  that 
prescribed  by  the  statute,  without  anything  done  in  pursuance 
of  it,  has  no  other  efifect  than  a  strict  estate  at  will ;  nor,  it 
seems,  will  the  entry  of  the  lessee  under  it  have  the  effect  to 
convert  it  into  a  tenancy  from  year  to  year,  unless  there  be 
also  a  payment  or  acknowledgment  of  rent.' 


1  EDii  D.  Paige,  1  Tick.  (Mav.)  4S. 

>  ClATtoD  v.  Blakej,  8  Term  R.  8.  * 

*  4  Kent,  Com.  115.  See  the  note  of  Mr.  Smith  (Lettd.  Caa.  2d  vol.)  to  the 
cue  of  Cla}-ton  c.  Blakej,  and  the  note  to  Coffin  v.  Lunt,  2  l^ck.  (Man.)  70. 
An  estate  at  will,  however,  mode  k  hy  the  operaUon  of  the  Statute  of  Praudi, 
is  auignable ;  not  bo  of  an  estate  at  will  by  common  law,  crested  bjr  act  of  the 
partiet.    4  Kent,  Com.  114 ;  2  Presten,  Abs.  l^L  p.  25. 

*  Uavii  V.  Thompson,  1  Shep.  (13  Mune)  209. 

S  Doidge  v.  Bowers,  2  Mees.  &  WeU.  366.  In  Peansylvania,  where  (here  is 
no  statute  prohibiting  actions  upon  executory  contracts  for  land,  and  where 
there  is  an  exception  in  the  second  KcUon  in  iavor  of  leases  for  not  over  three 
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§  S9.  A  long  series  of  opinions  has  established;  both  in  this 
country  and  in  England,  that  where  the  statute  simply  declares 
a  verbal  lease  to  have  the  force  of  creating  an  estate  at  \vill,  its 
policy  is  satisfied  by  preventing  the  creation  by  word  only  of 
estates  in  land  above  a  certain  quality;  and  so  long  as  parties 
do  in  fact  proceed  as  landlord  and  tenant  under  such  restric- 
tions in  point  of  time  as  tlie  statute  imposes,  it  allows  full 
effect  and  obligation  to  the  covenants  and  stipulations  which 
they  see  fit  to  embrace  in  their  agreement.*  For  instance,  the 
covenant  to  repair  contained  in  such  a  lease  will  be  binding,' 
as  also  the  stipulations  as  to  the  amount  of  rent  and  time  of 
payment,"  and  as  to  the  time  when  the  tenant  shall  quit, 
whether  it  be  at  a  dme  fixed  or  upon  a  certain  contingency.* 

§  40.  It  is  obvious  that  where  the  statute  in  any  particular 
State  denies  to  the  parol  agreement  of  the  parties  even  the 
efficacy  of  fixing  the  terms  of,  and  time  of  determining,  the 

yean,  Cliief  Juitice^lghman  expressed  the  opinion  that,  according  to  adjadged 
cases,  a  verbal  lease  for  more  than  three  years  night  be  entirely  taken  out  of 
the  statute  by  delivery  of  possesaion,  and  that  it  certainly  would,  if  attended 
irith  improvements  by  the  lessee  \  no  decision  nas  required,  however,  or 
{^ven  upon  the  pcnnt.  Jooea  v.  Peterman,  3  Serg.  &  B.  (Peon.)  549.  Farley  r. 
Steves,  1  Sel.  £q.  Cas.  (Penn.)  JS3,  is  to  the  same  effect.  But  the  case  of  Soles 
v.  Hickman,  20  Penn.  State  E.  (8  Harr.)  180,  decided  in  1852,  and  which  has 
been  referred  to  above,  seems  to  be  irreconcilable  irith  these  decisions ;  for,  there 
being  no  writien  evidence  of  the  creation  of  the  estate,  the  court  ivould  not 
decree  a  conveyance.  The  case  does  not  show  any  part  perfonnance,  and 
the  opinion  does  not  indicate  what  would  be  the  effect  if  there  were  any  shown. 
In  Kentucky,  (Morehead  v.  Watkyns,  5  B.  Mon.  228,)  where  the  statute  simply 
provides  that  no  estate  for  a  term  of  more  than  five  yean  shall  be  conveyed 
without  writing,  etc.,  not  specifying  what  effect  parol  leases  for  a  less  term  shall 
have,  it  is  held  that  a  tenant  under  such  a  lease  is  bound  to  the  dudes  of  a  ten- 
ant from  year  to  year. 

1  The  People  v.  Rickert,  8  Cowen,  (N.  T.)  228. 

>  Beale  v.  Saundere,  &  Scott,  68. 

3  Barlow  t>.  TVatnwrigbt,  22  Term.  B.  88 ;  De  Medina  t>.  Poison,  Holt,  49  ; 
Norris  V.  Morrill,  *0  N.  H.  895. 

*  Doe  d.  Eigge  p.  Bell,  5  Term  R.  471  ;  Schuyler  n.  Leppett,  2  Cowen,  (N-T.) 
660 ;  Hollis  v.  Pool,  S  Met.  (Mass.)  350.  See,  also,  Richardson  t>.  Gifford,  1 
Adol.  &  EIL  S2  ;  Tress  v.  Savage,  2S  Eng.  Law  &  £q.  110 ;  Currier  v.  Barker, 
3  Gray,  22S. 
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tenancy  which  may  arise  by  their  subseqnent  acts,  still,  if  the 
lessee  has  actaally  used  and  occupied  the  land,  be  will  be  liable 
on  his  implied  promise  to  pay  for  soch  use  and  occupation. 
And  in  such  cases  recourse  may  be  had  to  the  original  agree- 
ment, to  calculate  the  amount  of  rent.* 


1  De  Medina  v.  Poison,  Holt,  47.    See  Uonltud  «.  Watkyns,  5  B.  Uod. 
(Sy.)i3». 
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CHAPTER  IV. 

SURRENDERS. 

§  4<1.  The  third  section  of  the  £ng;lish  Statute  of  Frauds, 
pursuing  the  same  pohcy  with  the  first,  provides  that  those 
leases  which  were  thenceforth  only  to  be  created  by  writing 
should  not  be  surrendered  or  assigned  without  the  same  for- 
mality. It  will  be  convenient  to  consider  these  two  classes  of 
transfers  together.  Indeed,  as  was  observed  in  a  late  case  in 
North  Carolina,  if  the  statute  were  entirely  silent  as  to 
assignments,  they  could  not,  in  reason,  be  made  verbally  of 
such  terms  as  require  a  writing  to  create  them  ;  for  if,  as  is 
clear,  the  statute  against  creating  parol  leases  applies  to  those 
which  are  carved  out  of  a  term,  as  well  as  out  of  the  inherit- 
ance, it  cannot  be  that  a  long  termor  can  assign  his  whole 
interest  verbally,  when  he  could  not  underlet  part  of  it  without 
.writing.* 

§  43,  The  same  general  remarks  which  have  been  made  id 
regard  to  the  effect  of  the  statute  upon  leases  apply  here.  Its 
intention  was  to  require  writing  absolutely  where,  at  common 
law,  an  estate  could  be  transferred  by  writing  simply  or  by 
word  of  mouth.  In  all  cases  of  estates,  therefore,  which,  pre- 
vious to  the  statute,  could  only  be  surrendered  by  deed,  the 
statute  has  made  no  diange  in  the  law.  In  the  first  part  of 
this  book  we  saw  that  the  statute  did  not  require  a  seal  in 
addition  to  the  writing,  and  such  is  clearly  the  case  whenever 
an  estate  is  to  be  surrendered  which  might  have  been  created 

1  Briles  r.  F&ce,  IS  Ired.(N.  C.)  379. 
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witbont  deed,  though  in  point  of  ^t  it  may  have  been  created 
bydeed-i 

§  4S.  The  statute  has  prescribed  no  form  of  words  for  the 
snrrender  of  an  estate,  but  it  may  still  be  accomplished  by  any 
language  fairly  importing  an  intention  to  yield  up  the  estate, 
provided  it  be  put  in  writing  signed  by  the  party  or  his  agent.' 
Nor  is  it  necessary  that  there  should  be  any  formal  redelivery 
or  canoetling  of  the  deed  or  other  instrument  which  created  the 
estate  to  be  surrendered."  It  has  been  contended  that. a  ro* 
cital  in  a  second  lease  that  it  was  in  consideration  of  the 
sarrender  of  a  prior  one,  was  a  sufficient  note  in  writing 
of  such  surrender,  to  satisfy  the  requirements  of  the  statute ; 
but  the  Judges  of  the  Queen's  Bench,  when  the  question 
arose  before  them,  were  clearly  of  opinion  that  the  fact  of  a 
previous  surrender  mast  be  specifically  found ;  which  fact  the 
recital  by  no  means  imported,  for  the  redtal  would  be  snffi- 
cientiy  accurate  if  the  surrender  were  merely  by  operation  of 
law,  arising  from  the  reception  of  the  second  lease.*  And  in 
a  recent  decision  of  the  Court  of  Exchequer  to  the  same  e^ect,. 
Parke,  B.  remarked  upon  the  custom,  at  the  renewing  of  a 
lease,  of  reciting  that  it  is  in  consideration  of  the  surrender  of 


iBobertaonFniida,  348,  249;  FaimeTd.  Earl  v.Sogen,  3  Wilo.  SS  ;  Dead. 
GwTDD  V.  Wellboni,  1  Der.  &  Bat.  (N.  C.)  319 ;  Allen  v.  Jaquisb,  21  Wend. 
(N.  T.)  628. 

>  Weddell  t>.  Capes,  1  Meei.  &  Weli.  SO ;  Greider'i  Appeal,  S  Ban-,  (Pa.)  4tt ; 
Strong  u.  Croeby,  21  Conn.  R.  S98  ;  Den  d.  Gwynn  v.  Wellborn,  (upra ;  Shep- 
ard  e.  Spanlding,  4  Met.  (Mam.)  41S  ;  where  the  word  "  reconve;  "  nai  held  a 
gaai  word  of  Bmrender.  After  a  written  lease  for  ten  yentt  bad  been  executed, 
it  WW  verballf  agreed  between  the  partiei,  that  if  either  became  diBaadffied  with 
the  other  before  the  ten  jeara  expired,  the  leaae  ahoald  be  at  an  end.  It  was 
held  thai  aacb  an  agreement,  acted  apon  by  one  of  the  partiea,  though  it  might 
not  technicallj  amount  to  a  sarrender,  was  Tind,  becaose  the  direct  effect  of  it 
wae  (o  change  a  leaae  for  yean  into  a  mere  eitate  at  will.  Den  d.  Maybeny  «. 
Johnion,  3  Green,  (K.  J.)  llfl. 

3  Greider'a  Appeal,  rupra.  See,  in  regard  to  the  cancellation  of  iDitramentB 
of  conreyance,  pott,  §§  59,  60. 

<  Eoe  d.  £ari  of  Berkeley  n.  Archbidiop  of  Toi^  6  £a>t,  8<. 
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the  old  one ;  from  which,  he  said,  it  was  clear  that  such  a  re- 
cital could  not  import  certainly  that  the  interest  of  a  lessee  in 
a  prior  lease  had  been  in  fact  surrendered.* 

§  ^f.  The  cancellation  or  destruction  of  the  indenture  has 
no  operation  as  a  surrender  of  a  lease  of  lantis.  Such  was 
the  opinion  given  eztra-judicially  by  Lord  Chief  Baron  Gil- 
bert, in  the  case  of  Magennis  v.  McCollough ;  "  because,"  he 
says,  "  the  intent  of  the  Statute  of  Frauds  was  to  take  away 
the  m&nner  they  formerly  had  of  transferring  interests  in 
lands,  by  signs,  symbols,  and  words  only,  and,  therefore,  as  a 
livery  and  seisin  of  a  parol  feoffment  was  a  sign  of  passing 
the  freehold,  before  the  statute,  so  I  take  it  that  the  cancellation 
of  a  lease  was  a  sign  of  a  surrender,  before  the  statute,  but  is 
now  taken  away  unless  there  he  a  writing  under  the  hand  of 
the  party."'  The  same  rule  was  afterwards  affirmed  by  all 
the  Judges  of  the  Common  Fleas,  and  is  now,  as  a  general 
principle,  adopted  in  England  and  the  United  States.'  Where, 
however,  a  lessee  voluntarily  delivered  up  and  destroyed  his 
Jease  and  afterwards  claimed  under  it,  it  was  held  in  New 
York  that  he  ought  not  to  be  allowed  to  avail  himself  of  any 
obscurity  or  uncertainty  in  respect  to  its  contents,  but  that  every 
difficult  and  presumption  ought  to  be  turned  against  him.* 
We  shall  have  occasion  before  passing  from  the  subject  of 
conveyances  as  affected  by  the  statute,  to  consider  rather  more 
at  large  the  effect  of  altering,  destroying,  or  redelivering  title 
deeds,  and  until  then  reserve  the  examination  of  certun  farther 
modifications  of  the  rule." 


I  hjm  V.  Eeed,  13  Mees.  &  WeU  SB5. 

>  Mageniiisp.  McColloDgli,  GUb.  Ch.  R.  2S5. 

3  Bolton  V.  Bishop  of  Carlisle,  2  H.  Black.  2S9  ;  Walker  v.  JUchardson,  S 
Ueea  k  WeU.  883 ;  Boe  d.  Earl  of  Berkeley-  v.  ArcbtMshop  of  Tork,  6  East, 
88;  Doe  d.  Courtail  v.  Thomas,  9  Bam.  &  Cm.  2SB;  Rowan  c.  lytJe,  11 
Wend.  (N.  T.)  616. 

*  Jackson  d.  Batler  v.  Gardner,  8  Johns.  (N.  Y.)  iSi. 

t  See  poll,  §§  69,  00. 
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§  4<5.  ,It  will  be  observed  that  the  language  of  the  third 
section  of  the  statute,  providing  for  the  assignment  -and  sur- 
render of  estates  io  land,  is  general,  and  cont^ns  no  express 
reservation  in  favor  of  short  leases.  It  declares  that  "  no 
leases"  etc.,  "^allbe  assigned  or  surrendered  unless  it  be  by 
deed  or  note  in  writing."  Proceeding  upon  the  ground  of  this 
generality  of  language,  the  English  courts  have  uniformly  held 
that  evA*such  short  t«rms  as  could,  by  the  statute  or  othei^ 
wise,  be  created  verbally,  could  not  be  assigned  or  surrendered 
without  writing.  This  doctrine  appears  to  have  been  first 
held  at  nisiprius  less  than  fifty  years  ago,  in  the  case  of  Botr 
tiug  V.  Mardn.  It  was  argued  that  as  a  lease  from  year  to 
year  could  be  <Nriginally  made  without  writing,  there  was  no 
reason  why  it  could  not  be  assigned  without  writing,  and  that 
Qpon  a  comprehensive  view  of  the  first  three  sections  of  the 
statute  it  must  be  held  that  the  requirements  of  the  third  sec- 
tion applied  only  to  those  estates  which  were  covered  by  the  first 
and  second  taken  together.  The  decision  of  the  court  to  the 
contrary  is  very  briefly  given,  the  report  merely  stating,  that  • 
**  Sir  A.  McDonald,  G.  B.,  held  that  the  assignment  was  void 
for  not  being  by  deed  or  note  in  writing,  and,  therefore,  non- 
suited the  plaintiC" '  la  the  following  year  also,  at  nisiprius, 
iu  Mollett  V.  Brayne,  Lord  Ellenborough  ruled  that  a  tenancy 
from  year  to  year  created  by  parol  was  not  determined 
by  a  parol  license  from  the  landlord  to  the  tenant  to  qAlt  in 
the  middle  of  a  quarter,  and  the  tenant's  quitting  accord- 
ingly ;  thus  affirming  the  rule  laid  down  in  Sotting  v.  Martin, 
but  without  enteriifg  into  the  reasons  to  support  it.^  In  White- 
head V.  Cli£ford,  a  few  years  afterwards,  in  the  Common  Pleas, 
Gibbs,  C.  J.,  made  the  remark,  tl^t  "  the  clause  of  ihe  Statute 
of  Frauds  which  restricted  estates  created  by  parol  to  three 
years  had  nothing  to  do  with  that  which  required  surrenders 


1  Botting  V.  Martin,  1  Camp.  317. 
»  Mollett  V.  Brayne,  8  lb.  108. 
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to  be  in  writing ;"  but  tbe  case  wa$  determined  upon  another 
point  than  the  efficacy  of  the  verbal  'surrender.^  Thomson  v. 
Wilson  followed,  where  it  was  determined  by  Lord  EUeo* 
borough,  at  nisiprius,  that  a  verbal  agreement  ta  determine  a* 
tenancy  (but  whether  it  was  a*  parol  lease  or  not  the  case  does 
not  show)  in  the  middle  of  a  quarter  was,  as  a  parol  surren- 
der, not  binding."  The  Court  of  Common  Pleas  also,  in  Preece 
V.  Corrie,  in  holding  an  assignment  of  a  short  lease  Uf  %e  valid 
without  writing,  gave  as  a  reason  for  their  decision  that  it 
appeared  to  be  an  assignment  by  operation  of  law  ;  apparently 
assuming  that  a  verbal  assignment  in  fact  of  such  a  lease  would 
not  be  valid."  From  a  view  of  the  foregoing  cases  there  seems 
no  room  for  doubt  as  to  the  prevailing  doctrine  in  England  on 
this  question.  At  the  same  time,  we  must  remark  that  they 
appeared  to  have  followed  one  another,  upon  mere  authority,  and 
that  none  of  them  as  reported  are  put  upon  any  other  ground. 
§  46.  In  the  American  courts  the  point  has  several  times 
arisen,  and  different  conclusions  arived  at  in  di£ferent  States. 
In  Pennsylvania,  (where  the  first  three  sections  of  the  statute 
are  reenacted,  with  the  exception  of  the  clause  in  regard  to 
rent  reserved,  in  the  second  section,)  Gibson,  C.  J.,  in  deliver- 
ing the  opinion  of  the  Supreme  Court,  very  ably  argues 
against  the  English  construction,  as  follows :  "  Why  the  legis- 
lature should  have  purposely  contravened  a  common  law  maxim 
by  requiring  a  matter  to  be  dissolved  by  writing,  which  they 
allowed  to  be  created  by  verbality,  it  is  for  them  who  insist 
upon  tbe  distinction  to  explain.  An  intent  to  establish  it  would 
have  been  a  legislative  absurdity  which  is*  not  lightly  to  be 
imputed.  What  greater  mischief  there  can  be  in  a  verbal 
surrender^  transfer  than  tlyre  is  in  a  verbal  constitution  of  a 
lease  has  not  been  shown,  and  it  is  not  to  be  supposed  that  the 


1  Whitehead  v.  CGSori,  6  Taant  518. 
>  Thomson  v,  Wilson,  2  Stark.  B.  379. 
3  Proece  v-  Corrie,  6  Bing.  24, 
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leg^ature  meant  to  establish  a  distincUon  witfaont  a  reason  for 
it.  The  apparent  difference  ia  the  prescribed  forms  of  consti- 
todng  and  surrendering  arises  from  the  generality  of  the  words 
'predicated  by  the  latter,  and  ostensibly  with  leases  written  or 
unwritten,  without  discrimination.  But  that  they  were  in- 
tended for  the  surrender  or  transfer  of  a  lease  in  which  writin|^ 
was  made  a  necessary  ingredient,  is  evident  from  the  fact  that 
there  ia  no  purpose  which  requires  writing  in  a  surrender  or 
transfer  which  does  not  equally  require  it  in  the  act  of  constitu- 
tion."  ^  In  Crreider's  Appeal,  the  same  court,  upon  the  strength 
of  this  language,  declared  the  law  to  be  settled  for  Penn- 
sylvania, that  an  oral  surrender  of  a  term  for  less  than  three 
years  was  good ; '  but  ia  neither  of  these  cases  was  the  point 
necessary  to  the  decision.  In  the  first,  it  was  held  that  the 
facts  showed  a  surrender  by  operation  of  law,  (which  is  ex- 
pressly excepted  by  the  statute,)  and  in  the  second,  the  surren^ 
der  was  actually,  as  the  opinion  states,  made  in  writing.  In 
Connecticut,  also,  it  seems  to  have  been  considered  that  a  lease 
from  year  to  j&a  could  be  surrendered  orally ;  but  the  report 
of  the  case  in  which  this  appears  is  somewhat  obscure,  and  the 
decision  is  that  there  was  no  such  surrender  shown.*  The 
States  of  New  York  and  Delaware  have  both  followed,  with- 
out discussion, the  English  construction;*  and, upon  the  whole, 
it  must  be  admitted  that  the  weight  of-authority  is  to  the  effect 
that  the  statute  itself  being  unqualified  in  this  respect,  no  qual- 
ification is  to  be  engrafted  upon  it  by  construction  or  from  the 
common  law.  The  doctrine  seems  to  stand  upon  the  literal 
language  of  the  third  section,  and  to  be,  so  far  as  reported 
cases    show,   without  any   distinct    foundation    in    principle. 


1  McKinney  v.  Reader,  7  Watts,  (Fma.)  128. 

!  Greider'a  Appeal,  6  Barr,  (Fenn.)  422 ;  and  tee  Tate  tr.  Beynolda,  8  Wattt 
&  Serg.  (Penn.)  91. 

3  Strong  t>.  Cniabj,  21  Conn.  B.  Sas. 

*  Kowan  v.  Lytlei,  11  Wend.  (N.  Y.)  618 ;  Logan  v.  Bwr,  I  Ban.  (Del) 
B48. 
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In  many  of  oar  States,  where  the  law  provides  that  leases 
must  be  surrendered  by  writing,  the  question  has  yet  to  be 
decided ;  for  it  is  conceived  that  it  is  not  necessarily  connected 
with  any  statutory  reservation  of  short  leases,  and  that  the 
English  cases  are  not  to  be  so  limited,  but  that  it  may  arise  in 
Agard  to  any  lease  which  may  be  verbally  created,  whether  at 
will,  or  from  year  to  year,  or  for  a  term  of  years  allowed  by 
statute.* 

§  47.  Upon  the  question  whether  a  surrender  must  have  an 
immediate  operation  or  may  take  effect  injuturo.,  there  is  an 
apparent  conflict  in  the  English  cases.  It  is  true  that  the 
Court  of  Exchequer  has  once  directly  decided*  that  a  surren- 
der could  not  be  to  take  effect  in  futu.ro,  but  the  grounds  of 
that  conclusion  are  not  stated,  and  the  authorities  referred  to 
scarcely  sustain  it.  One  of  them,  a  case*  decided  two  years 
before,  also  iti  the  Exchequer,  was  upon  a  written  surrender  to 
take  effect  on  a  future  day,  and  on  condition  of  a  certain  sum 
of  money  being  paid.  It  did  not  appear  that  the  condition 
had  been  performed,  and  it  was  held  that  the  surrender  bad 
not  operated  ;  but  Baron  Parke  expressed  his  opinion,  that  it 
should^ppear  to  be  die  intention  of  the  parties  that  the  term 
should  immediately  cease,  in  order  to  make  a  valid  surrender.' 
Another  case  referred  to  in  support  of  this  doctrine  is  that  of 
Johnstone  v.  Huddlestone,  iu  the  Queen's  Bench,  where  an 
insufficient  notice  to  quit  was  verbally  given  by  the  tenant  and 
accepted  by  the  landlord ;  and  there,  so  far  from  deciding  that 
there  conld  be  no  surrender  to  operate  m  futuro,  one  of  the 
judges  declined  to  give  an  opinion  upon  the  point,  and  the 
other  expressed  big  opinion  that,  if  the  acceptance  by  the  land- 

'  In  New  York,  where  the  statuta  requires  writing  for  the  surrender  of  "  any 
estate  or  interest  in  landi  other  th&u  lezuea  for  a  term  not  exceeding  one  year," 
it  is  held  that  if  ten  than  a  year  remain  of  a  lease  for  more  than  a  year,  luch 
HDexpired  term  may  be  surrendered  without  writiug.  Smith  v.  Devlin,  29  N. 
Y.  364  ;  on  appeal  from  Superior  Court,  S  Bdvw.  (N.  Y.)  6. 

3  Doe  d.  MurreU  t>.  ]kfilwanl,  S  Mee&  ft  Wels.  128. 

S  WeddaU  v.  Capea,  1  Ueet.  ft  Wela.  50. 
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lord  bad  been  in  writiDg,  it  would  have  been  a  good  surren- 
der.' On  the  other  hand,  it  was  stated  by  the  court,  at  nisi 
prius,  in  Aldenburgh  v,  Peaple,  where  a  tenant  from  year  to 
year  gave  an  irregular  notice  to  quit,  that  if  the  notice  was  in 
writing  and  signed  by  the  tenant,  the  landlord  might  treat  it 
as  a  surrender  of  the  tenancy.'  In  the  more  recent  cases  of 
Williams  r.  Sawyer,  in  the  Common  Pleas,^  Nickells  v.  Ather- 
stooe,  in  the  Queen's  Beoch,*  and  Forquet  v.  Moore,  in  the 
Court  of  Exchequer,"  the  question  seems  to  have  been  treated 
as  unsettled.  In  the  Supreme  Court  of  New  York  the  con- 
trary doctrine  to  that  of  Doe  d.  Murrell  v.  Milward  has  been 
held,  and  supported  by  reasoning  which  appears  satisfactory. 
An  unsealed  agreement  was  made  by  a  lessee,  to  relinquish, 
upon  failure  to  perform  certun  stipulations,  a  lease  previously 
executed  under  seal,  luid  it  was  decided  that  the  agreement, 
though  inoperative  as  a  defeasance  for  want  of  a  seal,  was  valid 
as  a  contingent  surrender.  Cowen,  J.,  in  delivering  the  judg- 
ment of  the  court,  said  :  "  A  surrender,  when  complete,  is,  aa 
it  were  a  demise.  It  may  be  made  upon  condition,  that  is,  to 
become  void  upon  condition  ;  and,  though  no  case  goes  so  far 
as  to  say  that  a  surrender  may  be  made  to  become  good  upon 
'  condition  precedent,  yet  there  seems  to  be  no  objection  to  that 
in  principle,  if  the  interest  surrendered  be  not  a  freehold. 
That  cannot  in  general  be  granted  to  take  effect  in  Jitturo, 
but  a  term  for  years  can.  The  surrender  of  a  term,  to  operate 
in/uiuro,  is  equally  free  of  the  objection.  Contracts  of  par- 
ties, whether  by  deed  or  otherwise,  should  always  take  effect 
according  to  their  real  intent,  if  that  be  possil/te,  consistently 
with  the  rules  of  law."  ' 


1  Jobnttone  b.  Huddlestone,  t  Barn.  &  Crea.  922. 

■  Aldenburgh  9  Peaple,  S  Carr.  &  Pajne,  212. 

3  Williams  v.  Sairyer,  6  J.  B.  Moora,  22S ;  8.  C.  8  Brod.  &  Bbg.  70. 

*  Nickells  r.  Atbentone,  10  Adol.  &  EIL  N.  S.  944. 

e  Porqoet  v.  Moore,  7  W.,  H.  &  G.  810. 

6 Allen  o.  Jaquish,  21  Welid.  (S.Y.)  636.    Bee  Shep.  Touch.  807;  Wood- 
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§4<8.  It  is  necessary  to  a  correct  nnderstaoding- of  this  branch 
of  the  statute,  that  we  consider,  as  briefly  aa  may  be,  what  are 
those  surrenders  by  act  and  operation  of  law,  which  are  ex- 
pressly excepted  from  it.  In  a  recent  and  important  case  in 
the  Court  of  Exchequer,  it  was  said  that  the  term  "  surrender 
by  act  and  operation  of  law,"  is  projierly  apphed  to  cases 
wjiere  the  owner  of  a  particular  estate  had  been  a  party  to 
some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped 
from  disputing,  and  which  would  not  be  valid  if  his  particular 
estate  continued  to  exist.^  The  great  majority  of  cases,  how- 
ever, appear  to  place  such  surrenders  upon  a  broader  and,  on 
^  f,  the  whole,  more  satisfactory  ground,  namely,  of  acts  done  or 

v^  participated  in  by  the  lessee,  from  which  a  clear  intention  that 

.^  his  previous  estate  shall  cease  is  to  be  presumed.^     The  most 

■^^5  .  obvious  instance  under  the  first  definition  given  above  of  these 
T&^  surrenders,  and  what  is  said  by  Mr,  Roberta  to  be  the  proper 
r^  example  of  a  surrender  by  act  and  operation  of  law,  is  where 

J*  a  lessee  for  life  or  years  accepts  from  his  landlord  a  new  lease 
t.  of  the  same  premises,  to  take  effect  during  the  time  limited  for 

^^^  the  first  tenancy.  By  accepting  such  a  lease  he  admits  the 
capacity  of  his  luidlord  to  make  it,  which  capacity  could  not 
exist  if  the  old  tenancy  were  not  first  determined.' 

§  49.  If  the  second  lease  is  void,  and  the  lessee  takes 
nothing  under  it,  a  surrender  of  the  first  one  will  not  result, 
which  ever  definition  of  surrenders  by  operation  of  law  we 
adopt ;  for  the  lessee  cannot  be  said  to  be  estopped  to  dispute 
the  validity  of  an  act  equally  void  whether  his  old  term  ceased 
or  continued,  nor  could  he  be  presumed  to  intend  to  surrender 
'  his  previous  tenancy  and  get  nothing  in  return.*    And  it  is  still 

M'fl  Landlord  and  Ten&nt,  141 ;  ConplaDd  c.  Maj'nard,  12  East,  1S4 ;  Allen 
o.  DsTlin,  S  Boawortfa,  (N.T.)  1. 

1  Lyon  It.  Beed,  IS  Mee».  &  WeU.  285.  • 

■  Daviion  d.  Broiiile7  v.  Stanley,  4  Barr.  2210 ;  Wibon  t>.  Seirell,  4  Bnrr. 
■  19T5 ;  Goodrigbt  d.  Kichola  n.  Mark,  4  Maole  &  S.  SO ;'  Doaellan  v.  Read,  8 
Barn.  &  AdoL  899 ;  Boberta  on  Frauda,  269. 

S  Lyon  V.  Keed,  lupra  ;  Van  BensBelaer  v.  Penniman,  6  Wend.  (N.  Y.)  567. 

4  Boe  d.  Karl  of  Berkeley  v.  Arcbbiihop  of  Tork,  6  East,  86. 
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Either  settled,  that  if  Uie  second  lease  be  not  good  and  suffi- 
cient to  pass  an  interest  according  to  the  contract  and  intention 
of  tfae  pardeSjtlie  acceptance  of  it  is  no  implied  surrender  of 
the  previous  estate.  Although  it  may  be  true  that  accepting  a 
Wse  which  is  valid  for  some  purposes  and  to  some  extent,  (as, 
for  instance*  a  verbal  lease  for  a  term  exceeding  three  years,) 
admits  the  ability  of  the  lessor  to  make  it ;  yet  the  other,  and, 
as  has  been  suggested,  safer  theory  of  surrenders  in  law,  will 
save  the  le^ee  from  the  loss  of  his  old  estate,  when  it  ia  ob- 
vious upon  the  face  of  the  transaction  that  the  consideration 
and  inducement  for  bis  surrendering  it  cannot  be  realized  by 
him.*  Whether  a  surrender  by  operation  of  law  follows  from 
accepting  a  lease  which  is  only  voidable  and  not  void,  seems 
uncertain.  It  has  been  stated  in  the  Queen's  Bench  that  it 
did,  but  more  recently  in  the  same  court,  where  a  bishop  made 
a  second  lease  in  consideration  of  the  actual  surrender  of  a 
former  one,  and  his  successor  avoided  the  second  lease,  the 
opinion  appears  to  admit  that  if  the  surrender  had  not  been  an 
actual  surrender  in  fact,  but  by  implication  merely  from  the 
acceptance  of  the  second  lease,  the  avoiding  the  latter  would 
have  had  the  efiect  of  reviving  the  former.^  Probably  a  due 
regard  to  the  certainty  of  land  titles  would  lead  us  to  abide  by 
the  older  doctrine*  But  when  the  second  lease  is  taken  with 
a  condition  that  it  shall  be  void  upon  a  certain  contingeu<^, 
which  occurring,  the  term  is  lost,  ^e  first  estate  is  clearly  not 
revived,  for  the  second  lease  when  accepted  was  good  and 
extinguished  the  former  once  for  alt." 

§  50.  It  is  not  essential  that  the  second  lease  should  be  for 
a  term  equal  to  the  unexpired  term  of  the  first,  or  that  it 
should  be  even  of  the  same  dignity  with  the  first  lease.     An 


1  Wilionr.  Sewell,  4  Buir.  l97Jt;  Daviaoa  d.  BnBulej  v.  Slanlej,  4  Burr 
•SID. 

S  Boe  d.  Earl  of  Berkeley  n.  ArcbbUhop  of  Tork,  tupra;  Doe  d.  Mmraj  » 
Bridges,  1  Barn.  Sc  AdoL  647. 

a  Fnlmenton  v.  Steward,  Flowd.  107,  b. 
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opiDJon  has  been  expressed  in  England,  that  a  tenancy  at  will 
would  not  be  allowed  to  operate  as  a  surrender  of  a  written 
lease  for  years,  because  no  such  intention  couliT  be  presumed 
in  the  lessee ;  ^  but  it  is  inconsistent  with  several  decisions  in 
that  country,  and  does  not  appear  to  have  been  adopted  in  this. 
Thus  it  is  held  that  where  a  tenant  has  bargained  for  a  new 
lease  to  himself  and  another  jointly,  and,  pending  the  execution 
of  the  lease,  they  enter  together  and  occupy  the  land,  a  tenancy 
either  from  year  to  year  or  at  will,  according  to  circumstances, 
is  thereby  created,  which  works  a  surrender  of  the  original 
term.'  If,  indeed,  the  old  tenant  alone  contract  for  a  new 
lease,  and,  pending  the  execution  of  the  lease,  remain  in  pos- 
session, it  may  depend  upon  the  intention  of  the  parties,  to  be 
collected  from  the  instrument,  whether  a  mere  tenancy  at  will 
is  created  and  for  what  time ;  but  if  it  is  created,  the  old 
tenancy  is  thereby  determined.'  It  is  settled  in  New  York, 
in  harmony  with  this  doctrine,  that  the  acceptance  of  a  verbal 
lease,  if  a  valid  one,  is  a  surrender  of  a  previous  written  lease, 
by  act  and  operation  of  law.* 

§  51,  The  theory  that  such  surrenders  depend  upon  the 
presumed  intention  of  the  parties,  has  been  carried,  perhaps,  to 
an  extreme  in  New  York,  It  appeared  that  the  lessee  had  a 
good  title,  by  the  first  lease,  to  all  that  the  second  lease  pur- 
ported to  convey,  beades  the  personal  covenant  of  the  lessor 


1  Donellan  o.  Read,  a  Bttm.  &  Adol.  899. 

'  Hamerton  v.  Stead,  5  Dow.  ft  Rj.  SOS ;  Mellow  tr.  Maj-,  Cro.  Elii.  673.  See 
the  remark  of  the  conrt  npon  Donellan  t>.  Bead,  in  Lyon  v.  Reed,  13  Mees.  & 
Wels.  28S ;  Doe  d.  Gray  e.  Stanion,  1  Mees.  &  Wels.  701. 

3  Doe  d.  Gray  v.  Slanion,  I  Meea.  &  Wels.  69S. 

*  ScbieSelin  v.  Carpenter,  15  Wand.  (N.  Y.)  400 ;  Smitlt  v.  Nirer,  3  Barb. 
(TS.  T.)  IBO.  See  abo  Dodd  v.  Acklom,  6  Mann!  &  Gr.  673.  Of  coarse  the 
remarks  in  this  tection  are  coofined  to  tenanciei  at  will  pnrposely  created  by 
the  parties,  and  do  not  apply  to  lucb  ag  may  result,  for  instance,  from  an  ansuo* 
cenful  attempt  to  create  a  term  by  parol  for  more  than  the  statutory  period. 
The  lease  which  is  to  work  the  surrender  musl^  as  we  have  seen,  be  valid  to 
pass  the  interest  which  it  purports  to  coavej'. 
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for  the  payment  of  improvements ;  dut  the  first  lease  was  for 
three  lives,  and  the  second  only  for  one  of  them ;  and  that  do 
surrender  was  m  faei  made  of  the'first  lease  or  of  the  bond 
accompanying  it,  but  both  were  retuned  by  the  lessee ;  and,  on 
these  facts,  the  Supreme  Court  said  that  "  every  circnmstance, 
euept  the  fact  c^  receiving  the  second  lease,  altogether  rebutted 
the  idea  c^  an  intention  to  surrender,"  and  held  that  none  had 
taken  place.* 

§  5%.  Lastly,  it  is  to  be  observed  that  the  estate,  whatever  it 
is,  the  acceptance  of  which  is  to  work  a  surrender  of  a  previous 
tenancy,  must  take  efiect  before  the  previous  tenancy  expires.' 
Where  an  a^eement  hi  writiDg-was  made  between  laudWdand 
tenant,  signed  by  the  landlord,  for  a  new  lease  to  be  panted  at 
any  time  after  the  compl^ion  of  repairs  to  be  made  by  the 
tenant  with  all  convenient  speed,  but  blanks  were  left  for  the 
day  of  the  commencement,  and,  the  repairs  being  completed,  the 
landlord  tendered  a  lease  to  commence  from  that  time,  but  the 
tenant  insisted  that  the  new  lease  was  not  to  commence  till  the 
expiradon  of  the  old,  the  Master  (^  the  Bolls  said  he  could 
not  admit  parc4  evidence  to  prove  that  the  defendant  was  to 
snrrrader  any  part  of  his  first  lease,  and  ordered  performance 
by  accepting  a  lease  to  run  from  the  expiration  of  the  first 
(me.' 

§  53.  A  anrrender  by  act  and  operation  of  law  will  also 
follow  from  an  actual  change  of  tenancy.  When  the  old 
tenant  quits  and  a  new  tenant  enters  upon  the  premises,  and  is 
accepted  as  such  by  the  landlord,  the  interest  of  the  old  tenant 
18  fairly  surrendered  by  act  and  operation  of  law.*     These  are 


1  Von  RensseUar  o.  Fenniman,  6  Wend.  (N.  Y.)  ?6T. 

s  Boberte  on  Fmnds,  260  ■  Doe  d.  Bawlingt  v.  Walker,  G  Barn.  &  Crea.  111. 

3  Pym  V.  Blackburne,  3  Yes.  Jr.  8i,  Sir  lUchard  Pepper  Ardeo,  M.  B. 
,    4  Stone  D.  Whiting,  !  Stark.  B.  335 ;  Phippi  v.  Scnlthorpe,  1  Barn.  &  Aid. 
SO;  TlioniMv.  Cook,  2  lb.  118;  Sparrow  v.  Uawkei,  3  Esp.  R.  604;  Baudall 
V.  Bich,  11  Uu>.  B.  491;  HesKltine  t>.  SMTejr,  16  Maine,  (4  Shep.)  SIS; 
Smith  ».  Miw,  S  Barb.  (N.  T.)  180, 
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acts  SO  solemn  that  tbe  parties  are  estopped  to  deny  them,  and 
are  sufficiently  notorious  to  leave  but  small  room  for  fraud  or 
perjury  in  the  testimony  of  witnesses  to  prove  them.  This  doc- 
trine, resting  on  a  long  series  of  decisions,  was  strongly  con- 
demned, in  the  late  case  of  Lyon  v.  Reed,  in  the  Court  of  Ex- 
chequer ;  hut  it  was  not  found  necessary  to  pass  directly  upon 
it,  and  the  court  simply  refused  to  extend  it  to  reversions  or 
incorporeal  hereditaments,  which  pass  only  by  deed ;  *  and 
whatever  doubt  their  opinion  may  have  cast  upon  its  validity, 
was  removed  by  the  still  later  case  of  Nickells  v.  Atherstone, 
where  the  Court  of  Queen's  Bench,  while  showing  that  Lyon 
t>.  Reed  had  not  overruled  the  previous  cases,  reasserted  the 
doctrine  which  they  had  established.  The  facts  were  that  the 
landlord,  by  express  permission  of  the  tenant,  let  to  another 
tenant  and  gave  him  possession,  and  afterwards  brought  an 
action  for  rent  against  the  first  tenant  upon  his  original  agree- 
ment  The  court  sustained  the  verdict  below  for  defendant  on 
the  issue  of  Surrender,  and  in  delivering  judgment  Lord  Den- 
man,  C.  J.,  said,  taking  the  definition  of  a  surrender  in  law 
which  was  laid  down  in  Lyon  v.  Reed :  "  If  the  expression 
'  surrender  by  operation  of  law'  be  properly  '  applied  to  cases 
where  the  owner  of  a  particular  estate  has  been  party  to  some 
act  tbe  validity  of  which  he  is  hy  law  afterwards  estopped  frcHn 
disputing,  and  which  would  not  be  valid  if  his  particular  estate 
had  continued,'  it  appears  to  us  to  be  properly  applied  to  the 
present.  As  far  as  the  plaintiff,  the  landlord,  is  concerned,  he 
has  created  an  estate  in  the  new  tenant  which  he  ia  estopped 
to  dispute  with  him,  and  which  is  inconsistent  with  the  con- 
tinuance of  defendant's  term.  As  far  as  the  new  tenant  is 
concerned,  the  sam^  is  true.  As  far  as  the  defendant  is  con- 
cerned, he  has  been  an  active  party  in  this  transaction,  not 
merely  by  consenting   to   tbe  creation  of  tbe  new  relation 


1  Lyon  tr.  Reed,  IS  Meet.  &  Well.  28S. 
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between  the  landlord  and  the  Dew  tenant,  but  by  giving  up 
poasession  and  thereby  enabling  the  new  tenant  to  eDter."  * 

§  ^4.  In  like  manner,  a  surrender  by  operation  of  law  takes 
place  where  two  tenants  of  different  premises  verbally  agree  to 
exchange,  which  is  assented  to  by  the  stewards  of  both  landlords, 
and  executed  by  taking  possession.'  Where  the  new  tenant 
waa  accepted  for,  and  took  poasession  of,  only  part  of  the 
premises  previously  leased,  but  advertised  the  whole  to  be  let 
or  sold,  and  had  taken  rent  from  the  old  tenant  up  to  the  middle 
of  the  quarter,  it  was  held  to  be  a  surrender  in  law  of  the 
whole  premises.'  But  where  the  lease  under  which  the  new 
tenant  has  entered  and  occupied  turns  out  to  be  invalid,  the 
mere  entry  and  occupation  will  not  have  the  efiect  to  surrender 
the  first  tenancy,  contrary  to  the  intentions  of  all  parties.* 

§  55.  That  there  should  be  an  actual  change  of  possession 
is  indispensable  to  such  a  surrender  in  law  as  we  are  now  con- 
sidering.' Thus,  a  verbal  license  to  a  tenant  from  year  to  year, 
for  instance,  to  quit  in  the  middle  of  a  quarter,^d  the  tenant 
quitting  accordingly,  was  held  to  be  insufficient  in  Mollett  v. 
Brayne,"  a  case  which  has  often  been  quoted  against  those  which 
hold  surrenders  by  operation  of  law  to  arise  from  a  change  of 
tenancy,  but  which  is  perfectly  reconcilable  with  them,  on  the 
ground  that  in  this  case  no  possession  was  taken  as  in  the  other 
cases,  and  therefore  the  surrender  did  rest  entirely  in  agreement, 
and  was  against  the  spirit  of  the  statute.''     Where,  however, 

1  Nickelli  V.  Athentone,  10  Adol.  &  EILN.  S.  M4. 
9  Bees  tr.  WilliamB,  Tyrw.  &  Ur.  23. 
^Beeve  n.  Bird,  1  Cro.,  Meei.  &  Ros.  SI. 

*  Scbieffelin  v.  Carpenter,  15  Wend.  (N,  Y.)  400.  Wliere  the  asi^ee  of  « 
teim,  under  ■  rerfaal  agreement  la  take  the  term  and  pay  for  certain  rep^is, 
eoten  and  occupiea,  it  seems  he  may  defend  payment  for  the  repain,  that 
remaining  executory.    Bnttemere  v.  Uayea,  G  Meet.  &  WeU.  466. 

»  Taylw  V.  Chapman,  Peake,  Add.  Cai.  19 ;  Thornton  v.  Wilson,  i  Stark. 
'  R.  ST9 ;  Lammolt  v.  Gist,  2  Harr.  &  Gill,  (Md.)  488. 

*  MoUett  V.  Brayne,  2  Camp.  R.  108. 

^    7  Stone  V.  Whiting,  2  Stark.  K.  I3K ;  Doe  d.  Johiutone  «.  Huddjeatoae,  4 
Bun.  &  Cres.  922. 
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the  tenant  assigns  his  t«nn  by  writing  and  the  landlord  assents, 
though  verbally,  do  actual  entry  upon  the  land  by  the  asugnee 
a|ipears  to  be  necessary.^  It  is  not,  it  seems,  necessary  that 
the  possession  should  be  taken  by  a  new  tenaat ;  the  reaamp- 
tion  of  it  by  the  landlord  himself  is  held  to  be  sufficient.^ 
And  the  court  of  Common  Pleas  lately  held,  tliat  by  the  deliv- 
ery back  of  the  key  by  the  tenant  animo  sursian  reddendi  and 
the  acceptance  of  it  by  the  landlord,  there  was  a  change  of 
possession  such  as  worked  a  surrender  of  the  term.^  Though 
in  all  sndi  cases  the  previous  tenant  is.  a  necessary  party  to  the 
surrender,  yet  it  has  been  held  in  Pennsylvania,  and  as  it 
seems,  very  reasonably,  that  when  a  tenant  abandons  the  prem- 
ises an^  absconds,  it  amounts  to  a  surrender  as  against  him, 
though  he  in  words  deny  that  he  has  surrendered;  and  the 
landlord  may  enter.' 

§  ^6.  It  is  not  enough  that  there  be  an  actual  entry  by  the 
new  tenant,  but  it  must  be  with  the  landlord's  assent  and 
ac4»ptMice  oAiim  as  his  tenant.  Thus,  where  a  tenant  sold 
out  the  remainder  of  his  term  to  one  who  had  agreed  to  pur- 
chase the  reversion  from  the  landlord,  and  the  purchaser,  with- 
out the  landlord's  assent,  put  in  a  new  tenant  who  occupied 
two  years,  and  afterwards  the  agreement  for  the  purchase  of 
the  reversion  was  rescinded,  it  was  held  that  the  original  tenant 
was  liable  to  the  original  landlord  for  the  wht^e  rent  from  the 
time  be  quitted  the  premises  to  the  end  of  the  term,  the  land- 


I  Walker  r.  Richardaon,  !  Mws.  &  Well.  883.  So  ia  Mkhigan;  Logan  ■>. 
Anderaon,  3  Doug.  101.  But  if  there  be  a  covenant  hj  the  leasee  not  to  assign, 
a  parol  waiver  bj  the  lessor  sad  leraee'i  utigning  his  term  does  not  diacbarge 
him  fnvn  the  other  corenants  in  the  leaie,  bat  he  is  jtill  liable  for  breach  of 
them  committed  by  the  assignee.  Jackson  d.  Church  v.  Browuson,  T  Johns. 
(N.  r.)  227. 

3  Grimman  e.  Legge,  8  Bam.  k  Ores.  824;  Lamar  n.  McNamae,  10  Gill  ft 
Johns.  (Ud.)  IIG.  Bat  thia  isdonbted  inUorrison  t>.  Chadwick,  7  Uann.,  Gr. 
&  Sc.  266. 

3  Dodd  e.  Acklom,  6  Uaon.  &  Gr.  673.  This  case  has  been  nnoe  disenwod, 
bat  not  overruled,  in  Fumivall  •.  Grore,  8  C.  B.  (N.  S.)  496. 

*  McKioney  v.  Header,  7  Watts,  (Pa.)  133. 
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lord,  not  having  assented  to  the  change  of  tenancy,  and  there 
having  heen  no  surrender  in  writing.  The  court  said  it  did 
not  appear  that  the  second  tenant  was  ever  liable  to  the  pl^n- 
tiff  for  rent ;  and  Parke,  B.,  distinguished  the  case  from  Phipps 
V.  Sculthorpe,^  hecause  there  the  landlord  assented,  though 
verbally,  to  hold  the  new  comer  as  tenant.'  Of  course  the 
original  tenant,  as  well  as  his  landlord,  must  be  a  consenting 
party  to  the  substitution  of  the  new  tenant,  and  whether  id 
either  case  the  necessary  assent  has  been  given,  is  for  the  jury 
to  determine  upon  all  th^  circumstances  of  the  case.  Where  a 
lessor,  pending  the  term,  made  another  lease  to  a  third  party, 
and  it  becoming  a  question  whether  the  original  lessee  had  so 
assented  to  the  transaction  as  to  determine  his  interest  by 
operation  of  law,  his  lease  was  produced  from  the  lessor's  cus* 
tody  with  the  seals  torn  off,  and  it  was  proved  to  be  the  custom 
to  send  in  old  leases  to  the  lessor's  office  before  a  renewal  was 
made,  it  was  held  that  there  was  evidence,  particularly  that  of 
the  custom,  from  which  the  jury  might  infer  that  the  original 
lessee  had  assented  to  the  making  of  the  second  lease,  so  that 
his  tenancy  had  been  regularly  determined.'  So,  where  the 
rent  was  regularly  paid  by  a  third  person,  who  occupied  for  two 
years  after  the  original  tenant  disappeared,  the  court  refused  to 
set  aside  a  verdict  finding  that  the  landlord  had  accepted  the 
former  as  his  tenant.*'  Perhaps,  however,  the  mere  fact  of 
receiving^  payment  of  rent  from  a  new  occupant  should  not 
be  held  to  discharge  the  original  tenant,'  but  where  rent  is 
received  from  the  new  tenant  as  an  originate  and  not  a  sub- 
tenant, the  landlord,  it  is  held,  is  estopped  from  denying  a 
legal  surrender  of  the  first  lease." 

1  1  Biini.  &  Alil.  60. 
s  MaHhewa  r.  Sawell,  6  Taunt  370. 
3  Walker  t>.  Riuhardson,  2  Mees.  &  Wels.  683. 
*  Woodcock  V.  Nuih,  S  Bing.  170. 
»  Copeland  v.  WatU,  1  Stark.  R.  9S. 

<  Smith  V.  Kiier,  2  Barb.  (N.  Y.)  180;  BtSej  tr.  Delaplaine,  I    Sand. 
(N.  Y.)  5. 
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§  5^.  The  acta  of  landlord  or  tenant,  which  will  estop  him 
to  deny  a  surrender,  being,  as  we  have  sera,  such  acts  as  are 
plainly  irreconcilable  with  an  intention  to  continue  the  reladon 
of  landlord  and  tenant,  it  will  be  clear  that  a  landlord  may  do 
such  acts  as  are  necessary  and  reasonable  for  the  preservadon 
of  his  property  during  the  vacation  of  it  by  a  tenant,  without 
producing  such  a  consequence.  Thus  advertising  premises  to 
let  or  sell,  the  tenant  having  quitted,  does  not  estop  from  hold- 
ing him  for  the  rent  until  a  new  tenant  be  put  in.^  But,  on 
the  other  hand,  a  mere  protestation  jigaiust  a  surrender  will 
not  prevail  agunst  such  acts  as  must  be  held  to  work  one,  or 
the-  party  not  in  fault  he  hit  helpless  indefinitely;  where  a 
tenant  quits  the  preniises  and  absconds  with  his  family  and 
effects,  and  upon  the  landlord  resuming  possession,  the  former 
tenant  undertook  to  sustdn  an  action  against  him  from  his 
retreat,  it  was  held  that  be  had  surrendered  his  term'  by  aban- 
donment.' 


1  Redpath  v.  Boberto,  9  Eap.  R.  225.  It  iriU  be  obMired  thKt  in  Beere  v. 
Bird,  1  Cro.,  Mees.  h  Bos.  31,  lliere  was  an  actual  admission  of  a  new  taoant 
to  part  of  the  premises,  beaidaa  the  advertising  to  let  or  sell. 

>  McKionej  v.  Beader,  7  Watb,  (Fa.)  123. 
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CHAPTER  V. 

CONVEYANCES   BY   OPEBATION   OF  LAW,   ETC. 

§  58.  In  the  present  chapter,  which  closes  our  consideration 
of  the  first  three  sections  of  the  statute,  it  is  proposed  to  in- 
qnire  how  far,  if  at  all,  an  estate  in  land  may  he  still  created 
or  transferred  by  manual  or  symbolical  acts  of  the  parties, 
without  writing,  and  what  are  conveyances  by  act  and  opera- 
tion of  law;  using  the  term  conveyances  in  a  somewhat 
restricted  sense,  not  embracing  the  making,  surrender,  or 
assignment  of  leases,  as  that  branch  of  conveyances  has  been 
already  treated  of  under  the  sections  and  clauses  of  the  statute 
having  particular  reference  to  them. 

§  59.  The  general  principle  that  cancelling,  altering,  or 
redelivering  the  tide  deeds  of  corporeal  interests  in  lands 
does  not  operate  to  revest  the  land  in  the  grantor,  is  too 
familiar  to  require  the  citation  of  authorities.  Lord  Chief 
Justice  Eyre  declared  in  the  case  of  Bolton  v.  The  Bishop 
of  Carlisle,^  that  he  would  hold  the  law  to  be  the  same  with 
respect  to  incorporeal  hereditaments,  which  lie  in  grant  and 
were  conveyed  without  livery  ;  but  undoubtedly  the  weight  of 
opinioi^is  agunst  this  suggestion.'  For  things  which  are  said 
to  lie  in  grant  are  conveyed  by  means  of  the  grant ;  the  deed 
itself  ia  the  essential  instrumentality  of  transfer  ;  but  in  regard 
to  corporeal  estates,  livery  of  seisin  is  that  instrumentality, 
and  the  deed  is  only  the  written  evidence  of  it.  The  principle, 
as  above  expressed,  may  be  illustrated  by  the  cases  in  which  a 

1  Bolton  p.  The  Biihop  of  CsrIiBle,  3  B.  Black.  S69. 

«  GUbert,ETid.lll,ll2i  BuUer.N.F.  867;  BobertB  en  Fnndi,  3S1. 
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deed  of  laud  is  altered  in  Bome  material  respect  hj  the  grantee. 
In  these,  it  is  held  that,  as  to  him  or  those  taking  from  him, 
with  notice  of  the  alteration,  the  deed  is  avoided,  and  neither 
he  nor  they  can  avail  themselves  of  it  in  evidence,  nor  supply 
the  want  of  it  hy  parol  testimony.'  But,  though  such  altera- 
tion be  with  a  fraudulent  intent,  yet  if  there  be  a  counterpart 
of  the  original  deed  in  the  hands  of  the  grantor,  the  grantee 
may  sustain  himself  upon  it  and  use  it  to  prove  bis  title ;  ^  the 
alteration  having  no  effect  to  devest  the  title,  but  only  to  pre- 
vent the  party  making  it,  and  those  who  claim  under  him  with 
notice,  from  using  it  for  the  purposes  of  a  deed,  by  proving 
property  by  it  or  obtaining  redress  upon  its  covenants. 

§  60.  There  is,  however,  a  class  of  cases  in  which,  while 
the  general  principle,  as  above  stated,  is  carefully  recognized, 
the  courts  in  some  of  the  States  have  allowed  a  certtun  effect 
to  the  cancellation  of  titie  deeds  or  their  redelivery  to  the 
grantor,  which  appears  at  hrst  sight  to  be  in  contravention  of 
tiie  statute.  Thus,  where  a  deed  has  been  given  and  not  yet 
recorded,  and  the  grantee,  wishing  to  sell  the  estate,  delivers 
up  and  cancels  his  deed,  and  the  grantor  executes  a  new  deed 
to  the  purchaser,  the  title  of  the  latter  is  good.  Such  at  least 
is  the  doctrine  held  in  tnost  of  the  New  England  States,  and 
in  New  Jersey  and  Alabama ;  though  it  seems  not  to  be 
accepted  in  Connecticut,  New  York,  or  Kentucky.'  In  the 
first-named  States,  the  general  principle  is  laid  down,  that  the 
voluntary  surrender  or  cancellation  of  an  unrecorded  deed, 
with  intent  to  revest  tbe  estate  in  the  grantor,  operates  as  a 


1  Chesley  i>.  Frost,  1  N.  H.  Rep.  149 ;  Barrett  t>.  Thomdike,  I  Greenl. 
(Maine)  73 ;  Jackson  d.  Gould  v.  Gould,  7  Wend.  (N.  T.)  864. 

a  Lewis  p.  Pajn,  8  Cowen,  (N.  Y.)  71. 

3  Eolbroo'k  u.  TirreU,  S  Pick.  (Maaa.)  lOS  ;  Naaon  ■>.  Grant,  21  Maine, 
(8  Shep.)  160 ;  MuBsey  v.  Holt,  4  Foster,  (N.  H.)  248 ;  Farrar  e.  Farrar,  4 
N.  H.  Rep.  191 ;  Tomsoti  v.  Ward,  1  lb.  9 ;  Dodge  u.  Dodge,  33  N.  H.  487 ; 
Faulka  v.  Bamn,  1  Green,  Ch.  (N.  Y.)  260;  Mallory  v.  Stodder,  6  Ala.  R.  801 ; 
Gilbert  u.  Bulkley,  S  Conn.  R.  262  ;  Coe  u.  Turner,  lb.  86  ;  HolmeB  c.  Trout,  7 
Peten,  (S.  C.)  ITI ;  Raynor  v.  Wil«on,  6  HUl,  (N.  Y.)  469. 
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reconveyance  to  him ; '  but  such  a  transaction  is  good,  only 
when  fairly  conducted  and  when  the  rights  of  third  parties 
have  not  intervened.^  It  has  been  held  in  Massachusetts  that 
it  was  good  under  these  conditions,  though  the  first  grantee 
had  been  in  possession  for  thirteen  years;  but  this  was  an 
early  case  and  does  not  seem  reconcilable  with  the  great  nuin> 
ber  of  cases,  some  of  which  are  Massachusetts  cases,  holding 
that  when  real  estate  has  once  vested  by  transmutation  of  pos- 
sesion it  cannot  be  devested  by  cancelling  or  surrendering  the 
deed.' 

§  61.  The  principle  on  which  the  doctrine  of  the  cases 
referred  to  in  the  preceding  section  is  supported,  is  explained, 
and  shown  to  be  not  irreconcilable  with  the  statute,  by  Chief 
Justice  Shaw,  who  says,  in  delivering  the  judgment  of  the 
Supreme  Court  of  Massachusetts  in  a  comparadvely  late  case, 
"  Such  cancellation  does  not  operate  by  way  of  transfer,  nor 
strictly  speaking  by  way  of  release  working  upon  the  estate, 
but  rather  as  an  estoppel,  arising  from  the  voluntary  surrender 
of  the  legal  evidence  by  which  alone  the  claim  [of  the  first 
grantee]  could  be  supported.*  The  same  ground  is  taken,  and 
perhaps  more  precisely  stated,  by  the  Supreme  Court  of 
New  Hampshire,  who  say,  "  The  grantee  having  put  it  out  of 
bis  power  to  produce  the  deed,  the  law  will  not  allow  him  to 
introduce  secondary  evidence,  in  violation  of  hfs  undertaking, 
and  to  defeat  the  fair  intentions  of  the  parties."  ^  Again,  the 
cancellation  of  a  deed  unrecorded  and  before  possession  taken, 


1  Farrar  n.  Farrar,  Tomson  v.  Ward,  and  Mallofy  v.  Stodder,  juat  cited.  See, 
abo.  Trull  o.  Skinner,  17  Pick.  (Mass.)  213;  where  cancelling  a  deed  of  de- 
feasance bj  agreement  was  held  to  make  the  e«tat«  abHoIute  in  the  mortgagee. 
Also,  Sherburne  v.  Fuller,  9  Mass.  R.  1S3. 

a  Troll  i>.  Skinner,  just  dted,  and  &iarshall  v.  FJsk,  6  Mass.  B.  Si. 

>  Commoaweolth  v.  Dudlej,  10  Mass.  R.  40S.  See  a  note  to  this  case,  in 
wbicb  the  decision  is  etronglj'  criticized  and  many  autborides  collected. 

«  Trail  V.  Skinner,  17  Rck.  (Mass.)  218. 

s  Mnssey  o.  Holt,  i  Foster,  (N.  H.)  248.    Also,  Fame  o.  Farrar,  i  N.  H. 
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may  be  s^d  to  destroy  the  grantee's  inchoate  title,  leaving  the 
grantor  in  possession  of  hi»  former  title ;  ^  or  if  it  does  not 
have  that  effect,  it  at  least  places  it  in  the  power  of  the  grantor 
to  sell  or  incumber  the  land,  and  a  bond  fide  purchaser  or 
incumbrancer  without  notice  would  have  the  paramount  in- 
terest* In  any  view,  however,  we  may  safely  conclude  that 
to  allow  validity  to  such  transactions,  according  to  the  fair 
intentions  of  the  parties,  is  not  necessarily  an  infraction  of  the 
Statute  of  Frauds. 

§  6S.  There  is  one  mode  of  conveying  an  interest  in  lands 
without  writing,  which  is  firmly  established  in  the  EngUsh  law 
by  a  series  of  decisions  commencing  with  Russell  v.  Russell,'  , 
in  1733,  and  that  is  by  equitable  mortgage  arising  on  the 
deposit  of  title  deeds.  The  rule  in  such  cases  is  stated  to  be, 
that  when  a  debtor  deposits  his  title  deeds  with  a  creditor,  as 
security  for  an  antecedent  debt  or  upon  a  fresh  loan  of  money, 
it  is  a  valid  agreement  for  a  mortgage  between  the  parties,  and 
is  not  within  the  operation  of  the  Statute  of  Frauds.*  The 
primary  intention  must  be  to  execute  an  immediate  pledge,  and 
thereupon  an  engagement  is  implied  to  do  whatever  may  be 
necessary  to  render  the  pledge  avmlable.  Accordingly,  a 
deposit  of  the  titie  deeds  for  the  simple  purpose  of  having  a 
mortgage  drawn,  and  in  the  absence  of  any  indebtedness  on 
the  part  of  the  depositor,  would  not  raise  an  equitable  mort- 
gage ;  but  if  there  were  a  debt  then  or  previously  incurred, 
the  deposit  would  create  an  equitable  mortgage,  though  there 
should  not  be  a  word  spoken  between  the  parties  at  the  time.^ 
The  lien  thus  created  will  be  extended  to  cover  future  advances. 


1  Tomioa  n.  Ward,  1  N.  H.  9. 

3  Mallorj'  e.  Stodder,  6  Ala.  R  801.  ■ 

B  1  Bro.  Ch.  S69.     See  coses  referred  to  in  other  notei  to  tbit  aeclion. 

*  2  Story,  Eq.  Jur.  §  loao. 

»  Norri*  p.  Wilkinson,  1!  Vm.  Jr.  192 ;  Keys  p.  WiUiams,  S  Ta  &  Coll.  (Ex.) 
56;  Hockley  n.  Bantock,  1  Buss.  141  ;  Brizick  u. Manners,  9  Mod.  284;  Hooper, 
ex  parte,  1  Meriv.  7 ;  Fain  t>.  Smitb,  2  Uyl.  &  Keen,  417. 
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if  an  intention  to  do  so  is  made  out  by  evidence ;  ^  and,  though 
the  deposit  he  made  for  a  'particular  purpose,  it  seems  that 
that  purpose  may  he  enlarged  by  subsequent  agreement,  with- 
out involving  the  necessity  of  actual  redelivery.*  When, 
however,  the  parties  accompany  the  deposit  by  a  written  memo- 
randum to  explain  its  purpose,  parol  evidence  wilt  not  be  admit- 
ted to  show  any  other  intention.  Indeed,  in  the  absence  of  any 
written  memorandum  a  mere  deposit  vrill  never  create  an  equi- 
table mortgage  as  against  strangers,  except  when  it  can  be 
accounted  for  in  no  other  way,  or  the  holder  is  a  stranger  to 
the  tide  and  the  lands  ;  ^  and  the  delivery  of  such  a  memoran- 
•  dum  to  the  creditor  will  not  supply  the  place  of  the  actual 
deposit  of  the  title  deeds  with  him.*  The  deposit  may  be  with 
some  person  on  behalf  of  the  creditor,  and  over  whom  the 
depositor  has  no  control,  provided  the  purpose  of  the  deposit 
be  proved ;  a  deposit  with  the  mortgagor's  own  wife  has  been 
held  insufliident.^  It  is  settled,  also,  although  at  first  subject 
to  some  doubt,  that  all  the  title  deeds  must  be  deposited,  and 
not  a  part  only  for  the  whole.^ 

§  63.  A  deposit  made  under  these  circumstances  and  conform- 
ing to  these  rules,  creates  an  equitable  lien  which  is  preferred  to 
a  subsequent  purchaser  or  mortgagee  of  the  legal  estate  with 
notice.  The  whole  doctrine  has  been  strongly  condemned  by  the 
most  eminent  English  judges,  and  the  disposition  of  the  courts 
is  to  restrict  rather  than  enlarge  its  operation.  It  is  uot,  there- 
fore, ordinarily  applied  to  enforce  parol  agreements  to  make  a 
mortgage  or  to  make  a  deposit  of  title  deeds  for  that  purpose.^ 


1  Whitworth  f.  Gangain,  3  Hare,  416 ;  LangstoD,  ex  parte,  17  Tea.  Jr.  338. 
But  Me  Hooper,  ex  parte,  19  Tes.  Jr.  477. 

3  Kenringtoa,  ex  parte,  S  Ve».  &  Bea.  79. 

3  Coote  on  Mortgages,  317  ;  Bozod  v.  Williams,  3  To.  8c  Jerr.  150;  Allen  v. 
Knight,  11  Jnr.  527  ;  Hooper,  ex  parte,  supra. 

*  Comiog,  ex  parte,  9  Tes.  Jr.  IIG. 

s  Ibid. 

<  Coote  on  Mortgages,  p.  203. 

7  2  Stoiy,  Eq.  Jur.  §  lOSO;  4  Eent,  Com.  15t. 
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S  64,  The  doctrine  of  equitable  mortgages  arising  upon  the 
deposit  of  title  deeds  does  not  prevail  generally  in  this  country. 
It  has,  however,  been  adopted,  and  distinctly  acted  upon  in  the 
case  of  Rockwell  v.  Hobby,  in  New  York.  The  assistant 
Vice-Chancellor  there  says :  "  In  the  absence  of  all  other 
proof,  the  evidence  of  an  advance  of  money,  and  the  finding  of 
title  deeds  of  the  borrower  in  the  possesion  of  the  lender, 
is  held  to  establish  an  equitable  mortgage.  In  the  case  before 
me,  the  deed  went  into  the  possession  of  the  testator  for  some 
purpose.  None  is  specifically  proved,  but  there  is  an  advance 
of  money  proved,  an  advance  which  went .  to  discharge  a 
mortgage,  given,  in  truth,  for  a  part  of  the  purchase-money 
of  the  land  described  in  that  deed.  The  only  inference  is  that 
the  deed  was  deposited  as  security  for  the  advance."  ^  In 
SoDth  Carolina,  the  doctrine  also  appears  to  be  admitted  as 
prevwling;  though  apparently  in  Kentucky,  and  clearly  in 
Pennsylvania  and  Mississippi,  it  is  rejected.'  Some  of  the 
courts  of  this  country  have,  however,  held  that  an  engagement 
.in  writing  to  ^ve  a  mortgage,  or  a  mortgage  defectively  ez- 
eAited,  or  any  imperfect  attempt  to  create  a  mortgage,  or  to 
appropriate  specific  property  to  the  discharge  of  a  particular 
debt,  will  create  a  mortgage  in  equity,  or  a  specific  Hen,  which 
will  have  precedence  of  subsequent  judgment  creditors." 

§  65.  Upon  the  question  whether  a  mortgage  of  land  is  a 
conveyance  within  the  Statute  of  Frauds,  so  as  to  be  not 


1  BockneU  i.  Hobbj,  2  Sand.  Ch.  9. 

a  Welsh  V.  Usher,  2  Hill,  Ch.  (S.  C.)  188;  T^Uiams  v.  Sttitton,  10  Sm.  & 
Manh.  (Miss.).  418;  G«thard  t.  Flynn,  25  (Miss.)  G8;  Vuimeter  t>.  McFsddin, 
8  B.  Men.  (Ky.)  495;  Bowers  o.  Oj'ster,  3  Penn.  K  239 ;  Shiti  n.  Diffenbach, 
3  Ban-,  (Fa.)  23S;  Rickett  n.  Madeira,  1  Bawle,  325-327.  See,  also,  WiUiams 
V.  Hill,  is'  Hon.  (U.  S.)  250.  In  Vermont,  the  queition  has  been  lately  judi- 
cially treated  as  an  open  one;  but  the  decisJOD  ireoC  oo  other  gniuuds.  Bick- 
nell  V.  Blcknell,  31  Venn.  R.  498. 

3  Howe's  case,  1  Paige,  (S.  Y.)  125;  Bank  of  Maakingum  n.  Carpenter,  T 
OhioB.  21;  Lake  t>.  Doud,  10  lb.  415;  Doe  d.  Burgesa  v.  The  Bank  of  Clere- 
land,  S  McLean,  (C.  C.)  140 ;  Bead  t>.  Gaillard,  2  Desaiu.  (S.  C.)  552. 
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assigBable  without  writing,  very  eminent  authorities  are  di- 
vided. Id  the  case  of  Martin  d.  Weston  v.  Mowlin,  decided 
as  early  as  1760,  the  question  before  the  court  se^ms  to  have 
been,  whether,  uuder  a  general  bequest  of  a  testator's  personal 
property,  including  his  debts,  his  interest  as  mortgagee  of  land 
would  pass.  Lord  Mansfield  said :  "  A  mortgage  is  a  charge 
upon  the  land,  and  whatever  would  give  the  money  will  carry 
the  estate  in  the  land  along  with  it  to  every  purpose.  The 
estate  in  the  land  is  the  same  thing  as  the  money  due  upon  it. 
It  will  be  liable  to  debts ;  it  will  go  to  executors ;  it  will  pass 
by  a  will  not  made  and  executed  with  the  solemnities  required 
by  the  Statute  of  Frauds.  The  assignment  of  the  debt,  or 
forgiving  it,  will  draw  the  land  after  it  as  a  consequenca  Nay, 
it  would  do  it  though  the  debt  were  forgiven  only  by  parol,  for 
the  right  to  the  land  would  follow  notwithstanding  the'  Statute 
of  Frauds."^.  The  view  here  taken  by  Lord  Mansfield  is 
adopted  by  Powell  in  the  Treatise  on  Mortgages,  but  vigor> 
ously  opposed  by  Mr.  Roberts  in  his  work  upon  the  construo- 
tion  of  the  statute.^  Considering  a  mortgage  according  to  its 
strict  legal  effect,  we  should  say  with  the  latter  author  that 
"  it  should  seem  extraordinary  indeed  that,  with  respect  to  that 
part  of  the  complex  transaction  called  a  mortgage  which  con- 
sists in  the  conveyance  of  the  land  itself,  the  Statute  of  Frauds 
should  be  restrwned  from  applying  to  it."  The  doctrine  in 
Martin  p.  Mowlin,  however,  is  that  of  Courts  of  Equity  both 
in  this  country  and  in  England,'  and  the  tendency  of  the 
courts  of  law  has  been  constantly  towards  conformity  with  the 
equitable  and,,we  may  say,  the  reasonable  and  practical  con- 
struction of  a  mortgage.     In  the  different  States  of  the  Union, 


1  Mutiii  d.  Wetfon  o.  Mowlin,  Bnir.  969. 

■  Powell  OD  MoiJgageB,  137;  Koberts  od  Frauds,  272. 

3  ThMmborongli  o.  Baker,  Caa.  in  Ch.  1,  288 ;  Matthews  v.  Wallwyn,  i  Vea. 
Jr.  IIS;  Bichai^  f.  Sjm,  Barnard,  Ch.  90,  pec  Loid  Haidwicke;  Green  t>. 
Hart,  1  Johns.  (N.  T.)  SgO ;  Aymar  e.  Bill,  B  Johns.  Ch.  (N.  Y.)  5  70 ;  3  Story, 
Eq.  Jar.  j^  1013-1018 ;  i  Kent,  Com.  160. 
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Opposite  views  upon  thia  question  are  strongly  asserted,  although 
upon  the  whole  the  preponderance  of  judicial  opinion  may  be 
fairly  said  to  be,  that  a  mortgagee's  interest  will  pass,  at  law 
as  well  as  in  equity,  with  the  debt  to  which  it  is  collateral,  and 
consequently  without  the  formalities  imposed  by  the  statute 
upon  the  alienation  of  lands.^  This  doctrine  is  not  opposed 
by  the  circumstance  that,  in  many  of  the  States,  provision  is 


>  1  Powell  on  MoTtg&geB,  167 ;  Bex  v.  St  Micbael's,  Doug.  630 ;  £«ton  v. 
Jaqaea,  1  U.  Black.  117,  note;  Cbinney  k.  Blaukburne,  Doug.  114;  Sylvester 
e.  Jarman,  10  Price,  (Ex.)  38;  4  Kent,  Com.  160.  The  doctrine  in  Martin 
V.  Mowlin,  has  been  affirmed  in  New  York,  both  at  law  and  in  equity.  Green 
V.  Hart,  1  Johns.  S80  ;  Jackson  v.  Willard,  4  Johns.  41 ;  Runyan  v.  MeneTean, 
11  Johns.  6S4;  Wilson  v.  Troup,  2  Cowen,  195;  Johnson  v.  Hart,  3  Johns.  Cas. 
322;  Ay  mar  u.  Bill,  S  Johns.  Ch.  S70,  S7I,  672;  Jackson  d.  Curtis  v.  Bronson, 
19  Johns.  325;  Gillett  u.  Campbell,  1  Denio,  G20.  And  in  the  New  York 
Court  of  Appeals,  Malina  v.  Brown,  i  Comst.  403,  it  was  said  that  such  being 
^e  law  of  that  State,  it  was  doubtful  if  a  parol  agreement  to  discharge  the 
mortgage  without  {Ayment  of  the  debt  would  not  be  good.  It  is  adopted,  also, 
in  Neio  Hampahire,  Soutberin  v,  Mendum,  5  N.  H.  420,  432  ;  BJgney  v.  Love- 
joy,  13  N.  H.  247;  Bell  u.  Morse,  6  N.  H.  205;  Ellison  v.  Daniels,  11  N.  H. 
274;  Parish  17.  Gilmanton,Ib.298;  Whittemorer.  Gibbs, 4 Foster, 484  ;  Pagev. 
Pierce,  S  Foster,  317.  In  ContiecticiH,  Crosby  r.BronwHi,  2  Day,  42S;  Dudley 
V.  Caldwell,  19  ConV  218  ;  Clark  v.  Beach,  6  Conn.  142-159  ;  Huntington  v. 
Smith,  4  Conn.  235  ;  Barkhaojetead  v.  Fannington,  2  Conn.  600.  Id  VermonI, 
Pratt  p.  B^nk  of  Bennington,  10  Vemi.  203  ;  Keyes  v.  Wood,  21  Verm.  331  ; 
Bolding  t>.  Manly,  21  Verm.  B50.  In  JUinoU,  McConnell  v.  Hodson,  2  Gilm. 
640.  In  Kentucky,  Burdett  v.  Clay,  8  B.  Mon.  287 ;  Waller  v.  Tate,  1  B.  Mon. 
029.  In  M'atksippi,  Dick  n.  &hury,  9  Smedes  &  U.  448  ;  Lewis  v.  Starke,  10 
lb.  120;  Henderson  d.  Herrod,  lb.  631.  In  Tennenee,  Ewing  d.  Arthnr,  1 
Humph. 637.  In  ^lolama, He Vayn.Bloodgood,  9  Port.  547.  But  it  is  rejected 
in  Maisachiuells,  Warden  v.  Adams,  IS  Mass.  236  ;  Hatch  v.  Dwight,  17  Mass. 
289 ;  and  see  Judge  Trowbridge's  tract  upon  mortgages  contained  ia  8  Mass. 
Ofi7,  etteq.;  and  Faiaons  v.  Welles,  17  Mass.  419,  in  which  places  the  doctrine 
in  Martin  v.  Mowlin  is  strictly  examined.  But  mere  delivery  of  a  note  and 
mortgage  accompanied  with  a  power  of  attorney  to  authorize  enforcing  payment, 
confers  an  equitable  interest  which  cannot  be  defeated  by  a  previous  fraudulent 
assignment  Ciitler  r.  Haven,  8  Pick.  (Mass.)  490.  It  is  rejected,  also,  in  Maine, 
see  Voee  tr.  Handy,  2  Greent.  322,  per  Mellen,  C.  J.  ;  Smith  ■>.  Kelly,  27  Maine, 
237.  And  apparendy  in  JVeio  Jeriey,  McDennot  o.  Butler,fi  Halst.  158;  and 
in  Maryland,  Evans  v.  Merriken,  8  Gill  &  Johns.  39,  In  those  States  where 
paying  the  debt  does  not  discharge  the  mortgage,  of  course  a- parol  agreement 
to  make  no  claim  under  a  mortgage,  though  thedebt  remain,  cannot  be  enforced. 
Parker  i>.  Baker,  2  Met  (Moss.)  423  ;  Hunt  ir.  Maynard,  8  PicL  (Mass.)  489. 
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made  for  the  discharge  of  mortgages  after  payment,  by  the 
entry  of  satisfaction  in  the  margin  of  the  registry ;  for  this 
may  mean  only  to  provide  a  remedy  for  damages  sustained  by 
the  refusal  of  the  mortgagee  to  put  an  acknowledgment  of 
such  payment  on  record.* 

§  66.  It  has  been  suggested  that  the  equitable  doctrine  we 
have  been  considering  might  be  better  reconciled  with  the  stat- 
ute, by  regarding  the  mortgagee's  interest  as  passing  (upon 
ihe  assignment  of  the  debt)  by  way  of  a  trust,  which  trust,  as 
it  arises  by  operation  of  kw,  would  be  saved  from  the  se(;tioa 
of  the  statute  which  is  directed  agwnst  verbal  evidence  of 
trusts  in  land.  But  besides  the  difficulty  of  bringing  such  a 
case  fairly  within  the  terms  of  that  section,  it  seems  unneces- 
sary to  go  beyond  the  plain  rale  derived  from  the  nature  of 
the  contract  of  mortgage  as  interpreted  to  be,  on  the  one  hand 
a  conditional  sate  of  the  land,  or  on  the  other  a  mere  security 
for  the  debt.'  It  appears,  however,  that  a  mortgage  could 
never  pass  by  mere  parol  gift,  for  want  of  the  possibility  of 
actual  delivery  of  either  the  debt  or  the  security.* 

§  67>  The  most  common  of  those  cases  in  which  the  verbal 
agreements  of  the  parties,  attended  by  certun  acts  m  pais, 
are  sometimes  said  to  transfer  the  title  to  land,  are  verbal  par- 
titions and  verbal  exchanges,  each  followed  by  possession 
accordingly.  Verbal  licenses  to  be  exercised  upon  land,  which 
might,  in  one  view,  belong  to  this  division  of  the  subject,  have 
already  been  discussed  under  the  head  of  leases. 

S  68.  At  common  law,  partitions  might  be  made  between 
joint  tenants  by  deed  only,  between  tenants  in  common  by 
livery  only  without  deed,  and  between  coparceners  verbally 
without  deed  or  livery.  Since  the  Statute  of  Frauds,  it  is 
settled  in  England  that  tenants  in  common  and  coparceners 


t  Grays- JeDks,3Mau.(C.  C.)620;  4  Kent,  Com.  pp.  199-196,  4th  ed. 
3  2  Greenl.  Cruise,  91. 
3  Roberts  on  Frauds,  277. 
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can  only  make  partition  hy  nriung,  as  provided  in  the  statute; 
white  the  necessity  for  a  deed  between  joint  tenants  remains  as 
at  common  law.'  In  several  of  the  United  States,  however, 
partitions  between  tenants  in  common,  followed  by  occupation 
in  severalty,  have  been  held  valid  without  writing,  even  at  law. 
Such  is  the  settled  doctrine  in  New  York,  as  shown  in  a  long 
series  of  cases  commencing  with  Jackson  v,  Bradt,  in  1804.' 
In  this  case,  tenants  in  common  had  made  partition  and  had 
occupied  in  severalty  for  fifty  years ;  but  there  was  never  any 
writing  between  them,  except  a  coveiuuit,  (though  in  the  report 
it  is  designated  as  a  deed  of  partition,)  made  after  the  division, 
by  which  they  agreed  with  each  other,  for  themselves,  their 
heirs  and  assigns,  that  the  division  so  made  and  done  should 
thenceforth  and  forever  stand  and  remain.  On  the  trial  it  was 
objected  that  this  deed  was  a  mere  covenant,  and  did  not  con- 
tain the  necessary  granting  words  to  sever  the  estate.  '  Kent, 
J.,  said  upon  this  part  of  the  case :  "  The  division  and  the 
deed  between  the  proprietors,  by  which  they  consented  to 
abide  by  it,  and  the  separate  possessions  taken  in  pursuance  of 
that  division,  were  sufficient  to  sever  the  tenancy  in  common, 
which  consisted  in  nothing  but  a  unity  of  possession."  The 
deed  being  inoperative  as  such,  it  would  seem  to  be  the  effect 
of  this  decision,  that  the  division  and  the  separate  possession 
were  sufficient  to  effect  a  valid  partition.  Such  at  any  rate  is 
the  construction  put  upon  the  case  of  Jackson  v.  Bradt,  in  the 
subsequent  New  York  cases  upon  this  subject." 

§  69-  A  similar  doctrine  has  been  held  in  the  Garolinaa  and 


1  Itoberta  on  Frauck,  285 ;  2  Black.  Com.  823 ;  Allnatt  on  Partitions,  130; 
Jolinson  i:  Wilson,  Willis,  218 ;  Ireland  v.  Rittle,  1  Atk.  641 ;  Whaley  v.  Daw- 
soD,  2Sch.  &Lef.  367. 

B  Jackson  V.  Bradt,  2  CEunes,  (N.  Y.)  169.  See,  abo,  Jacksoo  v.  Harder,  i 
Johns.  (N.  Y.)  21 2 ;  Jackson  v.  Vosbrugh,  9  lb.  270 ;  CorbtD  o.  Jackson,  H 
Wend.  (N.  Y.)  619 ;  Ejerrs  o.  Wheeler,  25  lb.  434. 

3  See  preteding  note.  It  ii  to  be  observed,  however,  that  the  emineDt  judge 
irho  decided  Jackeon  v.  Bradt  does  not  appear  to  have  asserted  the  doctrine 
anjirhere  in  the  Commentaries  on  American  Law. 
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Id  Mississippi.  Id  an  early  case  in  North  Carolina  the  Court 
aaiA :  "  The  only  privity  by  which  tenants  in  common  are  uni- 
ted is  that  of  possession  ;  and  this  proceeds  from  the  impossi- 
bility of  each  tenant  ascert^ning  which  is  his  own  part ;  when 
the  respective  severalties  can  be  ascertained,  the  tenancy  is  dis- 
solved. A  deed  is  not  necessary  to  malce  a  partition  between 
them,  for  it  may  be  done  by  parol  if  done  upos  the  land ;  this 
amounts  to  a  livery  in  law,  and  is,  in  its  nature,  as  well  calcu- 
lated to  give  notoriety  to  the  transaction  as  if  the  parties  had 
entered  into  a  deed."  *  More  recently,  however,  it  has  been 
questioned  in  that  State  whether  a  parol  partition  with  livery  - 
was  effectual ;  so  the  point  cannot  be  considered  as  beiug 
settled.' 

§  70-  In  no  case,  however,  has  a  verbal  partition  been  held 
sufficient  for  any  other  purpose  than  to  ascertain  the  limits 
of  the  respective  possessions ;  and,  in  a  case  in  New  York, 
where  the  plaintiff  in  ejectment  undertook  to  base  his  title 
Qpon  a  verbal  partition,  though  there  had  been  a  separate 
holding  for  twenty-five  years  under  it,  the  court  held  that  a 
verbal  partition  could  in  no  case  operate  to  pass  a  title.' 

S  71-  The  decided  weight  of  authority  in  the  United  States 
seems  to  favor  the  English  view  of  this  question,  and  to  be 
opposed  to  atlotving  a  verbal  partition  to  be  effectual  even  to 
sever  the  possessions  of  tenants  in  common.*  In  New  Jersey, 
particularly,  the  subject  has  received  a  very  full  and  able  exam- 
ination, and  the  reasoning  of  the  court  is  in  the  highest  degree 


1  TValker  p.  Bernurd,  1  Cam.  &  Norw.  (N.  C.)  8! ;  Hsughabangh  v.  Honald, 
1  CoD«L  R.  (S.  C.)  90 ;  Wildey  n.  Bonney,  91  Mm.  R.  644 ;  Natchez  v.  Van- 
dervelde,  lb.  706. 

1  Den  d.  Anden  v.  Anden,  2  DeT.  (N.  C.)  S39. 

)  Jockioii  V.  Toebrngh,  9  Johns.  (N.  Y.)  270. 

*  Porter  V.  Perkini,  5  Mats.  R.  283 ;  Porter  v.  Hill,  9  lb.  34 ;  Dfln  d.  Wood- 
bnll  n.  Longstre^  S  Han.  (N.  J.)  405  ;  Doe  d.  Richman  v.  Baldwin,  1  N.  J.  ' 
t95;  Staart f. Baker,  IT  Texas,  417;  Goodhue  v.  Barnwell,  Rice,  Eq.  (S.  C.) 
198;  Dancan  v.  Sylvester,  16  Maine,  (4  Shep.)   3S8,  in  which  last  case  each 
tenant  had  conTeyed  the  propertj^  asngned  to  him. 
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satisfactory.  Hornblower,  C.  J.,  in  delivenDg  the  judgment 
of  the  Supreme  Court  of  that  State  against  the  validity  of 
such  a  partition,  said :  "  If  the  partition  was  valid  in  law, 
when  did  it  become  so  ^  As  soon  as  it  was  verbally  agreed 
to,  or  not  until  they  severally  took  possession  ?  What,  then, 
shall  amount  to  such  a  possession  as  to  bind  the  parties  t 
How  long  must  it  continue?  If  for  any  period  less  than 
twenty  years,  why  not  ten  or  five  years,  or  a  month,  or  a  day  ? 
Again,  suppose  two  out  of  three,  or  nine  out  of  ten,  cotenants 
enter  upon  their  respective  shares,  take  possession  and  make 
improvements  in  pursuance  of  a  parol  partition ;  or  suppose 
the  lands  are  not  of  such  a  character  as  to  be  susceptible  of 
actual  occupation  or  enclosure ;  what  is  to  be  done  in  such 
cases  ?  "  "  It  is  a  mistake,  in  my  opinion,  to  suppose  that  ten* 
ants  in  common  have  not  such  a  community  of  estate  as 
requires  under  the  statute  a  deed  or  writing  to  put  an  end  to. 
It  is  true  they  have  only  a  privity  of  possession,  but  that 
privity  gives  each  tenant  in  common  a  freehold  in  every  part 
of  the  undivided  tract,  a  right  of  possession  in  every  square 
foot  of  it.  Such  a  right  is  an  interest  in  land  that  cannot  be 
transferred,  by  the  very  terms  of  the  statute,  but  by  writing."  * 
§  7®-  It  is  worthy  of  remark,  that  in  all  the  English  cases 
which  have  been  referred  to,  the  separate  possession  had 
existed  for  more  than  twenty  years  after  the  verbal  partition 
had  been  made ;  nor  does  the  question  of  the  effect  at  law  of 
such  possession,  continued  for  a  less  time,  appear  to  have  arisen. 
In  the  case  of  Den  d.  Woodhull  v.  Longstreet,  just  quoted, 
where  it  had  been  continued  five  or  six  years  only,  and  it  was 
decided  that  it  bad  no  effect  to  sever  the  possession,  C.  J. 
Hornblower,  speaking  of  the  leading  New  York  case,  Jackson 
V.  Bradt,  says :  "  If  the  court  intended  to  say  that  a  parol 
partition,  followed  by  twenty  years  possession  in  conformity 


I  Den  d.  WoodlinU  v.  LongBtreet,  8  Hair.  (N.  J.)  405. 


.dbyCoOglc 


CH.  v.]   CONVEYANCES  BY  OPERATION  OF  LAW,  ETC,     7* 

with  it,  will  be  sufficient,  I  shall  not  differ  with  them."  And 
there  seems  to  be  no  reason  why  the  presumption  of  a  valid 
grant  after  the  lapse  of  twenty  years  should  not  prevail  iii 
such  cases,  as  in  others  of  adverse  possession  for  that  length 
of  time.'  But  it  is  held  that  where  a  parol  partition  has  been 
made  between  tenants  in  common,  and  possession  held  in  sev- 
eralty according  to  it  for  a  considerable  period,  though  for 
less  than  twenty  years,  upon  a  suit  in  equity  afterwards  brought 
to  compel  a  partition,  the  division  thus  made  and  acted  on  by 
the  parties  will  be  considered  fair  and  equal.^ 

§  73.  It  may  be  remarked  that,  in  regard  to  partitions  be- 
tween joint  tenants,  as  the  reasoning  adopted  in  cases  of  ten- 
ants in  common,  namely,  that  the  only  privity  by  whicli  they 
are  united  is  privity  of  p^session,  and  that  their  several  pos- 
sessions may  be  well  ascert^ned  without  writing,  is  inapplica- 
ble, the  law  remains  the  same  as  before  the  statute,  and  such 
a  partition,  to  be  valid,  must  be  by  deed.* 

§  7'^-  Id  courts  of  equity  verbal  partitions  are  often  treated 
as  contracts,  which,  when  followed  by  possession,  will  be  spe- 
cifically enforced  in  like  manner  as  other  contracts  for  land, 
upOD  the  equitable  ground  of  part-performance.  Such  cases 
seem  to  belong  entirely,  therefore,  to  a  subsequent  part  of  this 
.  treatise  where  the  principles  upon  which  courts  of  equity  pro- 
ceed in  cases  of  part-performance  of  contracts  affected  by  the 


1  MaTcjr  V.  Marcf ,  6  Met.  (Mass.)  360 ;  DeJI  v.  Brown,  5  Cash.  (Mass.)  291 ; 
Duncan  v.  Sylvester,  16  Maine,  (4  Shep.)  8S8. 

»  Pringle  V.  Sturgeon,  Litt  (Ky.)  112.  Whatever  latitude  maj-  be  fillowed 
in  effecting  a  partition  between  tenants  In  commnn,  a  mere  sale  or  contract  of 
lale  bj  one  of  them  to  the  other  of  part  or  the  whole  of  his  property,  must  be 
in  writing ;  for  the  Statute  of  Frauds  applies  to  any  contract  for  s  transfer  of 
an  interest  in  land,  between  whatsoever  descriptions  of  parties  it  is  made.  Gal- 
breath  D.  Galhreath,  5  Watts,  (Pa.)  1*6. 

*  4  Greenl.  Cr.  77  ;  Roberts  on  Frauds,  283-285  ;  Porter  o.  Hill^  9  Mass.  E. 
39.  And  see,  as  to  partition  by  tenants  in  mortgage,  Perkins  o.  Pitts,  11  Masa. 
B.  125.  In  Haughabaugh  v.  Honald,  ]  Coast  R.  (S.  C.)  90,  it  was  stud  that  a 
joint  tenancy  might  he  severed  like  a  tenancy  in  txatmoa,  but  the  case  was  de- 
dded  upop  other  points. 
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Statute  of  Frauds,  are  to  be  considered.  It  may  be  meo- 
tioned  tbat  this  appears  to  be  the  proper  view  in  which  to  re- 
gard the  numerous  Peonsylvania  decisions  on  this  subject ; 
the  custom  of  the  law  courts  of  that  State  being  to  administer 
equity  through  the  forms  of  law.^ 

§  7-5.  Where  the  proprietors  of  adjoining  lands  agree  upon 
a  line  for  the  settlement  of  a  disputed  boundary  between  them, 
and  take  possession  accordingly,  such  agreement,  though  ver- 
bal only,  is  binding  on  ttie  parties  and  those  claiming  under 
them.'  It  does  not  have  the  operation  of  a  conveyance  to  pass 
the  title  to  land  from  one  party  to  the  other,  but,  recognizing 
and  confirming  the  dtle  of  both  parties  to  the  lands  of  which 
they  are  respectively  the  owners,  it  merely  ascertains  and  fixes 
the  true  line  of  demarcation  betweA  them,  and  has  no  more 
bearing  upon  the  abstract  question  of  title  than  the  testimony 
of  a  witness  sbo%ving  the  practical  location  of  a  deed,  accord- 
ing to  its  courses  and  distances.'  When  the  parties  have  thus 
fixed  upon  a  line,  and  have  adopted  and  completed  it  by  taking 
possession,  they  are  not  permitted  af^ierwards  to  call  its  accu- 
racy in  question ;  their  solemn  act  in  pais,  upon  principles 
of  public  policy  and  for  the  repose  and  security  of  others, 
concluding  them.*  Where,  however,  the  line  is  already  well 
knonn   and  established,  where  it  has  been  recognized  and 


1  Ebert  a.  Wood,  1  Binn.  (Pa.)  21 6 ;  Galbreath  v.  Galbnath,  B  Watts,  (Pa.j 
146  ;  Calhoun  v.  Hays,  8  WatU  &  Serg.  (Pa.)  127  ;  Sliodes  v.  Frick,  6  Watts, 
(Fa.)  S15;  Rhine  v.  Robinson,  27  Pen n.  State  K.  SO.  See,  abo,  Weed  n.  Terry, 
2  Dong.  (Mich.)  344;  Cummings  v.  Nut,  Wright,  (Ohio,)  713;  Goodhue  v. 
Barnwell,  Rice,  Eq.  (S.  C.)  198;  Young  n.  Frost,  1  Marjland  R.  377;  Sweenj 
V.  Miller,  34  Maine,  S8S. 

3  Jack«on  d.  Nellis  v.  DTeling,  2  C^nes,  (N.  Y.)  19S ;  Houston  v.  Mattlieira, 
1  Yerg.  (Teon.)  lie  ;  Davis  o.  Townsend,  10  Barb.  (N.  Y.)  333;  Boyd  v. 
Graveg,  i  Wheat.  (S.  C.)  513  ;  Lindsay  v.  Springer,  4  Ilarr,  (Del.)  S47 ;  Blair 
V.  Smitb,  I  Benn.  (Mo.)  273  ;  Fuller  n.  County  Commiauonere  of  Slymoutb,  IS 
Fick.  (Mass.)  Bl. 

3  Davia  u.  Townveod,  $upra. 

*  Boyd  V.  GraTes,  tupra;  Kip  v.  Norton,  12  Wend.  (N.  Y.)  12T;  Tar- 
borough  V.  Abernatby,  Meige,  (l^ean.)  41S. 
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acquiesced  in  by  the  a^oining  owners,  and  more  especially 
vhere  it  is  indicated  and  marked  out  by  fences  or  other  per- 
manent monuments,  to  which  they  have  claimed  and  occupied 
for  a  safficient  length  of  time  to  bar  an  entry,  in  such  case  the 
verbal  agreement  is  invalid ;  for,*  if  it  operate  at  all,  it  mani- 
festly must  operate  to  grant,  assign,  or  surrender  to  one  or 
each  of  the  contracting  parties  an  interest  or  estate  in  land,  to 
which,  at  the  time  of  making  the  agreement,  he  had  no  .title 
or  claim  whatever.'  And  it  seems  to  have  been  held  in  Ten- 
nessee, that  if  money  be  paid  by  either  party  upon  the  parol 
settlement  of  the  boundary  line,  even  where  4t  had  previously 
been  in  dispute,  the  settlement  will  be  invalid.^ 

§  76.  By  the  common  law  a  parol  exchange  of  lands  situate 
in  the  same  county  was  good,  provided  each  party  went  into 
possession  of  the  lands  acquired  by  such  exchauge.  This  was 
one  of  the  ancient  common  law  methods  of  transferring  real 
estate,  adopted  at  a  time  when  writing  was  practised  or  under- 
stood but  by  few  individuals,  and  is  embraced  in  the  general 
reform  eflFected  by  the  Statute  of  Frauds.  It  is  undoubtedly 
the  settled  law  of  this  country,  as  of  England,  that  a  convey- 
ance of  lands  by  verba)  exchange  or  barter,  merely,  is  invalid 
by  reason  of  that  statute."  But  in  regard  to  this  method  of 
transfer,  as  in  regard  to  verbal  partitions,  it  must  be  remem- 
bered that  after  the  agreement  of  the  parties  is  executed  by 
possession  and  occupation  accordingly,  courts  of  equity  will 
generally  bold  it  binding  upon  conscientious  grounds,  and  to 
prevent  fraud. 


1  DimB  V.  TowDsend,  lupra;  NichoU  d.  hytio,  i  Terg.  (Tqdd.)  iM  ;  Maj 
«.Baikia,  12  Smedu  8c  U.  (Miss.)  12B  ;  Gilchrist  i>.  McGe«,  9  Teig.  (Tenn.) 
US;  Xen?  r.  Chandler,  16  S.  Y.  8H. 

>  Carrowajr  v.  Aaderaon,  1  Hnmph.  (TenD.)  SI. 

3  Boberta  on  Frauds,  285 ;  Pembroke  p.  Thorpe,  cited  in  8  SwaiuL  437  ; 
IJDdaley  v.  Coates,  1  Hamm.  (Ohio,)  243 ;  Newell  t>.  Newell,  IS  Yerm.  B.  34 ; 
OaA  V.  Grabam,  fl  Wbeat  (8.  C.)  STT;  Lane  n.  Sbackford,  i  N.  H.  Rep.  130 ; 
Hafdwell  D.  Carroll,  3  Harr.  &  Johns.  (Md.)  861.  See,  however,  in  FenoBj-l- 
Tuia,  Beynoldt  ■>.  Hewett,  87  Peon.  Stikte  B.  t7S. 
7 
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§  77-  1^  force  of  the  exceptioD  in  the  third  section  of  the 
statute  in  favor  of  assignmeDts,  and  surrenders  which  result 
by  operation  of  law,  has  been  considered  heretofore.  A  fe^ 
matters  belonging  to  the  general  head  of  trrasfers  hj  operatioa 
of  law  remain  to  be  examin^,  before  we  conclude  this  chap- 
ter. In  Simonda  v.  CatUu,  Kent,  J.,  said  that  the  words,  '*  act 
and  operation  of  law,"  were  strictly  technical  and  referred  to 
certain  definite  estates  such  as  those  by  the  curtesy  and  dower, 
or  those  created  by  remitter ;  and  to  these  may  be  added,  by 
way  of  illustration,  transfers  by  bankruptcy  or  succession.^ 
Where  a  statutetprovided  that  the  public  might  acquire  •  an 
easement  in  land  by  the  consent  of  the  owner  without  writiog, 
it  was  said  by  the  Supreme  Court  of  New  York  that  this  was 
a  case  of  a  transfer  by  act  ftnd  operation  of  law.'  But  it 
would  seem  that  it  is  more  properly  a  legislative  dispensation 
with  the  formalities  by  which  the  grantor's  consent  should  be 
made  evident.  His  consent,  his  individual  act,  still  remains 
necessary,  and  is  the  operative  means  'of  making  the  trans* 
fer.  The  transfers  which  are  excepted  are  those  which  take 
place  by  act  and  operation  of  law  merely^  Thus  an  assign- 
ment of  a  widow's  dower  ia  good  without  deed  or  writing, 
for  it  is*  not  a  conveyance  to  the  widow.  She  holds  her  es- 
tiue  by  appointment  of  law,  and  only  wants  to  have  that  part 
which  she  is  to  enjoy  set  out  and  distinguished  from  the  rest, 
and  this  may  be  done  by  setting  it  out  by  metes  and  bounds, 
as  well  as  by  deed.^ 

§  78.  In  the  case  of  Boring's  Lessee  v.  Lemmoo,  the 
Maryland  Court  of  Appeals  decided  that  a  deed  from  a  sheriff 


1  Simonds  v.  Catlin,  2  Cainos,  (N.  T.)  61 ;  Brilea  e.  Pace,  IS  Ired.  (H.  C.) 
379.    See,  &lwi,  Davii  v.  Tingle,  g  B.  Moo.  (Ky.)  B39. 

»  Hoyea  p.  Chapin.  S  Wend.  (N.  T.)  461. 

3  Conant  v.  Little,  1  Pick.  (Mass.)  189 ;  Jonei  v.  Brewer,  lb.  SI4 ;  Baker  v. 
Baker,  4  Greenl.  (Me.)  67 ;  PiDkham  v.  Gear,  S  N.  H.  163  ;  Shattock  v.  Gra^, 
M  Pick.  (Man.)  88 ;  JohnaOD  v.  NeU,  4  Ala.  B.  16S  ;  Shotwall  v.  Sedaio,  S 
Hamm.  (Ohio,)  fi. 
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S 
to  a  vendee  at  a  sale  under  a,fi.fa.  was  not  necessary  to  pass 
the  legal  estate,  haX  that  the  land  became  vested  in  the  vendee 
by  operation  of  law.'  This  doctrine  is  opposed  by  the  great 
weight  of  opinion  in  this  country.  Mr.  Justice  Kent,  after 
referring  to  nnd  criticizing  a  renftrlcof  Lord  Hardwicke,  that 
a  judicial  sale  of  an  estate  took  it  entirely  out  of  the  statute, 
says,  in  the  case  of  Simonds  v.  Catlin,  "  we  cannot  consider 
that  observation  in  chancery  as  a  sufficient  authority  to  set 
aside  the  plain  letter  of  the  statute.  We  apprehend  the  gen- 
eral practice  has  been  different,  and  that  upon  sales  under  the 
direction  of  a  master  in  chancery,  as  well  as  sales  by  sherifis 
at  law,  the  sale  has  uniformly  been  consummated  by  a  convey- 
ance." '  But  it  is  not  clear  that  the  Maryland  doctrine  has 
any  countenance,  even  in  Lord  Hardwicke's  remark.  That  was 
made  in  a  suit  for  specific  execution  of  a  contract  for  sale, 
between  the  master  in  chancery  and  the  defendants,  and  seems 
to  have  no  bearing  on  the  point  that  the  final  transfer  of  the 
estate  may  be  without  a  regular  conveyance.  This  distinction 
is  recognized  in  North  Carolina,  where  the  opinion  of  Lord 
Hardwicke  is  followed,  as  far  as  regards  executory  contracts  to 
sell  land.'  Upon  what  principles  that  opinion  is  to  be  sns- 
tuned,  ^  confined  to  the  executory  contract,  will  be  seen  here- 
after ;  but  beyond  doubt,  the  prevailing,  if  not  universal  doc- 
trine in  this  country  is,  that  sales  of  land  by  sherifTs  or  other 
public  officers  are  not  to  be  considered  as  conveyances  by  act 
and  operation  of  law,  but  require  to  be  consummated  regularly 
by  deed.*     It  need  hardly  be  said  that  the  act  of  arbitrators  in 


1  Boring  V.  Lemmon,  0  Heut.  &  Johns.  (Md.)  29S.  See,  io  further  explaoA- 
tion  of  the  Uw  of  Muyl&nd  on  thia  point,  Barney  v.  Fftttenan,  6  lE.  183 ; 
Bemington  n.  Linthicnni,  14  Pet  (U.  S.)  84  ;  Feawick  v.  Floyd,  1  Harr.  &  Gill, 
(Md.)  172. 

9  Kmonds  D.  Catlin,  !  Cainea,  (N.  Y.)  61 ;  AttorDey-GenenJ  t>.  Day,  1  Tes. 
Sen.  216. 

3  Tate  0.  Greenlee,  4  Dev.  (S.  C.)  149. 

*  Siownd*  n.  CatUn,  and  Tate  v.  Greenlee,  mpra;  Cadin  p.  Jaokion,  8 
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disposing  of  land  ander  a  submission  by  the  parties,  is  not  the 
act  of  the  taw,  and  that  such  act  is  void  if  the  submission  be 
not  in  writing.' 

Johiu.  (N.  T.)  620 ;  Jackson  t>.  Boll,  2  Cainei,  (N.  T.)  901 ;  Bobuucm  v. 
Garth,  6  Ala.  R.  304  ;  Ennii  v.  WaUer,  S  Black.  (lad.)  473;  Erana  v.  AaUe;, 
8Mi«»iriB.17T;  Alexander  e. Mm?,  9  lb.  filO. 
1  Gntz  D.  Giats,  4  Bawle,  (F&.)  411. 


.dbyCoOglc 


PABT   II. 

DECLARATIONS  OF  TRUSTS. 
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DECLAEATI0N8  OF  TBtlSTS, 


Section  7.  All  declontioiu  or  crefttioiis  of  tnuta  or  confidence!,  of  Any 
lands,  tenements,  or  hereditaments,  shall  be  inanifested  and  prared  bj  some 
writing  signed  by  the  party  who  jf  by  Uw  enabled  to  declare  aach.tmst,  or  by 
his  laat  wiU  in  writing,  or  else  they  sball  be  utterly  tend  and  of  none  effect 

Section  8.  Provided  always,  that  where  any  conveyance  ahaU  be  made  of 
any  lands  or  tenements,  by  which  a  tmst  or  confidence  shall  or  may  ariw  or  ■ 
result  by  the  implicatioD  or  construction  of  law,  or  be  transferred  or  extiD- 
gni^d  by  an  act  or  opemtion  of  law,  then,  and  in  every  such  case,  such  tnut 
>  or  confidence  shfkll  be  of  the  like  force  and  effect  as  the  same  would  have  been 
if  this  statute  had  nqt  been  made ;  anything  hereinbefore  coDtained  to  the 
contrary  notwithstanding. 

Sbctiod  9.  All  grants  or  assignments  of  any  trust  or  confidence,  shall  like- 
wise be  in  writing,  ngned  by  the  party  granting  or  assigning  the  same,  or  by 
such  last  will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of  none  effect 
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CHAPTER   VI. 

TRUSTS   IMPLIED    BY   LAW. 

§  79>  It  seems  to  be  essential  to  our  obtaining  a  dear 
nnderstanding  of  the  policy  and  spirit  of  this  part  of  the 
Statute  of  Frauds,  which  concerns  the  proof  of  trusts  in  real 
estate,  that  we  first  of  all  compare  it  with  other  sections  in 
which  the  subject  of  title  in  real  estate  is  treated  ;  namely,  the 
fourth,  which  forbids  an  action  upon  any  verbal  contract  for 
the  sale  of  lands,  and  the  first  and  third,  which  generally  for- 
bid the  creation  or  transfer  in  prcBsenti  of  an  estate  in  lands. 

§  80.  The  States  of  Kentucky  and  Virginia,  while  sub- 
stantially reenacting  the  fourth  section,  have  altogether  omitted 
die  seventh  from  their  legislation.  In  the  first  of  these  States, 
where  an  agreement  was  made  between  two  parties,  that  one 
of  them  should  make  a  purchase  of  land  for  the  joint  benefit 
of  both,  and  one  made  the  purchase,  and  it  was  then  agreed 
that  the  other  should  advance  half  the  money  and  be  equally 
interested  in  the  purchase,  it  was  argued  that,  in  order  to  carry 
the  transaction  into  efiect,  it  should  be  considered  as  a  trust, 
and  not  as  a  contract  for  a  sale  of  half  the  land,  because,  in 
the  latter  view,  the  fourth  section  would  prevent  any  remedy 
upon  it.  The  court  said  :  "  If  the  trust  is  considered  as  created 
hy  the  agreement  of  the  parties,  if  it  does  not  come  within  the 
letter,  the  liberality  of  construction  which  is  alone  calculated  to 
prevent  the  misdiief  to  be  prevented  by  the  statute  emphatically 
requires  that  it  should  be  brought  wi(hin  the  influence  of  the 
statute."  Then,  after  remarking  that  a  trust  arising  by  impli- 
cation of  law  from  existing  facts  and  circumstances  is  always 
•ccepted  from  the  operation  of  die  statute,  the  court  add: 
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"  It  is  evident  that  the  trust  ip  the  present  case,  if  it  can  he  so 
denominated,  is  ooe  created  by  contract,  and  consequently  within 
the  statute."*  The  same  court,  upon  another  occasion,  where 
land  had  been  conveyed  by  one  party  to  another  in  trust  for  the 
grantor,  and  upon  an  agreement  that  the  grantee  should  recon- 
vey  to  any  one  to  whom  the  grantor  might  afterwards  sell, 
treated  the  transaction  as  a  contract  for  land,  and,  there  being 
no  written  evidence  of  the  arrangement,  denied  relief  in  equity 
on  the  ground  of  the  statute.^  Here  was  apparently  a  clear 
case  of  trust,  to  which  the  court  applied  the  section  which  in 
terms  extends  to  mere  contracts  for  the  purchase  or  sale  of  land. 
In  Virginia,  on  the  other  hand,  where  the  statute  stands  in 
the  same  way,  the  seventh  section  being  omitted  and  the  fourth 
retained,  it  has  been  said,  (in  a  case,  however,  where  the  point 
was  not  directly  presented,)  that  the  latter  would  not  apply  to 
a  trust  created  verbally,  which  would  accordingly  be '  good  in 
that  State  ;  and  the  court  based  its  opinion  on  the  simple  fact 
of  the  legislature's  omission  of  the  trust  section  and  retention 
of  the  other,  as  conclusive  of  their  design  to  allow  a  trust  to 
be  proved  without  writing ;  adverting  also  to  the  circumstance 
that  in  England  it  was  thought  necessary  to  enact  the  seventh 
section  expressly  providing  for  trusts,  although  the  fourth  sec- 
tion of  the  statute  of  Charles  contiuned  larger  language  than 
the  corresponding  section  of  the  Virginia  statute,  namely,  that 
the  former  included  contracts  for  "  any  interest  in  or  concern- 
ing land,"  words  which  were  wanting  in.  the  latter.* 

§  SI.  In  Pfjinsylvania,  no  part  of  the  English  statute  is  re- 
enacted  except  the  first  three  sections,  which  relate  to  the 
actual  conveyance  of  lands ;  and  the  courts  of  that  State  have 
made  a  disttnction  between  cases  where  the  grantor  at  the  time 
of  the  conveyance  verbally  declares  the  trust,  and  cases  where 


»  Parker  v.  Bodley,  4  Bibb,  102. 
>  ChileB  V.  Woodson,  3  Bibb,  72. 
3  Bftnk  of  the  n.  3.  r.  CarnngtoD,  7  Leigh,  266. 


.d  by  Google 


CH.   TI.]  TRUSTS   IMPLIED   BV   LAW.  81 

the  grantee  declares  it,  himself  pa^ng  the  money  which  is  the 
price  of  the  land.  In  the  former,  it  is  held  that  a  confidence 
arises  which  it  would  be  unconscientious  for  the  grantee  to 
violate,  and  which  would  constitute  that  species  of  express 
parol  trust  which  it  was  the  object  of  the  Pennsylvania  statute 
to  sustain.  In  the  latter,  it  is  held  that  the  transaction 
amounts  to  a  mere  contract  to  make  a  conveyance  hereafiter, 
upon  which  contract,  on  account  of  the  omission  of  the  fourth 
section,  they  will  allow  a  remedy  in  damages ;  while,  on  ac- 
count of  the  retention  ef  the  first  three  sections,  they  will  not 
generally  decree  a  specific  execution  of  it,  as  that  would  work 
indirectly  a  conveyance  of  land  without  writing.  Or,  briefly, 
it  would  seem  the  role  in  that  State  is,  that  if  the  purchaser  of 
an  estate  verbally  declare  that  he  hotda  it  in  trust,  the  statute 
as  to  conveyances  applies  ;  but  if  the  grantor  declares  that  he 
cimveys  it  in  trust,  the  statute  does  not  apply.^  With  this 
reservation  as  to  what  is  to  be  considered  a  declaration  of 
trost,  the  courts  of  Pennsylvania  have  uniformly  held,  in  con- 
formity with  those  of  Virginia,  and  in  opposition  to  those  of 
Kentucky,  that,  in  the  absence  of  any  reenactment  of  the 
seventh  section  of  the  statute  of  Charles,  a  verbal  declaration 
of  trust  was  valid  and  would  be  enforced.'  And,  notwith- 
standing  the  first  eection  in  their  statute  provides  that  no 
estate,  etc.,  made  or  created  without  writing  shall  have  any 
greater  force  either  at  law  or  in  equity  than  an  estate  at  will, 
it  is  held  that  "its  obvious  design  is  to  prevent  an  equitable 
estate  from  being  transferred,  while  the  design  of  the  seventh 
section  was  to  prevent  a  trust  estate  from  being  created  by 


1  A  very  full  and  clear  discuauon  of  the  PennsylTania  cases  od  this  nibject 
iriD  be  foDDd  in  Freeman  v.  FieeDoan,  2  Parsons,  £q.  R.  SI. 

9  German  v.  Gabbald,  3  Bian.  303 ;  Wallace  v.  Duffield,  3  Serg.  &  R.  S21 ; 
Peebles  v.  Beading,  8  Serg.  &  B.  484 ;  Slajmaker  v.  St  Johas,  G  Watts,  27 ; 
"B""^■ll  V.  SilTerthoroe,  4  Barr,  1 13 ;  and  other  cases  referred  to  in  tlie  fbre- 
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parol."  ^  Without  assomingto  faarmonize  these  apparentlydiB- 
oordaat  views  of  the  mutual  relation  of  the  several  portions  of 
the  statute  in  question,  it  may  be  remarked  that  it  is  dii&cult 
'  to  understand  the  difference  between  creating  an  equitable 
estate  by  parol,  and  reserving  by  parol  an  equitable  estate  in 
land  which  is  granted  absolutely  by  deed ;  and  that,  conse- 
quently, the  reservation  of  a  trust  for  himself  or  for  a  third  par^ 
by  a  grantor  of  land,  at  the  time  of  the  conveyance,  should 
seem  to  be  properly  covered  by  any  statute  which  contains  (as 
does  that  of  PesosylvaDia)  sections  equivalent  to  the  first  of 
the  statute  of  Charles ;  while,  on  the  other  hand,  any  trust 
declared  by  the  grantee  of  land  in  favor  of  a  third  person,  for 
value  received  or  to  be  received  from  him,  is  hardly  distin- 
guishable from  an  agreement  that  the  latter  shall  hold  the 
equitable  title  in  the  land,  and,  as  such,  would  naturally.be 
embraced  by  the  fourth  section  of  the  statute  of  Charles, 
without  regard  to  any  provision  expressly  covering  trusts. 
We  pass,  however,  to  the  examination  of  the  seventh  section 
as  it  stands. 

§  82.  In  regard  to  what  kinds  of  trusts  are  embraced  by 
the  statute,  there  seems  to  have  been  little  question  made,  the 
language  of  the  sections  relating  to  that  subject  being  simple 
and  comprehensive,  and  the  word  *'  trusts  "  having  been  long 
since  determined  to  comprehend  uses.'  In  terms,  it  is  confined 
to  trusts  of  real  estate,  and  it  has  been  repeat£dly  held  that 
trusts  of  personalty  are  not  to  be  held  aSected  by  its  operas 
tion.'  On  the  other  hand,  it  is  equally  clear  that  they  embrace 
and  apply  to  chattels  real.*    In  New  York,  an  exception  seems 


»  Murpby  ti.  Hubert,  7  Barr,  420 ;  per  Gibson,  C.  J. 

s  Holt,  7S3  ;  Robertg  on  Fraod«,  94. 

»  Nab  0.  Nsb,  10  Mod.  401 ;  Kimball  v.  Morton,  I  Halsled,  Ch.  <N.  J.)  36 ; 
2  Story,  Eq.  Jur.  §  912 ;  Boberts  on  ^uda,  94. 

<  Skett  V.  Whittnore,  Freem.  Ch.  280 ;  Foreter  v.  Hale,  5  Ves.  Jr.  308 ;  Ed- 
die *.  Emerson,  1  Vem.  108.  And  see  Hntchioa  d.  Lee,  1  Atk.  447  ;  Bellaaa 
t.  ComptoD,  2  Vera.  294. 
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to  be  admitted  of  uses  or  trusts  in  favor  of  religious  societies, 
bat  this  ia  in  consequence  of,  and  by  inference  from,  tbe  pecu- 
liar condition  in  which  the  statntory  law  of  that  State  concern- 
ing tbe  incorporation  of  religious  societies  has  been  left.'  It 
has  been  decided  in  Massachusetts,  that  the  statute  does  not 
apply  to  secret  trusts  and  confidences  for  the  purpose  of  delay- 
ing or  d|franding  creditors,  but  that  they  may  always  he 
proved  ny  parol,  and,  when  so  proved,  render  wholly  inoper- 
ative tbe  format  transactions  which  may  have  been  adopted  for 
such  purposes  by  the  parties.'  It  coiild  hardly  be  doubted 
tbat  such  cases  must  be  excepted  from  the  statute,  even  if  it 
were  required  to  treat  them  as  exceptions ;  but  though  its  lan- 
guage is  general,  applying  to  all  cases  where  creations  of  trust 
estates  are  to  be  manifested  or  proved,  it  seems  clearly  the 
meaning  of  the  statute  that  no  such  trust  shall  be  set  up  by 
means  of  verlral  proof,  an  object  just  the  reverse  of  the  verbal 
proof  held  to  b9  admissible  in  tbe  case  referred  to. 

§  8S.  The  eighth  section  of  the  English  Statute  of  Frauds, 
however,  expressly  enacts  that  the  statute  shall  not  apply  to 
any  cases  of  trusts  arising  by  act  or  operation  of  law,  upon 
any  conveyance  of  any  lands  or  tenements,  and  it  may  be 
convenient  to  examine  what  are  the  trusts  here  referred  tot 
so  as  to  arrive  at  a  dear  understanding  of  the  subject-matter 
to  which  the  statute  applies,  before  proceeding  to  inquire  what 
are  the  formalities  which  it  requires  to  be  observed. 

§  84,  In  Lloyd  v.  Spillet,  Lord  Hardwicke  took  occasion  to 
dassify  these  trusts  by  act  or  operation  of  law,  or,  as  they  are 
commonty  called,  resulting  trusts,  and  he  divided  them  into 
Aree  classes :  firsts  where  an  estate  is  purchased  in  the  name 
of  one  person,  but  the  money  or  consideration  is  given  by 


1  Voorhees  e.  Presbyterisn  Chnreh  of  Amsterdam,  8  Barb.  (N.  T.)  1S8.  See 
AdUngton  v.  Cann,  3  Atk.  141 ;  Uackleston  v.  BrowD,  6  Ves.  Jr.  52;  Stride 
trad  V.  Aldridge,  9  Vet.  Jr.  GIG. 

>  SiUi  t>.  Elliott,  12  Uwt.  R.  36. 
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another,  and  a  trust  in  the  estate  results  to  bim  who  gave  the 
money  or  consideratioD  ;  second,  where  a  trust  is  declared  only 
as  to  part,  and  nothing  said  as  to  the  rest,  and  what  remains 
uadisposed  of  results  to  the  heir  at  law ;  and  third,  where 
transactions  have  been  carried  on  maUi  fid£.  In  the  report  of 
the  same  case  in  Barnardiston,  the  third  class  is  stated  to  have 
been  explained  more  clearly  by  his  Lordship,  as  embrawig  cases 
"  where  there  has  been  a  plmn  and  express  frauoT  Where 
there  has  been  a  fraud  in  gaining  a  conveyance  from  another, 
that  may  be  a  reason  for  making  the  grantee  in  that  convey- 
ance  to  be  considered  merely  as  a  trustee."  ^  These  resulting 
trusts  are  not  the  creations  of  the  statute,  and  in  declaring 
them  to  be  provable  by  parol  it  baa  only  affirmed  the  common 
law.  Thus  in  several  of  our  own  States  whose  Statutes  of 
Frauds  are  silent  upon  the  subject,  resulting  trusts  have  been 
sustained  on  common  law  principles.'  They  do  not  d^end 
upon  any  agreement  between  the  parties,  bdl  are  mere  im- 
plications of  taw  from  the  fact  of  the  purchase  with  another's 
money,  or  the  fact  of  the  declaration  of  trust  as  to  part  of  the 
estate  only  and  silence  as  to  the  reminder,  or  the  fact  of  iraud 
in  procuring  the  legal  title.'  They  arise  upon  actual  convey- 
ance of  land,  and  not  upon  an  executory  contract  to  hold  land 
in  trust.*     Even  where  the  contriict  to  hold  it  in  trust  is  the 


>  Llp^d  V.  SpiUet,  2  Atk.  148  ;  BarDarduton,  384.  Mr.  Roberta,  in  qnoting 
tlua  case,  objects  to  the  daaificatioD  of  Lord  Hardwicko,  irhich  he  sajn  ia  con- 
fined to  (tm>  kinds  of  resulting  truatB.  He  appeara  to  bave  overiooked  the  third 
clau  which  is  mentioned  in  (be  mcceeding  pari^raph  of  hit  Lordship's  opinion, 
and  which  seems  to  embrace  in  sabstance  those  cases  which  he  enumerated  as 
omitted  in  the  cUaufication.     Roberts  on  Fraads,  p.  97. 

■  Charch  <o.  Sterling,  16  Conn.  R.  38S;  Brothen  v.  Porter,  G  B.  Uon.  (S7.) 
106 ;  Mnrphj  t>.  Hubert,  7  Barr,  (Fean.)  420 ;  Hoxie  n.  Carr,  1  Sumn.  (C.  C.) 
178. 

9  Sfnith  V.  Bnmhom,  3  Sumn.  (C.  C.)  435;  Williams  i>.  Brown,  14  Illinois  R. 
200 ;  McElderry  v.  Shiplej,  2  Maryland  R.  2G ;  Jackman  0.  Binglaad,  4  Wuis 
&  S.  (PeoD.)  14!» ;  and  cases  there  cited. 

4  Rogers  V.  Murrar,  3  Paige,  Ch.  (N.  T.)  390 ;  Page  o.  Page,  8  N.  H.  167  ; 
Jackson  d.  Seelfe  v.  Morse,  le.Johns.  (N.  Y.)  199. 
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means  of  obtaimog  the  legal  tide,  a  case  which  falls  under  the 
third  class  mentionetl  \>j  Lord  Hardwicke,  the  trust  is  not 
CTeated  by  the  contract,  but  results  or  is  implied  from  the 
fraud ;  as  will  be  made  clear  when  we  come  to  that  class  in 
its  order. 

§  85.  Resulting  trttsts  of  the  first  class,  in  which  the  pur- 
chase-money is  paid  by  one  and  the  deed  taken  in  the  name  of 
another,  may  be  pro  tanto,  or  for  a  part  of  the  estate  proper- 
tionate  to  such  part  of  the  purchase-money  as  the  cestui  que 
truat  may  have  advanced.  The  case  of  Crop  v.  Norton,  in 
which'  Lord  Hardwicke  appears  to  have  expressed  the  opinion 
that  there  could  be  no  resulting  trust  unless  the  entire  consid- 
eration proceeded  from  the  eestm  que  truat,  was  afterwards 
disr^arded  by  Sir  Thomas  Pkmer,  Vice-Chancellor,  in  Wray 
p.  Steele,  where  it  was  held  that  a  joint  advance  by  sev- 
eral  apon  a  purchase  in  the  name  of  one  gave  a  resulting- 
tnist ;  and  it  seems  to  be  not  law  in  England,  as  it  certmnly 
is  not  in  this  country,  if  sadh  was  really  the  point  decided 
by  it.' 

§  86.  But  there  is  a  fardier  rule  upon  this  subject,  to  which 
it  seems  that  Crop  v.  Norton  may  be  referred ;  and  that  is,  that 
though  there  may  be  a  trust  of  a  part  only  of  the  estate  by 
implicatioD  of  taw,  it  must  be  of  an  aliquot  part  of  the  whole 
interest  in  the  property.  The  whole  consideration  for  the ' 
whcJe  estate,  or  for  the  moiety  or  third  or  some  other  definite 
part  of  the  whole,  must  be  paid ;  the  contribution  or  payment 
of  a  sum  of  money  generally  for  the  estate,  when  such  pay- 
ment does  not  constitute  the  whole  consideration,  does  not  ruse 

1  Crop  V.  Norton,  9  Mod.  2S8 ;  2  Atk.  74  ;  Wray  v.  Steele,  8  Vos.  &  Bea. 
188 ;  Bendow  v.  Townwnd,  I  Mylne  &  Keen,  S06 }  Dale  u.  HamittoD,  G  Hare, 
Ch.  369 ;  KyaU  v.  Bjall,  1  Atk.  98 ;  Back  v.  Swazej,  35  Maine,  (5  Red.) 
41;  Livermore  c.  Aldncb,  5  Cush.  (Mass.)  43S  ;  Powell  o.  The  Moasoa  and 
Brimfield  MitDuf.  Co.  3  iSas.  (C.  C.)  362-864 ;  BoUford  o.  Burr,  2  Jabtu.  Cb. 
(N.  T.)  40S ;  StaA  v.  Cannadr,  3  Litt.  (Kj.)  399 ;  Brothen  v.  Porter,  6  B. 
Mod.  (Kj.)  106  ;  Ron  v.  Hegemui,  2  Edwaids,  Ch.  (N.  Y.)  3T3  ;  Larkim  o. 
Bhodes,  C  Port.  (Ala.)  195. 
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a  trust  by  operation  of  law  for  him  who  pays  it;  and  ^e 
reason  of  the  disttactioa  obviously'  is,  that  neither  the  entire 
interest  in  the  whole  estate  nor  in  any  given  part  of  it  could 
result  from  such  a  payment  to  the  party  who  makes  it,  without 
injustice  to  the  grantee  by  whom  the  residue  of  the  consider* 
ation'is  contributed.^  Upon  the  same  view,  it  is  held  that  if 
the  proportion  paid  towards  the  consideration  by  the  party 
claiming  the  benefit  of  the  trust  cannot  be  ascertained,  whether 
because  its  valuadon  is  from  the  nature  of  the  payment  uncer- 
tain, or  because  the  sum  paid  is  left  uncertain  upon  the  evidence, 
no  trust  results  by  operation  of  law." 

§  87-  It  is  not  necessary  that  the  person  claiming  the  benefit 
of  the  purchase  should  make  actual  payment  of  the  price  in 
money.  If  it  be  upon  his  credit,  as  by  his  giving  his  note  for 
the  price,^  or  by  his  being  credited  for  the  price  by  the  vendor,* 
it  is  sufficient  So  also  if  the  compromise  of  a  claim  of  his 
against  the  vendor  be  the  consideration,^  or  the  allowance  to 
the  vendor  of  an  old  debt."  Where  it  is  his  credit  that  is  used 
in  the  transaction  originally,  it  makes  no  difference  that  the 


I  White  0.  Carpenter,  2  Paige,  Ch.  (N.  T.)  217;  Sayre  v.  Townsenda,  16 
Wend.  (N.  Y.)  64T  j  Perry  v.  MoHenry,  13  lUinoia  B.  227 ;  MoGowon  v.  Mc- 
GowaD,l4  Gray,  (Maaa.)  119;  Buckn.  Wuren,  15  Gray;  Gee e. Gee, 2  Sneed, 
(Tenn.)  S95. 

s  Sajre  v.  Townsenda,  10  Wend.  (N.  Y.)  647  ;  Baker  ».  Tioing,  30  Maine, 
(17  Shep.)  121.  See,  however,  Jenkins  v.  Eldiidge,  post,  g  III,  note.  In  so 
fti  SB  this  case  may  be  supposed  to  confliet  with  the  rule  stated  in  the  text,  it 
is  doubted  in  McGowan  v.  McGowan,  tupra. 

3  Back  V.  Pike,  11  Maine,  (2  Fairf.)  9 ;  Brothew  v.  Porter,  6  B.  Hon.  (Ky.) 
106. 

*  Buck  V.  SwAzey,  SG  Maine,  (C  Red.)  41. 

e  Sweet  D.  Jacocks,  6  Fuge,  Ch.  (S.  Y.)  956. 

8  Dwinel  p.  Veazie,  3S  Maine,  (1  Heath,)  609 ;  De  Peyster  v.  Gonid,  2  Green, 
Ch.  (N.  J.)  174 ;  Taliaferro  ti.  Taliaferro,  S  Ala.  K.  104.  In  Ibis  and  the  next 
preceding  closa  of  cases,  the  fact  of  the  appropriation  of  tie  debt  or  claim  to  die 
purchase  is  always  provable  by  parol,  and  it  would  seem  that  as  it  most  rest  in 
the  mere  agreement  of  the  parties  to  that  effect,  there  is  ample  o[^rtuni^ 
afforded  for  a  fraudulent  pretence  by  the  cestui  que  tnuL  Bnt  the  rule  admit- 
ting such  proof  is  clearly  tettled. 
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moaey  to  meet  the  obligation  is  subsequently  furnished  him  by 
another,*  unless  there  was  a  previous  agreement  to  that  effect, 
in  which  latter  case  it  is  clear  that  the  credit  at  risk  was  really 
that  of  the  party  who  had  engaged  to  furnish  the  money.' 
And  if  the  money  be  paid  by  the  party  who  takes  the  deed, 
and  merely  charged  by  him  to  the  party  who  sets  up  a  result* 
ing  trust  in  the  purchase,  his  claim  cannot  be  sustained,  for  the 
purchase  was  entirely  completed  without  the  use  of  his  credit 
in  any  way.* 

§  88.  It  is  clear  from  several  cases,  that  if  part  of  the  con- 
^deration  of  the  purchase  be  the  waiver  by  a  third  person  of 
a  claim  or  right  of  indefinite  value,  that  circumstance  prevents 
the  party  who  pays  all  the  money  part  of  the  consideration 
from  claiming  a  resulting  trust  in  the  whole  purchase ;  *  hence, 
it  wonld  seem  reasonable  that  such  a  wuver,  being  in  the 
nature  of  a  contribution  towards  the  purchase,  should  eotitte 
the  party  making  it  to  a  resulting  truat  pro  tanto,  if  its  value 
can  be  ascertained,  as  well  as  ftn  actual  money  contribution  to 
the  same  amount ;  and  such  an  opinion  was  expressed  by  Mr. 
Justice  Story  in  the  case  of  Jenkins  v.  Eldredge.^ 

§  89.  A  resulting  trust  attaches  only  when  the  payment  is 
made  at  the  time  of  the  purchase,  and  a  subsequent  advance 
will  not  have  that  effect,'  even  though  it  be  made  by  one  who 
was  surety  for  the  original  purchaser,  and  is  finally  compelled 
to  pay.' 

t  Bach  D.  Swazejr,  itqira. 

»  Foreyth  v.  Clark,  S  Wend.  (N.  T.)  6S7. 

3  Steere  v.  Steere,  6  Johm.  Ch.  (N.  T.)  I. 

*  Crop  B.  Korton,  9  Mod.  23*;  Ssyre  v.  Toi«Beiidfl,  15  Wend.  (N.  Y.)  A?. 

■  Jenkins  v.  Eldredge,  9  Storr,  (C.  C.)  181,  28'!.  See  this  case  abstracted, 
poA,  §  111,  note. 

■  Bock  V.  Swazej,  S5  Uaine,  (5  Red.)  41 ;  HoUida  v.  Slump,  4  Maryland  R. 
465;  Alexander  d.  Tarns,  IS  Illinois  R.  221 ;  Conner  v.  Lewis,  16  Maine,  (4 
Shep.)  26S;  Foster  v.  Trustees  of  the  Atbenssum,  9  Ala.  K.  S02;  Jackson  d. 
Brwin  e.  Moore,  6  Cowen,  (N.  Y.)  TOS  ;  Graves  v.  Dogan,  €  Dana,  (Ky.)  SSI ; 
Botsfbrd  p.  Burr,  2  Jobns,  Ch.  (N.  Y.)  405 ;  Rogers  o.  Murray,  S  Paige,  Ch, 
(S.  Y.)  890.     But  see  Harder  v.  Harder,  2  Sandf.  Ch.  (N.  Y.)  1 7. 

T  Buck  V.  Pike,  II  Maine,  (2  Fturf.)  9 ;  Pinnock  v.  Clongh,  16  Yenn.  B.  600.   , 
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§  90.  It  is  obvious  that  the  purchase-money  must  at  the 
time  of  payment  be  the  property  of  the  party  paying  it  and 
setting  up  the  trust,'  The  ownership  of  that  which  was  con- 
verted into  land  is  the  thing  to  be  ascertained.  If,  however, 
the  party  who  takes  the  deed  lend  or  advance  the  price  to  the 
party  who  claims  the  benefit  of  it,  before  or  at  the  time  of  the 
purchase,  so  that  the  money  or  property  paid  actually  belongs 
to  the  latter,  a  trust  results.^  But  it  is  otherwise  where  the 
party  taking  the  deed  pays  his  own  money  for  it,  with  an 
understanding  that  it  may  be  afterwards  repaid  and  the  land 
redeemed  by  him  who  sets  up  the  trust,*  If  a  trustee  or  ex- 
ecutor purchase  estates  with  the  trust  money,  and  take  a  con- 
veyimce  to  himself  without  the  trust  appearing  on  the  deed, 
the  estate  will  be  liable  to  the  trusts,  if  the  application  of  the 
trust  mSney  to  the  purchase  be  clearly  proved.*  And  so  if 
one  partner  make  a  purchase  of  land  to  himself,  paying  for  it 
with  the  partnership  funds,  a  trust  results  to  his  copartners ; ' 
though  it  is  otherwise  if  the  copartnership  be  not  at  the  time 
actually  existing,  bat  only  resting  in  executory  agreement." 

§  91.  The  fact  of  payment  or  of  the  ownership  of  the 
money  may  always  be  shown  by  parol  evidence,'  but  such 
evidence  must  be  dear  and  strong,^  particularly  after  a  con- 


1  Jackson  d.  LiviDgiton  v.  Bftteman,  2  Wend.  (N.  Y.)  070;  Getman  p.  Get- 
man,  1  Barb.  Ch.  (N.  Y.)  499 ;  Sauth  v.  Bumham,  3  Sumn.  (C.  C.)  435 ;  Hei^ 
tie  V.  McDonald,  2  Maryland  Cb.*Dec.  128. 

9  Reeve  o.  Straira,  14  IllinoiB  B.  94 ;  Baitlett  v.  Fickerggill,  1  Eden,  filS ; 
1  Coi,  IB  ;  4  East,  577,  n;  Lathrop  o.  Hoyt,  7  Barb.  (S.  Y.)  69. 

3  Getman  v.  Getman,  nipra. 

<Cane  v.  DigbtoD,  Ambler,  i^  ;  Ryall  o.  Rfell,  1  Atk.  69  ;  Wilwn  o.  Fore- 
man,  2  DJckena,  Ch.  S93 ;  Eisler  v.  Kisler,  2  Watte,  (Pa.)  S23 ;  Sugden  on 
Vendors  and  Purchasers,  919 ;  and  cbmb  cited. 

»  Philips  V.  Crammond,  2  Waah.  (C.  C.)  441 ;  Buck  v.  Swaiey,  8S  Miune, 
(S  Red.)  41. 

«  Dale  V.  Hamilton,  5  Hare,  Ch.  S69 ;  Snutb  v.  Bnmham,  3  Stunn.  (C.  C.)  43S. 

7  It  iB  needless  to  cite  the  numerous  cases  to  this  efiect.  Thej.  are  referred  to 
in  other  parts  of  this  Bection  and  are  collected  at  length  in  the  American  editor"! 
note  toT$ugdea  on  Vendors  and  Purchasers,  909. 

B  SemU  V.  Baxter,  2  Md.  Ch.  Dec.  447;  B^er  v.  Ttmog,  80  Mune,  (17 
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^deroble  lapse  of  time,^  or  when  the  trust  is  not  claimed  until 
after  the  death  of  the  alleged  trustee.'  The  testimony  of  the 
trustee  is  competent  for  this  purpose  ;  ^  but  mere  evidence 
given  during  his  lifetime  of  his  declarations  to  that  effect 
seems  to  be  inadmissible  as  not  being  the  best  existing  evi> 
deoce.*  So  if  it  appears  upon  the  face  of  Ae  conveyance,  by 
recital  or  otherwise,  that  die  purchase  was  made  with  the 
money  of  a  diird  person,  that  is  clearly  sufficient  to  create 
a  tmst  in  his  favor,"  Evidence  is  also  admissible  of  the  mean 
drcumstances  of  the  pretended  owner  of  the  estate,  tending  to 
show  it  impossible  that  he  should  have  been  the  purchaser,^ 
thou^  diat  fact  alone  would  probably  not  be  sufficient  to 
establish  the  trnst.^ 

§  92.  As  parol  evidence  is  admissible  to  show  facts  nusing 
a  presumption  of  a  resulting  trust,  so  it  is  also  admissible  to 
--rebut  that  presumption  ;  ^  and  for  that  purpose,  where  the 
plaintiff  set  up  a  resulting  trnst,  verbal  evidence  of  his  admis- 
sions that  the  whole  land  was  the  defendant's  and  that  he  had 
nothing  to  do  with  it  has  been  held  competent."  And  so  proof 
of  an  express  trust,  though  by  parol  only,  will  cut  off  a  re- 


Shep.)  ISl ;  HoUida  v.  Shoop,  i  MarjUnd  R.  46S ;  Molin  n.  Malin,  1  Wend. 
(N.  T.)  625 ;  Gaacoigne  0.  Thwing,  I  Tem.  BBS  ;  FincL  v.  Finch,  16  Ves.  Jr, 
41.  Entrie*  in  books  adduced  to  pmre  pajment  bv  a  third  penoa  must  ba 
imeqiiiTocal  to  that  effect.    Dorsej  v.  Clarke,  4  Han-.  &  Jobiu.  (Md.)  SGI. 

1  Carey  i>.  Callao,  6  B.  Mon.  (Kj.);i4. 

9  Enos  r.  Haoter,  4  Gilmao,  (lU.)  211-218. 

>  AmbroM  V.  Ambrose,  1  P.  Wms.  321 ;  Byall  v.  BTall,  1  Atk.  S9 ;  Malio  v. 
Ualia,  1  Wend.  (N.  T.)  826.    See  Lord  Gray's  case,  Preem-  Ch.  6. 

*  Roberts  on  Frands,  100. 

s  Klii  p.  Webb,  Free.  Ch.  84 ;  Deg  o.Deg,  2  P.WmB.412;  YouDg  e.  Peachy, 
2  Atk.  2A4. 

8  Willis  D.  WiUis,  2  Atk.  71 ;  Ryall  b.  Byall,  1  Alt.  59 ;  Lench  v.  Lench, 
10  Yet.  Jr.  611 ;  Strimpfler  v.  Boberts,  16  Penn.  (e  Han.)  S38. 

'  Faringer  v.  Bamsay,  2  Maryland  B.  369. 

Sl^ke  t>.  Lake,  Ambler,  12s ;  Baker  k.  Yimng,  30  M^ne,  (IT  Shep.)  121; 
Foster  v.  Trustees  of  the  AthenBum,  8  Ala.  R.  802. 

•  Botrfbrd  V.  Burr,  2  Johns.  Ch.  (N.  T.)  40S. 
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suiting  trust ;  the  latter  beiog  left  by  the  statute  as  at  com- 
mon law.^  In  like  manner,  a  previous  agreement  that  the 
nominal  purchaser  should  also  have  the  whole  legal  and 
equitable  estate  will,  when  proved,  be  an  answer  to  the  pre- 
sumption of  a  resulting  trust.' 

§  98.  It  was  formerly  doubted  whether  parol  evidence  was 
admissible  to  show  payment  by  a  third  person,  in  contradic- 
tion to  the  face  of  the  deed  expressing  payment  to  have  been 
"  by  the  nominal  grantee,*  but  it  is  now  clearly  settled  in  the 
affirmative.*  Indeed,  as  has  been  said  by  the  Supreme  Court 
of  New  Hampshire,  such  evidence  does  not  go  to  contradict 
the  statement  in  the  deed  that  the  grantee  paid  the  money,  but 
to  show  the  farther  fact  that  the  money  did  not  belong  to  him, 
but  to  the  person  claiming  the  trust.'  Whether  parol  evidence 
to  show  the  ownership  of  the  purchase-mOney  is  admissible  in 
opposition  to  the  answer  of  the  trustee  denying  the  trust,  is  ■ 
doubted  by  Sir  Edward  Sugden  upon  the  authority  of  certain 
early  English  cases ;  ^  but  it  is  now  settled,  at  least  in  this 
country,  that  it  is  admissible.'  It  has  been  maintained  by 
eminent  English  writers  that  parol  evidence,  even  of  the  con< 


1  Sugden  on  Vendora  and  PnrcbawrB,  91 1. 

>  St.  John  V.  Benedict,  S  Johns.  Cb.  (N.  T.)  Ill ;  EllioU  v.  Annstrong, 
3  BiMkC  (Ind.)  198;  Henderaon  v.  Hooka,  1  D«v,  &  Bat.  £q.  (N.  C.) 
119. 

3  Eirk  V.  Webb,  Free.  Cb.  84 1  Newtoo  o.  Preston,  lb.  103;  Skett  v.  Whit 
nM>re,  Freem.  Cb.  Caa.  280. 

1  Livennore  v.  Aldiicb,  5  Cusb.  (Man.)  485;  Page  v.  Page,  8  N.  H.  187 ; 
Scob7  v.  Blancbard,  S  N.  H.  1 70 ;  Powell  n.  The  Monun  and  Bnmfield  Mannf. 
Co.  3  Mas.  (C.  C.)  847;  Gardner  Bank  tr.  Wheaton,  8  Graenh  (Me.)  373; 
Pritchard  v.  Brown,  4  N.  H.  397 ;  Botsford  v.  Burr,  2  Johns.  Cb.  (N.  Y.)  40& ; 
Boyd  D.  McLean,  1  lb.  SSa. 

B  Fritchaid  v.  Brown,  and  Scoby  v.  Blancbard,  ivpra. 

■  Sugden  on  Vendon  and  Punjiaseis,  909,  and  casw  there  cited. 

7  Boyd  0.  McLean,  1  Johns.  Cb.  (N.  Y.)  S81 ;  Doney  v.  Clarke,  4  Rur.  ft 
Jobns.  (Md.)  5S1 ;  Faringer  v.  Racaaaj,  2  Marjland  R.  3SS ;  Baker  c.  Vioisg, 
SO  Muae,  (17  Sbep.)  121 ;  Elliott  v.  Aimatrong,  2  BlackT.  (Ind)  198 ;  Jenison 
0.  Graves,  lb.  440;  Blair  f.  Bass,  4  lb.  539;  Page  e.  Page,  8  N.  H.  187;  I^r- 
kiiu  V.  Rhodes,  G  Port.  (Ala.)  190. 
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fesnong  of  the  nominal  purchaser,  cannot  be  received  to  set  up 
a  resulting  trust  after  his  death ;  *  but  this  position  seems  to  be 
not  now  admitted  in  England,  and  in  onr  courts  may  be  feirly 
said  not  to  prevail.^ 

§  ^.  A  few  general  observations  should  be  made  upon 
those  implied  trusts,  which  arise  in  cases  of  fraud,  before  pro- 
ceeding to  the  gul^ect  of  the  manifestation  or  proof  of  express 
trusts  required  by  the  statute.  The  fraud  which  suffices  to 
lay  a  foundation  for  such  a  trust,  is  not  simply  that  fraud 
which  is  involved  m  every  deliberate  breach  of  contract.'  The 
true  rule  seems  to  be  that  there  must  have  been  au  original 
misrepresentation,  by  means  of  which  the  legal  title  was  ob- 
tained ;  an  original  intention  to  circi^vent,  and  get  a  better 
bargain,  by  the  confidence  reposed.*  Thus,  as  has  been  held  in 
many  cases,  if  a  man  procure  a  certwn  devise  to  be  made  to 
himself,  by  representing  to  the  testator  that  he  will  see  it 
applied  to  the  trust  purposes  contemplated  by  the  latter,  he 
will  be  held  a  trustee  for  those  purposes.^     In  such  cases,  it 


>  1  Sandera  on  Uiei,  12S ;  Roberla  on  Franda,  99. 

■  Sngden  ihi  Tendon  and  Purchasen,  910,  uid  cani  there  cited.  Williuiu 
V.  HoUingBWOrtb,  1  Strobh.  Eq.  (S.  C.)  103 ;  Finne;  v.  Fellows,  IS  Term.  S2fi ; 
Bank  of  Uie  Uaited  Sutes  v.  Curingtoii,  T  Leigh,  (Va.)  S6G ;  Enos  v.  Hunter, 
4  GilnuD,  (lU.)  211. 

*  BoberttoD  v.  BobertsoD,  9  WaMa,  (Fa.)  83 ;  Jackmoo  t>.  Eingland,  4  WstU 
&  Serg.  I4S.  In  Montacate  e.  MaxweU,  (1  F.  Wma.  618,)  Lord  Chancellor 
Faiker  aaj^ :  "  In  cases  of  fraud,  equity  wonld  relieve  even  agaioat  the  words  of 
the  ttatute ;  bat  where  there  Ji  no  &aud,  only  relying  upon  the  honor,  word,  or 
pronuM  of  the  defendant,  the  statute  making  these  promises  void,  equity  will  not 
interiere."  In  Jenkins  d.  Eldridge,  3  Story,  181, pott,  g  111,  note,  lix.  Justice 
Sl(H7  dinenta  from  the  doctrine,  even  as  applied  to  contracta  in  consideration  of 
marrii^,  and  says:  "  I  doubt  the  whole  foundation  of  the  doctrine,  as  not  dis- 
tingoishable  from  other  cases  which  conria  of  equity  are  accustomed  to  extract 
from  the  grasp  of  the  Statnte  of  Frauds."  Bat  certainly  it  would  seem  that  if 
there  be  not  some  distinction  such  as  was  suggested  in  Montacate  v.  MaxweU, 
there  is  an  end  of  the  Statute  of  Frauds  so  far  as  courts  of  equity  are  con- 
cerned. 

*  McCuUoch  V.  Cowher,  E  Watts  ft  Serg.  (Fa.)  4S7.  But  tee  Jenkins  o. 
Eldiidge,  3  Story,  R.  ISl  ;  po$t,  §  111,  nole. 

9  Harris  r.  HoweIl,GilkEq. B.  Hi  Chamberlune  «. Chamberlaine, i  Freem. 
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seems  to  be  requisite  that  there  should  appear  to  have  been  an 
agency,  active  or  passive,  on  the  part  of  the  devisee  in  pro- 
curing the  devise ;  it  must  appear  that  the  testator  wus  drawn 
in  to  make  the  devise  by  the  fraudulent  representation  or  en- 
gagement of  the  devisee.'  A  mere  refusal  to  perform  the 
trust  is  undoubtedly  not  enough.  So  also  if  there  be  tmy- 
fraud  used  to  prevent  the  execution  of  a  proposed  trust  agree- 
ment, a  trust  will  be  decreed ;  though  not  where  it  has  only 
been  deferred  from  negligence,  accident,  or  some  unexplained 
cause.'  And  where  it  appeared  by  parol  proof  that  the  defend- 
ant agreed  at  the  time,  and  as  part  of  the  original  bargain, 
that  he  would  execute  a  declaration  of  trust  in  favor  of  the 
grantor  and  keep  it  aM)ng  his  papers,  and  failed  to  do  so,  it 
was  held  to  be  a  fact  of  great  weight  in  making  out  a  case  of 
fraud  which  a  court  of  equity  would  relieve  agwnst  by  decree- 
ing a  trust  upon  parol  evidence.^  In  all  such  cases  of  resulting 
trusts  arising  ex  makficio,  equity,  to  use  the  forcible  expression 
of  Chief  Justice  Gibson,  turns  the  fraudulent  procurer  of  the 
legal  title  into  a  trustee,  to  get  at  faim.* 

§  9^.  Upon  similar  principles,  if  one  falsely  represent  him- 
self to  be  purchasing  for  another,  and  by  that  means  prevent 
competition  in  bidding,  or  otherwise  get  the  land  at  a  cheaper 
rate,  he  shall  be  held  a  trustee  for  him  in  whose  behalf  he 
pretended  to  act,  or,  at  least,  the  purchase  be  set  aside  on  ac- 
count of  the  fraud.'     But  in  no  case  will  the  grantee  be  deemed 

81 ;  DeTenifih  v.  Bunea,  Free.  Cb.  8 ;  Oldham  d.  Litcbford,  3  Vera.  508  ;  Thynn 
t.  Th^on,  1  Vern.  296 ;  Ht^  v.  Hoge,  1  Watts,  (Pa.)  188.  Bnt  see  Bur- 
row V.  Grenougb,  3  Yea.  Jr.  151 ;  Hargrave  v.  King,  9  Ired.  Eq.  (N.  C.)  480 ; 
Cloninger  c.  Summit,  2  Jonea  £q.  (N.  C.)  013  ;  Podmore  n.  GnuDing,  7  Sim. 
614. 

1  Whiton  D.  Russell,  1  Atk.  448;  Uiller  v.  Peuce,  6  Watts  &  S.  (Pa.)  97. 

3  Bartlett  V.  Pickengill,  1  Eden,  R.  SIC ;  1  Cox,  15  ;  4  East,  677,  d  ;  Dean 
V.  Dean,  6  Conn.  285. 

3  Jenkins  c.  Eldridgt;,  3  Story,  R.  1 81 ;  potl,  gill,  note. 

*  Hoge  V.  Hoge,  1  Watta,  (Fa.)  214. 

s  McCullocb  t>.  Cowber,  5  Watti  8c  S.  (Fa.)  480 ;  Kisler  r.  Eisler,  !  Watia, 
(Fa.)  427 ;  Scbmidt  v.  Gatewood,  2  BieL  Eq.  (S.  C.)  182. 
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a  trustee  if  he  used  no  fraud  or  deceit  in  getting  his  title,  al- 
tfaoDgh  he  verbally  promised  to  hold  the  land  for  the  grantor.^ 
Finally,  the  principles  above  laid  down  apply  in  general  to  all 
conveyances  to  persons  standing  in  fiduciary  relations  to  others, 
and  who  avail  themselves  of  their  position  to  get  the  legal  title 
to  themselves.  In  all  such  cases,  embracing  those  of  agents, 
guardians,  or  others  who  are  bound  to  act  for  the  use  of  their 
principals  or  wards'  or  other  beneficiaries,  the  parties  purchas-  , 
ing  for  their  own  use  are  made  trustees  for  those  in  whose 
name  they  should  have  purchased.^ 

§  96.  Where  a  trust  is  sought  to  he  enforced  on  the  ground 
of  fraud,  the  fraud  should  be  distinctly  alleged  and  clearly 
proved.  It  cannot  be  considered  as  inferentially  stated  by 
alleging  the  parol  trust  agreement  and  the  fiulure  to  execute 
it.'  It  seems  to  have  been  held  that  where,  in  a  case  of  trust 
aiising  upon  an  agency,  the  defendant's  answer  denied  the  fact 
of  agency,  parol  evidence  was  inadmissible  to  prove  it ;  but  the 
later  English  cases  favor  a  contrary  doctrine.  As  the  object* 
of  the  parol  testimony  is  to  show,  not  an  agreement  to  purchase 
for  another,  but  a  relation  out  of  which  grows  a  duty  to  do  so, 
perhaps  the  more  modem  view  of  the  point  should  be  deemed 
the   more  consistent  with   the   principles  of  equity  in  such 


1  Leman  v.  Wfutle}r,  4  Bubb.  Ch.  428;  Whiting  ■>.  Gould,  3  Wii.  R.  688 ; 
Bamet  t>.  Dougherty,  32  Fenn.  State  R.  872 ;  Chamblus  v.  Smith,  30  Ala.  K. 
SSe ;  CampbeU  e.  CampbeU,  3  Jones,  Eq.  (N.  C.)  36t ;  FattiBOQ  v.  Horn,  1 
Grant,  (Fenn.)  301 ;  Hogg  b.  Wilkiiu,  lb.  67. 

9  Lees  V.  Nuttall,  1  Btua.  and  Mjlne,  6S  ;  Carter  v.  Fdmer,  11  Bljgh,  N.  R. 
387 ;  Dale  r.  Hamilton,  5  Hare.  Ch.  869 ;  Sweet  v.  Jacocks,  S  Faige,  Ch.  (N.  T.) 
355 ;  Jeukins  v.  Eldridge,  3  Story,  R.   181 ;  Jackson  v.  Stembergh,  1  Johns.   - 
Cm.  (S.  Y.)  IM  ;  Ferry  v.  McHenry,  IS  Illinois  R.  227.     See  Fischli  i>.  Bu- 
nsarealy,  S  A.  K.  Marsh.  (Ky.)  23. 

3  MiUer  v.  Cotten,  5  Geoigia  R.  341 ;  Robson  v.  Harwell,  S  lb.  0B9. 

*  Bartlettc.  Hckenglll,  1  Eden,  R.515;  1  Cox,  IS;  4  Bast,  677,  n;  Taylor 
D.  Sahnon,  4  Mylne  &  Cr.  184;  Dale  v.  Hamiltoa,  3  Hare,  Ch.  369. 
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CHAPTER  VII. 

EXPRESS   TRUSTS. 


§  97-  ^^  come  now  to  coosider  the  formalitieB  which  are 
required  by  the  Statute  of  Frauds  in  cases  of  express  trusts 
of  lands,  tenements,  or  hereditaments.  These  are,  that  the 
declaration  or  creation  of  such  trusts  "  shall  be  manifested  or 
proved  by  some  writing  signed  by  the  party  who  is  by  law 
entitled  to  declare  such  trusts,  or  by  hb  last  will  in  writing." 
It  has  been  suggested  that,  by  a  comparison  of  the  ninth 
section  of  the  English  statute  with  the  seventh,  just  referred 
.to,  it  appears  to  have  been  the  intention  of  the  legislature  to 
require  by  the  latter  that  the  trust  should  actually  be  created 
by  writing;  but  it  is  admitted  that,  whatever  the  intention 
may  have  been,  it  is  clear,  upon  the  language  employed,  that  a 
trust  in  lands  is  only  required  to  be  manifeited  or  proved  hy 
written  evidence.'  From  this  it  results  that  the  instrument  in 
writing  required  by  the  statute  may  be  in  terms  less  formal 
than  would  be  required  for  the  creation  of  a  trust,  and  that  it 
is  to  be  regarded  as  an  entirely  independent  transaction.  It 
has  been  uniformly  held,  though  perhaps  not  necessarily,  on 
the  ground  of  this  peculiarity  of  phraseology,'  that  it  may 
be  executed  subsequently  to  the  creation  of  the  trust,"  or  even, 
it  is  said,  in  anticipation  of  it ;  *  or  it  may  be  executed  subse- 

1  Lewin  on  Tnuta,  p.  80. 

9  Seeptwf,  g  104. 

3  Forster  v.  Hale,  S  Tea.  Jr.  808;  Barrell  v.  Joy,  16  Masa.  R,  221 ;  Wright 
V.  Doaglasa,  S  Seidell,  (N.  Y.)  6U;  Kutledge  o.  Smith,  1  McCord,  Ch.  (S.  C-) 
119 ;  McCubInn  v.  Cromnell,  7  GUI  &  Johns.  (Md.)  157. 

*  Jackson  d.  Enrin  v.  Moore,  6  Cowen,  (N.  Y.)  706. 
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quently  to  the  death  of  the  grantor ; '  or  the  hankruptcy  of  the 
grantee.*  The  coosequeDces  are  important ;  for  if  the  trust 
bad  no  effect  previously  to  or  independently  of  the  written  de- 
claration, the  trust  property  could  not  be  disposed  of  by  the 
cestui  que  trust  in  the  meanwhile,  and  would  be  subject  to  the 
acts  and  incumbrances  of  the  ostensible  owner, 

§  98'  It  has  been  uniformly  held  that  letters  under  the 
hand  of  the  trustee,  distinctly  referring  to  the  trust,  are  suf- 
ficient as  written  manifestations  or  proofs  to  satisfy  the  stat- 
ute ; '  and  in  Massachusetts  a  printed  pamphlet,  published  and 
circulated  by  the  trustee,  has  also  been  considered  sufficient.* 
So  with  entries  made  by  the  trustee  in  his  books,  or  any 
memorandum,  however  informal,  under  his  hand,  from  which 
the  fiact  of  the  trust  and  the  nature  of  it.  can  be  ascertmned." 

§  99.  In  the  case  of  Steere  v.  Steere,'  Chancellor  Kent  had 
occasion  to  decide  upon  the  effect  of  a  series  of  letters  from 
the  alleged  trustee,  and  among  other  grounds  for  his  opinion 
that  they  did  not  furnish  such  proof  of  the  trust  as  the  law 
required,  he  remarks  that  some  of  them  were  not  addressed 
to  the  cestui  que  trust,  and  were  not  intended  for  the  purpose 
of  manifesting  or  giving  evidence  of  the  trust ;  and  in  these 
respects,  he  says,  they  difiered  from  letters  which  had  been 
admitted   in   English  cases.^      The   opinion   of  the   learned 


1  Anbroae  v.  Ambrose,  1  V.  Wma.  321 ;  Wiboo  v.  Dent,  3  Sim.  386. 

s  Gvdaer  n.  Rowe,  2  Sam.  &  Stn.  94fi. 

SForrter«>.Ba!e,»upra;  0*Hw»  t..  O-Noa,  T  Bro.  P.  C.  227 ;  Crook  n.Brook- 
ing.aTem.SO;  Morton  D.Tewart, 2  Yo.&  Coll.  67;  Steere  v.  Steere,  5  Johns. 
Cb.  (N.  Y.)  1 ;  MoTan  v.  Hays,  1  Johns.  Cb.  (N.  Y.)  339  J  MoCubbin  v.  Crom- 
vell,  T  GiU  &  Johns.  (Md.)  157;  Wiight  v.  Dongtus,  3  Selden,  (N.  Y.)  664; 
Day  0.  Both.  18  N.  Y.  «8. 

4  BaireU  v.  Joj,  16  Maes.  R.  221. 

s  Jaqaes  n.  Hall,  an  unreported  case,  recently  decided  in  Massachusetts,  and  a 
note  of  which  bag  been  kindly  furnished  to  me  by  Ibe  counsel  Barrow  f.  Green- 
ODgb,  3  Tes.  Jr.  1 5 1 ;  Lewin  on  Trusts,  p.  90 ;  Boberts  on  Frands,  p.  9G ;  Smith 
V.  Matthews,  4  L.  T.  K.  S.  26S. 

•  Steere  v.  Sleero,  S  Johns.  Ch.  (N.  Y.)  1. 

'  CHara  v-  O'Neil,  7  Bro.  P.  C.  287  ;  Forster  c.  Hale,  8  Tes.  Jr.  696. 
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Ghancdlor  shows,  however,  abundant  grounds  upon  which 
the  letters  before  him  should  be  held  insufficient ;  for  instance, 
as  not  containing  the  substance  of  the  trust  and  as  varying 
from  the  allegations  in  the  bill.  He  does  not  therefore  ex- 
pressly decide  upon  the  point  suggested,  and  we  may  suppose 
that  he  would  not  have  decided  according  to  the  intimation 
given  in  his  opinion,  if  the  case  had  depended  upon  it,  and  his 
attention  had  been  particularly  drawn  in  that  direction.  It 
may  well  be  doubted  whether  in  principle  and  reason  it  is 
necessary  that  the  writing  upon  which  a  trustee  is  to  be  held 
to  his  conscientious  duty  should  have  been  formally  promul- 
gated by  him,  and  addressed  to  those  interested,  as  evidence 
of  his  obligation  ;  and  the  general  spirit  of  the  decisions  upon 
this  class  of  cases  seems  to  be  averse  to  such  a  doctrine.  Thus 
a  trust  is  often  proved  by  the  redtal  in  a  deed,^  which,  how- 
ever solemn  a  mode  of  statement,  is  not  addressed  to  the  eesim 
que  trust,  though  it  may  be  made  with  the  intention  of  mani- 
festing the  trust.  In  Barrell  v.  Joy,'  in  the  Supreme  Court  of 
Massachusetts,  the  defendant  bad  received  from  the  plaintiff's 
father  sundry  conveyances  of  land,  and,  upon  a  suit  brought 
after  the  father's  death,  the  plaintiff^  alleged  that  the  convey- 
ances, though  in  terms  absolute,  were  for  the  purpose  of  ena* 
bling  the  defendant  to  satisfy  certain  demands  he  had  against 
the  father,  and  that  the  remainder  was  to  be  held  in  trust  for 
him,  of  which  trust  they  claimed  tiie  benefit.  There  was  a 
pamphlet  in  evidence  published  by  the  defendant,  in  which,  in 
the  opinion  of  the  conrt,  he  admitted  that  he  held  the  land  in 
trust,  as  alleged  by  the  complainants ;  but  what  they  consid- 
ered as  even  more  satisfactory  and  convindng  evidence,  was 
that  the  defendant  in  an  indenture  between  himself  and  certain 
third  parties,  covenanted  with  them  to  sell  a  portion  of  the 

1  Deg  If.  Dag,  2  P.  Wms.  412;  Bellamr  «.  Borrow,  Caa.  Temp.  T&lb.  97; 
Eirk  V.  Webb,  Free.  Ch.  81 ;  Uutchiuson  v.  TiaMi,  2  Green,  Cb.  (N.  J.)  S57 ; 
Wright  n.  Douglass,  8  Selden,  (N.  Y.)  SSi. 

9  fifurell  V.  3aj,  18  Maae.  B.  SSI. 
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lands  he  had  received,  and  apply  the  proceeds  to  the  payment 
of  demands  which  they  held  against  the  plaintifiTs  father;  from 
which  it  was  evident  that  he  considered  himself  as  holding  the 
laud  upon  trust  and  not  for  his  own  ase,  Parker,  C.  J.,  de- 
livering the  opinion  of  the  court,  said  :  "  This  is  a  sufficient 
declaration  in  writing,  for  although  not  made  to  Barrell,  (the 
cestui  que  trust,)  it  is  available  to  him  or  his  representatives." 
It  can  hardly  be  said  that  this  indenture  was  intended  by  the 
defendant  as  a  manifestation  of  the  trust  on  bis  part ;  and  if 
his  engagement  to  make  that  disposition  of  the  land  had  been 
contained  in  a  letter  to,  instead  of  an  indenture  executed  with, 
third  parties,  the  question  would  be  quite  identical  with  that 
before  the  Chancellor  in  Steere  v.  Steere;  but  it  does  not 
seem  that  the  mere  form  of  the  manifestation  should  make 
^  any  difference  in  principle.  In  a  more  recent  case  than  either, 
C!hanceIIor  Vroom  of  New  Jersey  used  the  following  language: 
"  A  declaration  of  trust  requires  no  formality,  so  that  it  be  in 
writing  and  have  sufficient  certainty  to  be  ascertained  and  exe- 
cuted. It  may  be  in  a  letter,  or  upon  a  memorandum,  and  it 
is  not  materia]  whether  the  writing  be  made  as  evidence  of  the 
trust  or  not"^  In  Forster  v.  Hale,  although  the  parol  declara- 
tions of  the  party  were  adverse  to  the  inference  of  a  trust,  and 
it  was  in  evidence  that  he  had  refused  to  execute  a  declaration, 
yet  as  the  trust  was  clearly  made  out  upon  the  face  of  a  series 
of  letters  under  his  hand,  he  was  charged  accordingly.^  In 
such  a  case,  it  is  clear  that  the  trustee  must  have  been  held 
npon  his  letters  in  spite  of  his  intentions.  On  this  point, 
therefore,  it  seems  to  be  much  the  better  opinion  that  it  is 
no  olgection  to  letters  and  other  informal  writings  or  memo- 
randa of  the  trustee,  introduced  for  the  purpose  of  proving  the 
trust,  that  they  were  drawn  up  for  another  purpose  and  not 
addressed  to,  nor  intended  for  the  use  of,  the  cestui  que  trust? 

1  Hutcbinaon  o.  Tindal,  2  Green,  CL  (N.  J.)  357. 

s  Forster  v.  Hale,  5  Tea.  Jr.  308. 

3  Bc^rtR  on  Frauds,  p.  102.     This  view  is  confiimed  by  a  comparisoD  with 
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§  100.  With  more  formal  instruments  of  manifestatioD, 
there  will  generally  be  little  difficulty.  It  has  before  been  ob- 
served incidentally,  that  a  retutal  in  a  deed  was  a  good  mani- 
festation of  a  trust,  and  the  same  is  true  of  a  deposition  of  the 
trustee,  signed  and  sworn  to  by  him,  and  fully  and  clearly  set- 
ting out  the  terms  of  the  trust.'  So,  also,  the  answer  of  the 
defendant  in  a  suit  to  enforce  the  trust,  admitting  it  as  charged, 
is  clearly  a  good  manifestation  within  the  statute.' 

§  101.  In  Hampton  v.  Spencer,  decided  a  few  years  after 
.  the  Statute  of  Frauds  was  passed,  the  plaintiff,  in  consideration 
of  £S0  paid  by  the  defendant,  conveyed  a  house- and  surren- 
dered /L  coftyhold  estate  to  the  defendant  and  his  heirs;  the  bill 
was  for  a  reconveyance  on  payment  of  the  remainder  due  of 
the  i£80  and  interest.  The  defendant  by  auswer  insisted  that 
the  conveyance  was  absolute  to  him  and  his  heirs,  without  any  ' 
promise,  clause,  or  agreement  that  the  pluntiff  might  redeem ; 
but  he  confessed  it  was  in  trust  that  after  the  £80  with  inter* 
est  was  paid,  the  defendant  should  stand  seised  for  the  benefit 
of  the  plaintiff's  wife  and  children,  although  no  such  trust  was 
declared  by  writing.  The  trust  was  not  charged  in  the  biU. 
For  the  plaintiff  it  was  insisted  that  he  having  replied  to  the 
defendant's  answer,  who  had  not  made  any  proof  of  such  pre- 
tended trust,  the  defendant  was  bound  by  his  confession  that  he 
was  not  to  have  the  estate  absolutely  to  himself,  and  no  regard 
ought  to  be  had  to  the  matter  set  forth  in  avoidance  of  the 
plaintiff's  demands,  because  the  defendant  had  not  proved  it; 


those  cases  in  which  it  has  been  held  that  a  ngnatare  (under  the  fonrth  section) 
bj  a  Bubscrihing  witness,  who  knew  (he  contents  of  the  paper,  was  a  signatttre 
within  the  statute.  See,  in  particular,  Wetford  v.  Beazely,  (S  Atk.  COS,)  where 
Lord  Hardwicke  said,  that  "  Cha  word  '  party '  in  the  statute  was  not  to  be  con- 
strued party  as  to  the  deed,  but  person  in  general ;  eUe  what  would  become  of 
those  decrees,  where  signing  of  letters,  bj  which  the  party  never  intended  to 
bind  himself,  had  been  held  to  be  a  signing  within  the  att>tnt«." 

1  Ante,  g  99 ;  Pinnay  v.  Fellows,  16  Verm.  R.  525. 

■  Nab  V.  Nab,  10  Mod.  404 ;  Ryal  v.  Byal,  1  Atk.  09 ;  McCubbin  v.  Cromwell, 
7  C^  &  JobDs..(Md.)  167 ;  Jones  v.  Slubey,  5  Har.  &  Johns.  (Md.)  372. 
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yet  the  court  decreed  the  trust  for  the  benefit  of  the.vcife  and 
children.^ 

§  103.  This  case  decides,  it  seems,  that  the  answer  of  a 
defendant,  setting  up  a  trust  in  favor  of  third  parties,  will  be 
sufficient  evidence  of  it  to  defeat  a  complainant's  equity,  in  a 
soft  brought  to  recover  or  charge  the  land,  and  not  alleging 
the  trust.  In  this  view  it  certainly  conflicts  with  the  principle 
that  a  defendant  cannot  by  his  answer  discbarge  himself,  but 
must  establish  his  matter  in  avoidance  by  proof.  It  does  not 
^pear  ever  to  have  been  followed  in  England  nor  in  this 
country.  In  a  case  in  Chancery  in  New  Jersey,  where  a  deed 
was  made,  absolute  on  its  face  and  without  any  actual  consid- 
eradoD  paid,  and  on  a  bill  to  set  it  aside  as  obtained  by  fraud, 
the  answer  admitted  that  no  part  of  the  consideration  was 
paid,  but  averred  that  the  defendant  held  it  in  trust  for  the 
wife  and  children  of  the  grantor,  (the  plaintiff,)  and  proffered 
willingness  to  execute  a  declaration  of  trust  or  secure  the 
interest  of  the  wife  and  children  in  any  vr&y  the  court  should 
direct ;  it  was  held  that  such  ao  answer,  not  being  responsive 
to  the  bill,  was  not  evidence  of  the  trust.  Chancellor  Vroom 
said  :  "  I  am  inclined  to  believe  that,  if  the  present  complain- 
ant had  filed  a  bill  claming  this  deed  to  be  a  deed  of  trust, 
and  praying  that  it  might- he  so  decreed  according  to  the  origi> 
nal  intention  of  the  parties  the  answer  of  the  defendant  admit- 
ting the  trust  would  have  been  good  evidence  of  it.  It  would 
hMe  amounted  to  a  sufficient  declaration  of  the  trust.  But  it 
would  seem  to'  be  different  where  a  compl^nant  seeks  on  the 
ground  of  fraud  to  set  aside  a  deed,  absolute  on  the  face  of  it, 
and  confessedly  without  any  actual  consideration  paid ;  for  to 
saSsr  a  defendant  in  such  a  case  to  come  in  and  avoid  the 
claim  by  aetting  up  a  trust,  would  be  to  permit  him  to  create  a 
trust  according  to  his  own  views,  and  thereby  prevent  the  con- 


1  Hampton  c.  Speooer,  2  Tern.  288. 
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sequences  of  a  fraud."'  The  position  here  taken  seems  to 
have  been  adopted  dso  in  the  courts  of  Maryland.^ 

§  lOS.  Another  class  of  cases  in  which  the  answer  of  a 
defendant  in  chancery  is  made  to  pVove  a  trnst,  may,  for  the 
sake  of  completing  our  examination  of  this  topic,  be  mentioned 
here.  Where  a  bill  is  filed  against  an  absolute  devisee  of  an 
estate,  alleging  that  it  is  held  by  him  upon  a  ti^st  not  suffi- 
ciently declared  under  the  statute,  or  illegal  or  fraudulent,  there 
the  defendant  will  be  compelled  in  equi^  to  disclose  whedier 
any  such  trust  exists,  although  he  plead  the  Statute  of  Frauds; 
and  on  his  answering  in  the  affirmative,  his  answer  is  evidence, 
not  to  set  up  the  trust,  but  to  defeat  his  apparent  title,  and  to 
found  a  decree  for  a  resulting  trust  to  the  heir.' 

§  104.  Upon  examination  of  the  decisions  which  have  been 
quoted  to  the  admissibility  of  letters,  recitals,  answers,  and 
memoranda  in  general  made  by  the  trustee,  as  manifestations 
of  the  trust,  it  will  be  seen  that  they  have  been  commonly  sus- 
tained upon  the  ground  that  the  Statute  of  Frauds  does  not  in 
its  terms  require  that  the  trust  shall  be  created  or  declared  in 
writing,  but  only  that  such  declaration  or  creation  shall  be 
manifested  or  proved  by  writing.  The  question  bow  far  such 
writings  would  be  admisuble  (in  view  of  their  informality  and 
in  view  of  their  not  being  contemporaneous  with,  or  forming  any 
put  of,  the  original  transaction  by  which  the  trust  was  created,) 
under  a  different  phraseology  of  the  law  may  be  very  impor- 
tant. In  Massachusetts  and  in  New  York,  the  statute  ^s 
been  altered ;  the  former  now  requiring  that  the  trust  shaJ^e 
created  or  declared  by  writing,  and  the  latter  that  it  shall  be 
created  or  declared  by  deed  or  conveyance  in  writing.*     The 

1  Hutchinson  v.  Undal,  2  Green,  Ch.  (S.  J.)  S57. 

3  Jones  V.  Stnbey,  6  Harr.  &  Jahna.  (Md.)  S72;  UcCubbin  v.  CFomwell,  7 
GiU  &  Johns.  (Md.)  157. 

3  Adlington  v.  Cann,  8  Atk.  141  ;  StickUnd  v.  Aldridge,  9  Tea.  Jr.  516 ; 
Mucklettou  n.  Brown,  S  lb.  S2 ;  Bishop  v.  Talbot,  cited  in  Muckleslon  v.  Broini. 
See  Rutledge  o.  SntitE,  1  McCocd,  Ch.  (8.  C.)  119. 

*  2  New  York  Eev.  StaL  134,  §  6 ;  Mast.  Bet.  Stat  1S36,  cap.  09,  §  30. 
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subject  was  presented  in  the  New  York  Conrt  of  Appeals 
very  lately,  in  the  case  of  Wright  v.  Douglass,  where  the 
question  was  upon  the  sufficiency  of  a  recital  in  a  deed  as  a 
manifestadon  of  the  trust.  Ruggles,  J.,  delivering  the  opinion 
of  a  majority  of  the  court,  said :  "  Under  our  former  statute 
in  relation  to  this  sulgect,  it  was  only  necessary  th^  the  trust 
should  he  manifested  in  writing,  and  therefore  letters  from  the 
trustee  disclosing  the  trust  were  sufficient.  Our  present 
statute  requires  that  the  trust  should  be  created  or  declared  by 
deed  or  conveyance  in  writing,  subscribed  by  the  party  creating 
or  declaring  the  trust.  But  it  need  not  be  done  in  the  form  of 
a  grant.  A  declaration  of  trust  is  not  a  grant.  It  may  be 
contained  in  the  reriting  part  of  the  conveyance.  Such  a 
recital  in  an  indenture  is  a  solemn  declaration  of  the  existence 
of  the  &cts  recited,  and  if  the  trustee  and  cestui  que  irmt&n 
parties  to  the  conveyance,. the  trust  is  as  well  and  effectually 
declared  in  that  form  as  in  any  other."^  It  would  seem  from 
this  that  if  the  New  York  statute  as  altered  had  not  required 
that  the  trust  should  be  declared  or  created  by  deed  or  convey- 
ance in  writing,  any  .recital  in  a  deed,  whether  the  trustees  and 
*eeatui  que  trust  were  parties  or  not,  or  any  "  solemn  declaration 
of  the  existence  of  the  facts  "  upon  which  a  trust  arises,  would 
be  sufficient.  Striking  oat  the  words  "  deed  or  conveyance," 
the  statute  is  left  substantially  the  same  as  the  English.  We 
may  conclude,  therefore,  that  the  phraseology  of  the  English 
statute  has  not  so  extensive  an  effect  as  has  been  supposed.  A 
recital  of  a  trust  is,  by  the  very  etymology  of  tbe  word,  subse- 
quent to  the  creation  of  the  trust ;  and  a  formal  declaration  of 
the  facts  upon  which  the  trust  arises  also  seems  to  presuppose 
an  already  existing  trust  obligation.  In  a  case  in  South  Caro- 
lina, the  Court  of  Appeals  take  that  view.  The  defendant 
diere  was  a  widow  and  executrix  under  a  will  by  which  her 
hnsband  had  devised  the  whole  of  his  property  to  her,  but 

— • 

1  Wiight  p.  DoQglui,  8  S«ldeD,  664. 
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upon  an  understanding  that  it  should  be  disposed  of  according 
to  a  prior  will  in  which  certain  provision  had  been  made  for 
his  grandchildren.  The  defendant  afterwards  signed  a  writiDg 
by  which  she  declared  that  there  Vas  due  to  her  grandson 
(the  pluntiff's  intestate)  a  certtiin  sum  of  money,  on  account 
of  the  legacies  left  him  by  his  grand&th|r,  and  promised  that 
the  same  with  interest  should  be  paid  out  of  her  estate.  The 
court  said  that  all  declarations  of  trust  must  be  in  writing,  . 
though  it  wa^  not  necessary  they  should  be  constituted  in 
writing ;  and"  that  the  instrument  in  question,  though  not  in 
terms  a  declaration  of  trust,  was  a  declaration  of  such  iacts  as 
raised  a  trust,  and  was  consequently  sufficient.^  A  very  simi- 
lar declaration  has  been  admitted  in  Massachusetts  since  the 
revised  statutes,  which  altered  the  law  so  as  to  require  the  trust 
to  he  created  or  declared  by  writing.  It  was  an  entry  made  in 
a  private  memorandum  book  of  the  trustee,  setting  forth  clearly 
a  previous  transaction  by  which  he  had  become  trustee,  and 
although  there  were  other  circumstances  in  the  case  sufficient 
to  hold  die  defendant  as  trustee,  still  this  declaration  was  held, 
as  such,  satisfactory.^  With  such  light  upon  this  question  as  is 
afforded  by  these  decisions,  it  seems  we  must  doubt  whether,  in* 
those  States  where  the  law  requires  a  trust  to  be  created  or 
declared  by  writing,  it  is  not  sufficient,  as  it  is  in  England 
under  the  old  statute,  that  that  dectaratioD  be  a  clear  statement 
of  the  facts  upon  which  the  trust  arises,  and  whether  it  is 
material  in  what  form  or  at  what  time  it  be  made. 

§  lOd.  The  language  of  the  statute  in  the  seventh  section 

1  Rntledge  v.  Smith,  1  McCord,  Ch.  119. 

9  Jaquea  v.  Hal),  we  anie,  §  98.  In  the  case  of  Jenkina  t>.  Eldredga,  8 
Story,  R.  181,  decided  aAer  the  reviuon  of  the  statntda  of  Masaachiuetts, 
Mr.  Justice  Story  said :  "  My  opiDton  hu  proceeded  upon  the  ground  that 
there  is  no  substantial  difierence  betxeen  the  SbUute  of  Fraadj  of  Masstdin- 
aetts,  either  under  the  Act  of  17S3,  ch.  37,g  3,  or  the  Reyised  Statutes  ofl  833, 
ch.  S9,  3  SO,  and  the  statute  of  29  Car.  11.  ch.  8,  on  the  subject  of  trusts;  and 
such  is  the  condunW  to  which  I  have  arrived,  upon  the  examination  of  these 
sta'tDtes."    (See  Jenkins  «.  Eldredge,  abstraoted  in  the  note  to  §  lll,po((.) 
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is,  "Some  writbg  signed,"  etc.,  and  it  is  decided  that  the 
writiDg  is  not  required  to  be  sealed.^  In  regard  to  the  mem- 
(H^nduiD  in  these  cases  of  trusts,  like  that  required  by  the 
fourth  section  in  cases  of  certain  contracts,  it  is  sufficient  if, 
of  several  papers  which  together  go  to  make  up  the  required 
manifestation  of  the  trust,  one  of  them  be  signed,  provided 
the  others  be  so  connected  with  it,  in  sense  and  meaning,  as 
to  render-  unnecessary  a  resort  to  parol  evidence  to  show  their 
rdation  to  each  other.^ 

§  106.  The  requisition  in  the  statute,  that  the  writing  shall 
be  "  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trusts  or  by  his  last  will  in  writing,"  will  be  met  by  the  signa- 
ture by  the  grantor  himself,  if  the  declaration  be  previous  to, 
or  contemporaneous  with,  the  act  of  disposition.  Having  once 
devested  himself  of  all  interest  in  property,  by  an  absolute  con- 
veyance, it  is  no  longer  competent  for  him,  either  by  parol  or 
written  declaration,  to  convert  a  party  taking  under  such  a  con- 
veyance, into  a  trustee,  except  of  course  where  the  circum- 
stances of  the  transaction  were  such  as  to  raise  a  resulting  or 
implied  trust  upon  liie  conveyance,  in  which  case  the  person 
entitled  to  such  an  interest  would  clearly  have  a  right  at  any 
time  to  declare  the  trust."  But  when  a  trustee  holds  an  estate 
for  another,  on  a  trust  dther  express  or  implied,  although  he 
succeeds  to  the  grantor's  legal  title,  a  writing  to  declare  a  fur- 
ther trust  of  the  estate  so  held,  is  to  be  signed  not  by  the  trua- 
tee  but  by  the  beneficial  owner.* 

§  107.  Where  there  has  been  an  absolute  devise  of  lands, 
a  mere  declaration  in  writing  by  the  devisor  asserting  a  trust, 
not  communicated  to  the  devisee,  and  not  executed  and  attested 


1  Adluigtoii  t>.  CsDD,  3  Atk.  141 ;  Boeoa  v.  Statham,  1  Ed.  G08. 

*  Font«T  o.  Hale,  S  Tes.  Jr.  696.    See  this  point  esamined  under  the  head 
of  the  written  memorandum  required  hy  the  ibnrth  section. 

3  Hill  on  Tnuteeo,  p.  62,  and  cases  there  cited.    Aod  tee  Storterant  v.  6tni» 
tevant,  SO  N.  T.  89. 

*  Tnmer  v.  Wood,  19  Beavan,  S30. 
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aa  rei^uired  by  the  statute  in  cases  of  wills,  will  be  insofHcieat 
to  engraft  a  trust  upon  the  will.*  A  paper  testamentary  in 
form,  but  inefficient  as  a  will  for  want  of  regular  execution 
and  attestation  as  sudi,  may,  however,  serve  as  a  written  man- 
ifestation of  the  trust,  where  it  is  not  so  controlled  by  an  abso- 
lute devise.  And  in  any  case,  even  if  the  trust  rest  entirely  in 
oral  agreement  between  the  devisor  and  devisee,  the  trust  wiH 
be  enforced  notwithstanding  the  absolute  devise,  if  it  appear 
that  the  devise  was  made  upon  the  faith  of  the  devisee's  agree- 
ment that  the  devise  being  made  to  him  absolutely,  he  would 
cany  out  the  trust.' 

§  108.  All  that  remains  before  concluding  this  chapter  is  to 
see  what  form  of  language  will  be  sufficient  to  mantfest.a  trust 
as  required  by  the  statute.  It  has  been  before  remarked  that 
the  words  used,  though  no  formulary  of  expression  be  pre- 
scribed, must  distincdy  relate  to  the  subject^uatter,  and  must 
serve  to  show  the  court  that  there  is  a  trust  and  what  that 
trust  is.  An  illustration  of  this  principle  is  presented  in  the 
case  of  Forster  v.  Hale,  where  it  was  attempted  to  establish  a 
trust  upon  the  expressions  "  our "  and  "  your,"  contained  in 
letters  of  the  defendant  to  the  alleged  ces^i  que  trust,  refer- 
ring to  the  property  in  dispute.  It  was  held  that  such  terms 
did  not  necessarily  imply  that  the  parties  to  the  correspondence 
were  joindy  interested  in  the  estate  alluded  to ;  and  the  Master 
of  the  Rolls,  Sir  Richard  Pepper  Arden,  sud  there  was  great 
danger  in  executing  trusts  proved  only  by  letters  loosely  speak- 
ing of  trusts  which  might  or  might  not  be  actually  and  de- 
finitively settied  between  the  parties,  with  such  expressions  as 
those  above  quoted,  intimating  only  some  intention  of  a  trust, 
and  that  it  should  be  clear  fi-om  the  declaration  what  the  trust 
was.'     So  m  the  case  of  Steere  v.  Steere,  before  Chancellor 


1  Adlington  V.  Cann,  S  Atk.  141. 

3  SticklsDd  V.  Aldridge,  9  Tes.  fll6 ;  Podmore  v.  Gunniag,  7  Simons,  644 ; 
rieniey  v.  Wood,  19  BeaTsn,  837.    Pott,  $  442 ;  ante,  §  94. 
3  Forster  v.  Hale,  8  Vet.  Jr.  696. 
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Kent,  two  of  the  defeodants,  sods  of  Stephen  Steere,  under 
whose  will  the  plainti£&  claimed,  had  purchased  at  judgment 
sale  certain  land  belonging  to  their  father,  and  it  was  alleged 
that  they  held  it  under  a  trust  to  recoovey  to  the  testator  on 
repayment  of  the  purchase-money  and  expenses.  The  evidence 
relied  upon  consisted  of  a  number  of  letters  written  by  one  or 
more  of  the  defendants,  in  which  frequent  allusion  was  made 
to  the  estate,  and  to  a  promise  by  the  defendants  that  the 
iamily  should  have  a  part  of  it,  that  it  should  be  held  for  the 
family,  with  similar  general  expressions.  The  Chancellor  was 
'clear  that  such  language  did  not  tend  to  show  the  trust  alleged, 
which  was  a  trust  in  favor  of  the  testator ;  but  that  even  if  a 
trust  in-l^vor  of  the  family  had  been  alleged,  the  suggestions 
and  indmations  were  too  loose  to  found  a  decree  for  specific 
execution.' 

§  109.  Any  instrument,  however,  which  distinctly  shows 
the  trust  relation  existing  between  the  parties  will  be  suffident 
to  satisfy  the  statute,  in  whatever  form  it  may  be.  Thus  an 
acknowledgment  in  writing  that  be  is  indebted  to  another  for 
a  legacy  under  a  will,  shows  the  defendant  to  be  a  trustee  for 
the  purpose  of  canying  out  the  will  to  that  extent.^  So  where 
the  defendant,  the  owner  of  the  legal  title  to  an  estate,  had 
covenanted  widi  third  parties  to  sell  part  of  it  and  apply  the 
proceeds  to  the  payment  of  certain  demands  which  they  held 
agiunst  the  plaintiff's  father,  from  whom  the  estate  had  been 
purchased,  it  was  held  to  he  a  suffident  declaration  of  trust, 
as  furnishing  conclusive  evidence  diat,  notwithstanding  the 
defendant  held  the  legal  title,  there  was  a  beneficial  interest 
remaining  in  the  plaintiff's  father.'  So  where  the  holder  of 
a  note  indorsed  to  him  as  security  for  a  debt,  having  recovered 
judgment  against  the  promisor  and  levied  on  the  rents  and 


1  Steere  v.  Steere,  5  Johm.  Ch.  (S.  Y.)  1. 

■  Ratledge  r.  Smith,  1  McCord,  Cb.  (S.  C.)  lie. 

s  Burell  t>.  Joj,  IS  Man.  B.  231. 
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profits  of  his  land  for  a  term  of  years,  signed  a  writing  not 
under  seal,  promisiiig  to  pay  to  the  plaintiff  all  the  rents  which 
he  should  receive  after  his  debt  should  be  paid,  or  to  allow  the 
plaintiff  the  use  and  improvement  of  the  land  after  such  pay- 
ment, it  was  held  that  this  was  a  suflident  declaration  of  trust.^ 
And  a  mere  private  memorandum  made  by  the  defendant  in 
his  own  handwriting,  though  not  signed,  setting  forth  that  in 
a  pluvious  conversation  with  the  plaintiffs'  testator,  he  had  told 
him  that  certain  persons  (the  plfunti&}  were  to  have  certain 
legacies  and  annuities,  has  been  held  to  be  a  sufficient  declara- 
tion of  the  trust  for  those  purposes*  * 

§  1 10.  A  covenant  to  convey  or  hold  lands,  purchased  or  to 
be  purchased,  to  certain  uses,  or  a  bond  to  convey  lands  as  the 
cestui  que  trust  shall  direct,  are  obviously  equivalent  to  decla- 
ration of  trust.'  So,  also,  where  a  revolutionary  soldier  entitled 
to  bounty-land  delivered  to  one  fiirch  (from  whom  by.  mense 
assignments  it  came  to  the  appellants)  his  discharge  from  the 
army,  indorsing  upon  it  the  following:  "This  is  to  certify  that 
the  bearer,  John  Birch,  is  entitled  to  all  the  lands  that  I,  Ben- 
jamin Griifin,  am  entitled  to,'  either  from  die  State  or  Conti- 
nent, for  my  services  as  a  soldier,  certified  in  my  discharge," 
Kentj  C.  J.,  held  that  this  certificate  was  an  assignment  of 
Griffin's  equitable  claim  to  the  land,  was  sufficient  for  that 
purpose  without  any  words  of  inheritance,  and  amounted  to 
a  declaration  of  trust.* 

§  111.  Where  there  is  any  written  evidence  showing  that 
the  person  apparently  entitled  is  not  really  so,  parol  evidence 
may  be  admitted  to  show  the  trust  under  which  he  actually 
holds  the  estate.  In  the  comparatively  recent  case  of  Cripps 
V.  Jee,  an  estate  being  subject  to  certain  incumbrances,  the 


1  Aimi  V.  AMej,  4  Pick,  (hUm.)  71. 
■  Barrow  v.  Greenoagh,  8  Yes.  Jr.  ISS. 

1  Est!  of  Flj-mouth  t>.  Hicknuu),  2  Tern.  167;  Blake  o.  Blake,  2  Bro.  P.  C 
260 ;  Mooraroft  v.  Dowdiug,  2  P.  Wms.  314. 
*  Fiaber  v.  fields,  10  Johns.  (N.  T.)  iH. 
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grantor  mortgaged  the  equity  of  redemption,  by  deeds  of  lease 
and  release,  to  two  persons  of  the  name  of  Rogers,  as  pur- 
chasers for  a  consideration  stated  in  the  deed,  the  real  inten- 
tion of  the  parties  being  that  the  Rt^rses  should  be  mere 
trustees  for  the  grantor,  and  should  proceed  to  sell  the  estate, 
and  after  paying  the  incumbrances  should  pay  the  surplus 
.  money  to  the  grantor.  In  the  books  of  account  of  one  of 
tiM  R<^rses,  there  appeared  an  entry  in  his  handwridng  of 
a  year's  interest  paid  to  an  incumbrancer  on  the  estate,  on 
account  of  the  grantor,  and  other  entries  of  the  repayment  of 
that  interest  to  Rogers  by  the  grantor,  and  there  was  also  evi- 
dence of  a  note  and  bond  given  by  the  Rogerees  to  a  creditor 
of  the  grantor  ;  in  which  they  stated  themselves  to  be  trustees 
of  the  estate  of  the  grantor.  Lord  Kenyon  held  that  this  writ- 
ten evidence  being  inconsistent  with  the  fact  that  the  Rogerses 
were  ^  actual  purchasers  of  the  equi^  of  redemption,  further 
evidetnl  by  parol  was  admissible  to  prove  the  truth  of  the 
transaction.^     Parol  evidence  has  also  been  admitted  by  Chan- 


1  Crippe  n-  Jee,  i  Bro.  CL  472 ;  Leirin  on  TruslB,  62.  The  principla  is  some- 
what iUnttrated  in  the  following  case,  which,  howeTer,  was  decided  long  anterior 
to  Cripps  V.  Jee,  and  apparently  upon  another  groand.  Bill  filed  to  set  aude 
an  aMgnroeiit  of  a  leawhold  estate,  and  all  other  the  estate  and  effects  of  the 
plaintiff,  upon  a  suggestion  that  the  same  was  never  intended  as  an  absolute 
asagDment  for  tiie  benefit  of  the  defendant,  but  made  only  to  ease  the  plaintiff 
<£  the  trouble  and  care  of  managing  hia  own  concerns  at  that  time,  (being  then 
nnder  great  Infimuties  of  body  and  mind,)  and  subject  to  a  tnut  for  the  benefit 
of  the  plaintiff,  if  he  should  ^erwards  be  in  a  capacity  of  taldng  care  of  his 
own  affaiiB.  No  trust  of  any  Iclnd  appeared  on  the  iace  of  the  asugnment,  but 
npoa  the  whole  circumstances  of  the  case  (viz.),  the  annuity  reserTed  to  the 
plaintiff  being  by  no  means  an  equivalent  to  the  estate  so  disposed  of,  the  reci- 
tal in  the  deed  of  assignment  that  the  plaintiff  was  nnder  a  disability  at  that 
time,  of  taking  care  of  hb  own  afiaiiv,  all  the  effects  in  general  bebg  assigned, 
as  well  as  the  leasehold  estate,  and  after  a  general  covenant  in  the  deed  from 
the  defendant  to  indemnity  the  pl^ntiff  ag^nst  any  breach  of  covenant  in  the 
original  lease,  and  a  special  reservation  to  the  plwntiff  of  all  the  timber,  &c., 
and  he  set  out  and  allow  timber  for  the  reptur  of  the  estate,  (a  circnmstance 
principally  relied  on  by  the  Lord  CAanedlor,  as  not  at  all  reconcilable  with 
ao  aheolute  diiposidon  of  the  whole  interest  to  the  defendant,)  and  other  cir- 
cmutaiices  nusing  a  atrong  ptemmption  of  a  trust  intended.    Xord  Chaitedior 
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cellor  Kent  to  repel  tfae  infereoces  of  a  trust  from  certun  let- 
ters and  accounts,  in  a  case  where  the  writings  were  of  a  loose 
and  ambigfuous  character,  die  principle  being  however  care- 
fully reserved,  that  if  the  written  proof  had  been  clear  and 
positive,  it  could  not  have  been  rebutted  by  parol.^  Bnt  ia 
Leman  v.  Whitley,  while  the  exception  in  favor  of  trusts  partly 
proved  in  writing  was  recognized,  the  binding  application  of 
the  Statute  of  Frauds  to  cases  of  mere  parol  trusts  was  firnl^ 
sustained.  A  son  had  conveyed  an  estate  to  bis  father,  nomi- 
nally as  purchaser,  for  the  consideration,  expressed  in  the  deed, 
of  ^400,  but  really  as  a  trustee,  in  order  that  the  father,  who 
was  in  better  credit  than  the  son,  might  raise  mouey  upon  it 
by  way  of  mortgage  for  the  use  of  the  sou.  The  father  died 
shortly  afterwards,  before  any  money  was  raised,  having  by 
his  will  made  a  general  devise  of  all  his  real  estate.  Sir  John 
Leach,  in  holding  the  case  to  be  within  the  Statute  of  ^auds, 
and  that  parol  evidence  was  inadmissible  to  prove  tm  trust 
said :  "  There  is  here  no  pretence  of  fraud,  nor  is  there  any 
misapprehension  of  the  parties  with  respect  to  the  effect  of  the 
instruments.  It  was  intended  that  the  father  should  by  legal 
instruments  appear  to  be  the  legal  owner  of  the  estate.  There 
is  hefe  no  trust  arising  or  resulting  by  the  implication  or  con- 
struction of  law."  He  then  adverts  to  Cripps  v.  Jee  and  to 
the  written  evidence  in  that  case,  upon  the  strength  of  which 
Lord  Kenyon  had  admitted  the  auxiliary  parol  proof,  and  adds : 
"  There  is  here  no  evidence  in  writing  which  is  inconsistent 

(Hardwicke)  admitted  parol  erideiice  to  explain  this  trauMction,  viz.,  declan- 
tioni  by  the  defendaot,  at  the  time  the  deed  of  asugnment  ma  executed,  and 
afterwards  amoanting  to  an  acknowledgment  of  lach  a  trust  as  &e  plaintiff 
now  inaiated  upon ;  and  his  Lordship  said  anch  eTidence  wm  oonrirtent  with  the 
deed,  as  there  was  all  the  appearance  of  an  intended  tmst  upon  the  face  of  it : 
but  however  though  there  can  bo  no  parol  declaration  of  a  troat,  since  the  sOt. 
of  39  Car.  n.,  jet  this  evidence  is  proper  in  avoidance  of  fraud,  which  was  here 
intended  to  be  put  on  the  pluntiff,  for  the  defendant's  design  was  absolutely  to 
deprive  the  plaintiff  of  all  the  benefit  of  hit  estate.  Hatchint  c.  Lee,  1  Atk. 
M7. 
1  Steere  o.  Steere,  6  Johns.  Ch.  (N,  T.)  1. 
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with  the  fact  that  the  fether  waa  the  actual  purchaser  of  this 
estate ;  and  it  does  appear  to  me  that  to  give  effect  to  the  trust 
here  would  be  in  truth  to  repeal  the  Statute  of  Frauds."^ 
It  would  seem  that  the  exception  established  in  Cripps  v.  Jee, 
in  fevor  of  trusts  partly  manifested  by  writings,  is  difficult  to 
reconcile  with  the  plain  language  and  policy  of  the  statute 
requiring  the  trust  (that  is,  the  whole  trust,)  to  appear  by 
written  evidence ;  and  that  the  determmation  in  Leman  v. 
Whitley,  not  to  admit  it  unless  clearjly  applicable,  was  wise 
and  consistent.* 

1  Leman  tr,  Wlitley,  4  Russ,  Ch.  483. 

»  In  the  case  of  Jenkins  v.  Eldridge,  (3  Story  R.  181,)  Leman  o.  Whitley, 
was  referred  to  anil  diaapproved,  aa  improperly  exclading  parol  eridence  in 
caaea  of  trusts,  and  Mr.  Justice  Story  says  "  he  should  hare  luid  great  difficulty 
fn  following  it,  e»en  if  there  were  no  authorities  which  seemed  fairly  to  present 
ground  for  doubt,"  which  authoritiea  are  Lees  v.  Nuttall,  1  Euss.  &  Mylne,  68 ; 
Carter  p.  Palmer,  11  Bligh,  N,  E.  397;  and  Morris  v.  Nixon,  1  How,  (S.  C.) 
118,  With  the  greatest  submission,  it  must  be  said  to  be  doubtful  whether 
tbe  principle  laid  down  in  Leman  v.  Whitley  has  been  denied  or  questioned  in 
dther  of  the  decinons  quoted.  And  ib  is  remarkable  that  any  qualiScatiou  of 
that  principle  should  have  been  intended,  no  reference  being  mode  to  Leman  t>. 
Whitley  in  either  of  them.  We  should  naturally  desire  to  sea  those  decisions 
placed  upon  some  other  ground,  rather  than  conclude  (as  it  seems  we  must) 
that  they  establish  the  absolute  admissibility  of  parol  evidence  in  cases  of  trusts.  ■ 
Hie  two  first-mentioned  cases  were  mere  cases  of  an  agent  abasing  his  agency 
to  acquire  the  legal  title  contrary  to  the  intention  of  his  principal,  such  as  have 
been  referred  to  on  page  93,  and  are  always  excepted  from  the  operation  of  the 
statute  npon  the  ground  of  a  resulting  trust,  ex  m(deficu>,  in  favor  of  the  princi- 
pal The  last  is  the  common  case  of  an  absolute  deed  of  land,  proved  by  parol 
to  have  been  actually  made  as  security  for  a  loan  of  money ;  such  proof  in  that 
particnlar  class  of  cases  being  allowed  in  the  great  majority  of  equity  and  even 
law  courts  of  our  country,  (though  not  in  Massachusetts,)  and  upon  grounds 
quite  nnconnected  with  any  eoastruotion  of  the  Statute  of  Frauds.  Mr.  Justice 
Story,  in  his  Equity  Jurisprudence  (§  119B,  note  2),  refers  to  Leman  v.  Whitley 
aa  a  case  whic-h  stands  upon  the  extxeme  boundary  of  the  law  aa  to  the  ioadmis- 
Klrility  of  parol  evidence  in  cases  of  rMuiiinj  (nwte,  and  his  condemnation  of  the 
case  in  hia  decision  in  Jenkins  v.  Eldredge  is  apparently  pronounced  under  the 
same  impression  that  it  was  a  case  of  a  resulting  trust  But  Sir  John  Leach  ex- 
pressly saya  in  hia  opinion  that  it  is  not  a  case  of  a  resulting  trust,  but  of  parol 
evidence  offered  to  prove  an  express  truat  against  the  written  documents  in  the 
case.  From  thia  and  other  remarks  of  Mr.  Justice  Story,  it  must  be  inferred 
that  the  intent  of  the  decision  in  Leman  v.  Whitley  waa  in  some  measure  misap- 
prehended by  him.    Jenkins  o.  Eldredge  is  a  case  itself  which  in  all  its  bearings 
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§  ll!^.  When  we  come  to  that  part  of  our  subject  which 
relates  to  contracts,  it  will  be  seen  that  one  of  the  most  im- 


u  highly  intei«sting  in  relatioa  to  the  wltole  (object  of  tnuts  u  affected  bj  the 
aUtute,  and  as  it  hat  been  Mveral  times  reren«d  to  la  preceding  pages,  an  ab- 
stract of  its  facts  and  the  points  decided  is  here  presented.  Jenkins  purchased 
a  piece  of  land  of  De  Bloia  for  S20,000,  tdth  a  view  to  build  on  it  for  specala- 
tion.  Being  unable  to  compljr  with  the  conditions  of  sale,  he  agreed  with  De 
BlcHB  that  her  warranty  deed  conveying  the  premises  to  him,  shoald,  on  the 
execution  of  the  agreement  and  the  payment  ofSljOOO  to  De  BloJs  by  Jenkins, 
be  deposited  with  one  Philips  in  escrow  to  be  delivered  to  Jenkins  if  he  should, 
before  a  certain  day,  pay  De  Bloia  (5,042.50  and  execnte  a  note  to  her  for 
tlS,127  payable  in  five  years,  and  a  mortgage  of  the  premises  to  secure  the  pay- 
ment of  the  note  and  taxes  i  otherwise  the  contract  of  sale  to  be  null  and 
Toitl,  and  the  t1,000  forfeited  to  De  BIihb.  Jenkins  paid  the  $1,000,  and 
took  posaeaaion  of  the  land  and  made  excavations  and  conmenced  boilding 
upon  il,  expending,  aa  hia  bill  alleged,  aboat  $15,000.  Hia  means  being 
exhausted,  he  waa  unable  to  pay  the  SS,000  on  the  day  stipulated,  and  De  Bhua, 
pressing  payment,  threatened  to  sell  the  premises  at  auction.  Jenkins  applied 
for  and  obtained  an  injunction,  and  a  decree  giving  him  about  one  year  more  in 
which  to  perform  the  contract,  but  he  failed  finally  to  do  it,  and  hia  tall  was 
dismissed.  In  the  intervening  year,  Jenkins  applied  to  Eldredge  for  aaaiatance 
in  raiting  money  to  complete  his  enterprise ;  and  it  waa  agreed  between  them 
that  Eldredge  should  take  a  conveyance  of  the  premises  from  De  filois,  which 
was  accordingly  done  after  the  dismissal  of  the  tnll,  and  Jenkins  executed  a 
release  to  Eldredge  by  which  he  adtnjtted  in  terms  that  he  had  "  no  legal  or 
equitable  right  in  or  to  the  same."  From  that  time  forward  Eldredge  continued 
to  be  ostensibly,  and,  so  far  aa  the  second  title  waa  concerned,  the  sole  and 
escln^ve  owner  cf  the  legal  and  equitable  estate  in  the  premises.  Jenkins  waa 
subsequently  employed  superintending  the  erection  of  the  building.  The 
nacesaary  moneys  were  advanced  chiefly  by  Eldredge,  but  in  part,  as  it  appeared, 
by  Jenkins  himself.  The  original  intention  of-  the  parties  waa  shown  by  parol 
evidence  to  be,  that  the  whole  legal  and  equitable  estate  should  be  in  Eldredge, 
to  enable  him  to  raise  money  un  it  lo  complete  the  buil<ting  and  discharge  the 
incumbrances.  Eldredge  admitted  that  he  had  promised  to  make  a  deed  of  trust 
and  place  it  among  his  papers,  to  provide  for  the  contingency  of  his  death,  but 
denied  that  he  ever  made  sacb  a  deed,  or  that  he  ever  intended  to  fetter  his  legal 
and  equitable  estate  in  the  premises.  There  was  parol  evidence  that  it  was 
part  of  the  original  bai^in  that  this  declaration  of  trust  should  be  made  and 
preserved  by  Eldredge.  It  was  contended  on  the  part  of  the  plaintiff  that  the 
case  was  taken  out  of  the  statute;  1.  Because  it  was  a  resulting  trust.  2.  Be- 
cauK  it  waa  a  case  of  agency.  S.  Because  Eldredge  had  been  guilty  of  fraud  in 
his  conduct  and  operations.  4.  Because  the  plaintiff  had  done  acta  of  part 
performance,  and  could  not  now  be  reinstated  in  bis  former  position  without 
a  decree  for  the  specific  executJon  of  the  trust.    Judge  Story's  opinion  wai 
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portaDt  questions  to  be  aetded  is,  Whether,  in  tfae  memorandum 
of  tbe  contract,  the  consideration  is  required  to  be  expressed. 


thttt  the  csM  MM  not  to  be  conudered  as  one  rtaading  purely  or  singly  upoa 
(fiitlier  of  these  gronndt,  but  aa  embracing  ingredients  of  all  of  them,  and  he 
examines  the  case  io  each  vieir:  Upon  the  first  ground,  namely,  that  Jenkins 
bad  a  resnlting  trust  la  the  estate,  he  says,  "  that  the  plaintiS'  had  expended  a 
lai^  sum  of  money  on  the  premises ;  that  De  Blois  never  could  have  coq< 
Teyed  the  same  to  Eldredge  without  the  plaintiff's  express  solicitation  and 
consent,  and  that  Eldredge  wai  in  no  just  sense  a  purchaser  for  his  own  sola 
account,  giving  a  full  value  for  the  premises,  but  bought  with  a  full  knowledge 
of  tbe  enhanced  value  by  the  expenditures  of  the  plaintiff  and  for  the  purpose 
of  giving  the  bene6t  of  such  expenditures  as  a  resulting  trust  between  tbe 
pliuntiff  and  himself  in  the  premisea  In  this  respect,  it  approaches  vetj 
nearly  to  the  case  of  a  jiunt  purchase  where  each  purchaser  is  to  have  an 
interest  in  the  purchase,  in  proportion  to  his  advances.  Now,  in  such  cases, 
parol  evidence  it  cleariy  admisaible  to  establish  the  trnst,  as  well  as  to  rebut,  con- 
trol, or  vary  it  It  appears  to  me  that  it  may  well  be  treated  as  a  mixed  case; 
quoad  the  plaintiff,  as  a  resulting  trust  pro  ianto,  and  quoad  Eldredge,  as  a  trust 
pro  Ianto  forbis  liabilities,  expenditures,  and  compensation."  He  proceeds:  "In 
the  next  place,  as  to  the  agency.  It  appeais  to  me,  that  here  a  confidential 
relation  of  principal  and  agent  did  exist ;  and,  that  being  once  shown,  it  disables 
the  party  from  insisting  upon  the  objection  that  the  trust  is  void  as  being  by 
parol.  Tbe  very  confidential  relation  of  principal  and  agent  has  been  treaty 
as,  for  this  purpose,  a  case  lui  generis.  It  is  deemed  a  fraud  for  an  agent  to 
avail  himself  of  his  confidential  relation  to  drive  a  bargain,  or  create  an  interest 
adverse  to  that  of  his  principal  in  the  transaction ;  and  that  fraud  creates  a 
trust,  even  when  tbe  agency  itself  may  be,  nay,  must  be  proved  only  by  parol. 
In  the  next  place,  as  to  the  asserted  fraud.  If,  as  the  atpiment  of  the  plaintiff 
supposes,  Eldredge  originally  eng^ed  in  the  undertaking  with  a  meditated  de- 
tdgn  to  mislead  the  confidence  of  the  plaintiff,  and,  by  practising  upon  his  cre- 
dulity and  want  of  caution,  to  get  tbe  title  to  the  property  in  his  own  hands,  and 
then  (O  convert  it  into  the  means  of  oppresavely  using  it  for  his  own  advantage 
and  interest,  I  should  have  no  doubt  that  the  case  would  be  out  of  the  reach  of 
the  Statute  of  Frauds  ;  for  tbe  rule  in  equity  has  always  been,  that  tbe  statute 
is  not  to  be  allowed  as  a  protection  of  fraud,  or  as  the  means  of  seducmg  the 
unwary  into  false  confidence,  whereby  their  intentions  are  thwarted  or  thmi 
interests  are  betrayed."  The  learned  judge  here  refers  to  Montacute  d.  bias- 
well,  (]  F.  Wms.  618-G20,)and  to  the  opinion  of  Lord  Chancellor  Parker  there 
expressed,  that  "in  cases  of  fraud,  equity  wouU  relieve  even  against  the  vrords 
of  the  statute  ;  but  where  there  is  no  fraud,  only  relying  upon  the  honor,  word, 
or  promise  of  the  defendant,  the  statute  making  those  promises  void,  equity  will 
Dot  interfere."  He  dissents  from  that  proposition,  eren  as  applied  to  cases  of 
contracts  in  consideration  of  marriage,  and  then  proceeds  as  follows :  ",  I  doubt 
the  whole  fbuodation  of  the  doctrine,  u  not  distingmshable  from  other  cases, 
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It  may  be  suffident  to  remark,  in  reference  to  the  wridn^ 
required  by  tbe  seventh  section  in  cases  of  trusts,  that  all  the 


which  Courti  of  Equity  are  (tcciutomed  to  extnct  frtaa  the  gnwp  of  the 
Statate  of  Frauds.  It  ia  not,  however,  uecetsary  to  conmder  what  shoald  be  the 
true  rule  id  such  a  case ;  the  preaent  is  not  one'of  th&t  OAture,  but  stands  upon 
very  different  gronnds.  I  think,  moreoTer,  that  there  is  one  ingredient  in  the 
present  case,  which  gives  it  a  marked  character,  which  ia  often  relied  on  in 
cases  of  agreements  on  maniage ;  that  Eldredge  did  agree  to  rednce  the  tmst  to 
writing,  and  to  keep  B  private  memorandum  thereof  in  his  own  possesion,  as 
evidence,  in  case  of  his  death  or  other  accident.  I  do  not  accede  to  the  state- 
ment, that  this  was  a  mere  sabsequent  promise,  long  after  the  execution  of  the 
conveyances,  as  his  ansKerimporlE;  but  it  was  a  part  <^  his  original  agreement, 
and  upon  the  faith  of  which  the  arrangement  was  completed.  He  never  dH 
compl^i  with  that  part  of  the  agreement  He  admits  that  he  never  made  any 
such  momonndum.  If  he  had  made  one,  it  might  have  swept  away  the  whole 
of  his  present  defence.  I  should  not  incline,  however,  to  unpute  to  Eldredge 
any  such  original,  premeditated  intention .  of  fraud  as  the  agreement  of  the 
plwnliff  supposes,  unless  driven  to  it  by  the  most  cogent  circumstances  of  neces- 
sity. And  it  does  not  seem  to  me  necessary,  in  this  case,  to  go  to  such  a  lengtK 
In  my  judgment,  the  result  is  the  same,  although  llie  original  design  of  Eldredge 
was  perfectly  fliir  and  honorable,  if  he  has  since  deviated  from  his  duty,  and 
attempted  to  absolve  himself  frmn  the  obligations  of  the  trust,  such  as  he  knew 
the  plaintiff  believed  it  to  be,  and  constantly  acted  apon ;  because,  in  point  of 
law,  it  wonld  be  a  breach  <^  trust,  involving  a  constructive  fraud,  soch  as  a 
'  Court  of  Equity  ought  to  relieve.  In  the  next  place,  as  to  the  groimd  of  a 
part-peiformaiice  on  the  part  of  the  plunliff.  From  what  has  been  already 
suggested,  there  seems  to  me  strong  ground  to  support  this  suggestion.  The 
pluntiff  did,  at  the  time  of  the  conveyance  to  Eldredge,  surrender  up  his 
present  rights  or  just  expectations  under  the  contract  with  De  Blois  ;  he  suf- 
fered his  equi^  to  expire,  and  be  agreed  to  give  up  to  Eldredge  all  claims 
which  he  might  have  to  the  prenuses;  and  (wnsented  Co  a  direct  conveyance 
thereof  to  Eldredge.  He  did  more :  he  surrendered  up  all  remuneration  for  his 
past  advances  and  services ;  and  also  aU  remuneraUon  for  his  future  services, 
except  BO  far  as  ultimately,  after  satisfying  all  other  cltums,  there  might  remain 
a  surplus  of  valoe  of  the  property  to  indemnify  him.  It  has  been  suggested  that 
he  had,  at  the  time,  no  claim  upon  De  Blois  for  those  advances,  or  services,  or 
improvement  of  the  property.  ,  I  doubt  if,  in  equity,  that  doctrine  is  maintain- 
able,  if  the  value  in  the  hands  of  De  Bbis  had  been  greatly  euhanced  thereby. 
Bat  upon  this,  to  which  alluaton'has  been  before  made,  I  do  not  dwelL  But 
I  do  put  it,  tbat  none  of  these  acta  would  have  been  done,  and  above  all,  the 
release  to  Eldredge  by  the  pluntiff  would  never  have  been  executed,  but  upon 
tbe  iuth  that  the  tmst  was  to  exist  for  the  pluntiff 's  benefit,  and  the  release 
was  a  p^rt  execution  of  the  agreement  between  him  and  Eldredge.  And  here 
I  cannot  bnt  remark,  that  the  very  exception  in  the  deed  of  De  Bltoa  to 
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readoDS  in  favor  of  requiring  the  express  statement  of  the 
consideration  under  the  fourth  section  seem  to  hold  good  in 
relation  to  the  other.  There  arf  two  cases  found  in  which 
this  question  has  been  passed  upo*  and  in  which  it  was  de- 
dded  that  the  consideration  need  not  be  expressed.  One  of 
them,  however,  was  in  Massachusetts,  where  it  had  been  set- 
tled, for  their  own  courts,  that  even  the  fourth  section  does  not 
require  the  consideration  to  appear  iu  the  memorandum,  and 
the  other  was  upon  an  instrument  under  seal,  a  case  excepted, 
even  in  England,  from  the  application  of  the  general  rule.^ 

S  ]  IS.  It  should  also  be  observed,  before  passing  from  this 
branch  of  our  subject,  that  the  principles  upon  which  Courts 
of  Equity,  under  peculiar  circumstances,  decree  the  specific 
execution  of  verbal  contracts,  notwithstanding  the  Statute  of 
Frauds,  comprehend  cases  of  trusts  resting  in  parol,^  It  is 
not,  however,  deemed  worth  while  to  anticipate  here  the  dis- 
cussion of  any  part  of  the  important  subject  of  the  Enforce- 
ment in  equity  of  obligations  affected  by  the  statute,  that  being 
reserved  for  especial  examination  hereafter.' 


Eldredge,  (a  most  fit  and  proper  exception,  under  the  circnmstSDcec,  and  upon 
which  the  release  waa  deugned  to  operate,)  '  excepting  an;  claim  or  demaad 
made  bj,  throagb,  or  on  accoant  of  Joseph  Jenkins,  and  also  excepting  anj 
claim  or  demand  arieing  ont  of  any  contract  made  by  or  witb  said  Jenkins,' 
■hows  clearly  that  all  the  pardea  nndentood  that  Jenki&B  then  had  or  claimed 
lome  right  or  title  in  the  premises,  and  that  the  eztingnishment  of  it  iras  essen- 
tial to  ihe  «ecniit7  of  gurchasera.  So  that,  upon  the  groond  of  part-perfonn- 
ance,  there  is  much  in  the  case  to  take  the  case  out  of  the  statute." 

1  Aims  t.  Ashley,  i  Kck.  (Mass.)  71 ;  Fisher  v.  Fields,  10  Johns.  (N.  T.)  49B. 

<  Jonkins  r.  Eldredge,  anU,  §  111,  a. ;  Robson  v.  Harwell,  6  Georgia  K.  089. 

'  Port,  Chiqiter  XIX. 
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OF    CONTRACTS, 


AS   AFFECTED    BT   THE    FOUKTH    AKD    i 

STATUTE    or    FRAUDS. 

Section  4.  No  action  shall  be  brought  wherebj  to  charge  any  executor 
or  adminiatrator  upon  any  special  promise,  to  answer  damages  out  of  bis  own 
estate ;  !,  or  whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriages  of  another  person ;  S,  or  to  charge 
any  person  upon  any  agreement  made  upon  consideration  of  marriage;  4,  oi; 
spon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them ;  6,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  6,  onless  the  agreement 
□pon^which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized. 

Section  1 7.  No  contract  for  the  sale  of  any  goods,  wares,  and  merchandises 
for  the  price  of  £10  sterling,  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actbally  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  that 
some  note  or  memoranduTn  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agenb  thereunto  lawfully 
authorized. 
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CHAPTER    VIII. 

VERBAL   CONTRACTS,   HOW   FAR   VALID, 

§  114.  We  come  now  to  consider  the  Statute  of  Frauds 
in  its  application  to  contracts;  a  branch  of  the  subject  of 
superior  importance,  and  upon  which  the  decisions  of  the 
courts  of  both  countries  have  been  very  numerous,  presenting 
a  great  varie^  of  questions  of  acknowledged  difficulty.  The 
method  proposed  for  the  discussion  of  it  is  that  suggested  by 
the  very  arrangement  of  the  sections  above  quoted  from  the 
English  statute,  and  it  is  to  examine,  Ftrsi,  How  far  the  stat-, 
nte  affects  ver]^  contracts  ;  Secondly,  What  are  the  contracts 
embraced  by  It ;  and  Thirdly,  What  are  the  formalities  which 
it  requires  in  the  making  of  such  contracts  ;  or,  more  briefly, 
its  operaiioTi,  its  suhj'ect^naftery  and  its  requirements.  The 
first  of  these  divisions  will  form  the  subject  of  the  present  and 
the  succeeding  chapter. 

§  115.  The  Statute  of  Frauds  does  not  declare  that  die 
contracts  embraced  by  it  shall  be  illegal  or  void,  unless  put  in 
writing.  It  does  not  in  any  way  affect  their  substance  or  in- 
gredients, bat  simply  prescribes  as  a  rule  of  evidence,  that,  in 
cases  where  they  are  sought  to  be  enforced,  oral  proof  of  them 
shall  not  be  received.  An  Agreement,  therefore,  which  was 
legal  and  actionable  previous  to  the  statute,  is  legal  since  and 
notwithstanding  the  statute,  and  is  also  actionable  or  enforce- 
able if  the  proof  of  it  be  such  a  writing  as  the  statute  requires.' 
In  many  cases  the  legal  effect  will  indeed  be  the  same  as  if  the 

1  Althongb  &%  phnweolog^  of  ibt  1 7th  aection  of  the  English  statute  is  differ- 
ent from  that  of  the  4th,  namely,  &a.t  no  contract,  &c.,  for  goods,  &c,  shall  be 
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statute  had  declared  the  promise  or  coDtract  void.  This  will 
be  the  case  in  all  instances  where  the  promise  or  contract 
remmns  executory  on  both  sides,  and  an  action  is  brought  to 
enforce  it.  Here,  although  it  ia  not  strictly  correct  to  say 
that  the  contract  is  void,  yet  as  the  same  legal  consequences 
would  result  Trom  it  as  if  it  were  void,  it  would  not  be  erro- 
neous for  a  court  to  decide  it  to  be  so.  But  on  the  other  hand 
there  are  many  cases  in  which  the  legal  consequences  of  con- 
sidering it  void,  and  of  considering  it  simply  not  actionable, 
would  be  widely  different,  as  will  be  presently  seen. 

§  116.  Wbere  the  contract  has  been  in  fact  completely  ex^ 
cuted  OD  both  sides,  the  rights,  duties,  and  obligations  of  the 
parties  resulting  from  such  performance  stand  unaSected  by 
the  statute.-'  An  apt  illustration  of  this  familiar  doctrine  is 
afforded  by  the  case  of  a  verbal  agreement  for  a  lease  not 
exceeding  three  years,  followed  by  an  actual  verbal  demise 
accordingly ;  here  no  action  would  lie  upon  the  agreement 
while  executory,  but  after  it  is  executed  by  tb^creation  of  a 
tenancy,  such  as  the  statute  allows  to  be  created  without  writ- 
ing, both  parties  are  Hbund  by  the  terms  of  the  tenancy,  and 
neither  party  can  avwl  himself  of  the  fact  that  the  agreement 


a&ovxd  to  he  good,  &c.,  yet  diere  seems  to  be  uo  reason  to  attribate  to  the  former 
any  force,  or  to  draw  from  it  any  inferences,  different  from  thwe  which  attend 
the  construction  of  the  Utter.  "  Allowed  to  be  good  "  appears  to  mean,  con^d- 
ered  good  for  the  purposes  of  recovery  upon  it ;  and  the  reniaining  portioas  of 
the  two  sectiona  in  question  being  very  simitar,  and  the  policy  of  the  two  being 
very  clearly  the  same,  we  should  not  be  jastiGed  in  laying  much  stress  upon  the 
change  of  phrase.  The  whole  statute  is  undeniably  pat  together  most  irreg- 
ularly and  loosely.  Many  of  our  States, -in  adopting  the  substance  of  it,  have 
disregarded  the  difference  alluded  to  and  put  the  sales  of  goods  into  the  same 
section  with  other  contracts,  eztendaog  to  them  the  common  provision  that  no 
action  shall  be  brought  upon  them  unless  they  are  put  in  writing.  (See  Appen- 
dix.) A  distinction  on  this  point  appears  to  have  been  in  the  mind  of  Lord 
Abinger,  in  a  case  in  the  Court  of  Exchequer,  hut  it  was  passed  verj'  cursorily, 
and  the  decision  proceeded  on  the  constrnction  of  the  fourth  section.  Carring- 
ton  t>.  Boots,  S  Mees  &  Wels.  248. 

1  Sbine  D.  Dennison,  IS  Pick.  (Mass.)  1 ;  Mnshat  n.  Brevard,  i  Dev.  N.  C. 
78. 
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could  not,  in  the  first  instance,  have  been  enforced  against 
him.'  The  same  rule  applies  when  goods  are  dehvered  and 
paid  for,  or  a  guarantor  has  paid,  as  be  agreed  to  do,  upon  the 
de&ult  of  the  principal  debtor ;  neither  party  can  retract  and 
recover  back  what  money  he  has  pud  or  what  property  he  has 
delivered,  though  it  may  be  that  he  conld  not  have  been  com- 
pelled at  law  to  pay  or  deliver  ;  still  less  conld  the  principal 
debtor  for  whom  the  guarantor  had  paid,  or  any  third  person 
for  whom  another  had  purchased  goods,  avoid  their  just  claim 
for  reimbursement,  on  the  ground  that  they  could  not  have  been 
compelled  at  law  to  make  the  payments  which  they  now  sought 
to  have  made  up  to  them.  So  with  all  cases  of  contracts  em- 
braced by  the  statute.^  When  fully  executed  on  both  sides, 
the  positions  of  the  parties  are  fixed,  subject  oL  course  to  the 
power  of  a  court  of  equity  to  afford  relief  in  cases  of  fraud  and 
mistake,  and  subject  to  such  subsequent  conditions  or  qualifica- 
tions as  may  be  contiuned  in  any  written  memorandum  still* 
binding  upon  them, 

§  117.  Where  a  verbal  contract  is  completely  executed  by 
one  party,  the  consideration  can  be  recovered  from  the  other, 
notwithstanding  the  Statute  of  Frauds.  As,  for  instance,  when 
a  deed  of  land  is  given,  or  goods  deliveftd  and  accepted,  in  pur- 
suance of  the  contract,  an  action  lies  to  recover  the  value  of  the 
land  or  goods ; '  and  the  same  where  a  contract  is  within  the 


1  Lord  Bolton  v.  Tomlin,  6  AdoL  &  EIL  866. 

■Crane  u.  Gough,  4  Maryland  K.  816;  Andrews  t>.  Jones,  10  Ala.  R.  400; 
Craig  c.  Van  Pelt,  3  J.  J.  Marsh.  (Ky.)  489 ;  Watrons  r.  Chalker,  7  Conn.  R.  224 ; 
Pawle  V.  Gunn,  i  Bing.  N.  C.  445 ;  Shaw  v.  Woodcock,  7  B.  &  C.  73 ;  S.  0.  9 
D.  &  R.  889;  Fnce  v.  Leybum,  Gow,  109. 

SPomeroye.  VVinBh;p,12MaM.fi.514;  Wilkbton  e>.  Scott,  17  Mass.  R.  249  ; 
Townwnd  v.  Townsend,  6  Met.  (Mosa.)  319;  Bnckett  v.  Evans,  1  Cuah. 
(Siam.)  79  ;_  Pike  0.  Brown,  7  Cush.  (Mass.)  133 ;  Dearborn  v.  Parks,  5  GreenL 
(Me.)  SI;  Linscott  i>.  Mclniire,  3  Shep.  (15  Maine,)  201;  Tbayer  c.  Niles, 
28  Verm.  E.  454;  Voluntine  v.  Godfrey,  9  Venn.  R.  186;  Cone  t>.  Tracy, 
1  Boot,  (Conn.)  479;  Bower  i>.  BeU,  20  Johns.  (N.  V.)  338;  Massej  c.  Holland, 
8  Ired.  (N.  C.)  197 ;  Wood  v.  Gee,  8  MoCord,  (8.  C.)  421 ;  Butter  v.  Lee,  U 
AU.  iL  885  i  Morgan  n.  Bitzenbei^er,  3  Gill,  (Md.)  350.    A  parol  lease  ia  tbi 


.dbyCoOglc 


ISO  STATUTE   OP   FRAUDS.  [CH.   Till. 

Statute,  as  being  not  to  be  performed  witbin  a  year  from  the 
making,  but  has  been  fully  performed  on  one  side,  whether 
within  the  year  or  not ;  the  consideration  of  that  performance, 
though  "by  the  contract  not  payable  and!  after  the  expiration  of 
the  year,  may  be  recovered  by  action  when  the  stipulated  time 
arrives.^  But  when  the  consideration  is  itself  a  promise  sudi 
as  the  statute  requires  to  be  in  writing,  as  if  the  consideration 
of  a  conveyance  of  land  be  the  parol  promise  of  the  grantee  to 
let  it  back  to  the '  grantor  for  life,  then  of  course  the  rule  does 
not  apply,  as  the  effect  would  be  a  plain  violation  of  tfae  statute, 
namely,  to  enforce  indirectly  that  parol  promise.^ 

§  1 18,  The  general  rule  is,  as  we  shall  see  in  another  place, 
that  execution  by  one  par^,  in  whole  or  in  part,  does  not  entitle 
him  to  an  actun  at  law  for  damages  for  the  non-performance 
by  the  other  party,  although  in  certain  cases  a  court  of  equity 
will  decree  a  specific  execution  of  the  contract  on  such  grounds.' 
A  party,  however,  who  has  paid  money  in  fulfilment  of  a  verbal 
contract  which  the  other  refuses  or  becomes  unable  to  carry 
out,  may  recover  it  back,  in  an  action  for  money  had  and 
received ;  *  he  may  also  recover  back  property,  or  its  value, 


tliu  pnrpoae  executed  vben  the  leasee  is  put  in  poeaemon.  Moore  e.  Beaselejr, 
S  Hamm.  (O.)  S94.  And  see  Gibson  v.  WilcoxeD,  16  Ind.  389.  So  b  case  of 
ui  agreement  to  excuse  irom  rent,  if  the  leasee  will  sairender  the  term,  the  Bur- 
reoder  accordingly  is  an  execu^on  hj  the  lessee  and  a  defence  agoinBt  an  action 
for  the  rent  Gore  v.  Wright,  8  Adol.  8c  £11. 118.  A  Itniler  of  deed  of  land 
under  a  verbal  contract,  la  not  sufficient  to  support  an  action  for  the  agreed 
price.  Uodgei  a.  Green,  2S  Verm.  R.  898,  explained  in  Ballard  v.  Bond,  38 
Term.  R.  359. 

1  Donellan  t>.  Bead,  3  Bam.  k  Adol.  B99. 

S  TowDsend  v.  Townsend,  fl  Met.  (Mass.)  919 ;  Hibbard  v.  Whitney,  ISTeim. 
R.  ai ;  Ballard  v.  Bond,  82  Venn.  R.  858. 

3  Poll,  Chapter  XIX. 

4  Kidder  v.  Hunt,  1  Pick.  (Mass.)  82B;  Seymour  v.  Bennett,  U  Mass.  R. 
266 ;  Greer  v.  Greer,  18  Mune,  (6  Shep.)  16 ;  Lockwood  i>.  Barnes,  3  Sll, 
(N.  T.)  128 ;  Keeler  b.  Ta^eU,  4  ZabriAie,  (N.  J.)  6! ;  Graj  v.  Graj,  2  J.  J. 
Marsh.  (E?.)  21 ;  Barickman  0.  Enykendall,  6  filack£  (Ind.)  SI ;  Allen  t>. 
Booker,  2  Stew.  (Ala.)  21. 
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delivered  id  the  same  way,  in  any  aaitable  form  of  action ;  ^ 
and  where  a  piece  of  property  is  delivered  in  payment,  as  being 
worth  a  certain  sum,  it  is  not  in  the  power  of  the  defendant, 
witbont  tbe  plaintifiTa  consent,  to  revest  the  title  in  the  specific 
things  received,  bat  he  must  refund  ig  the  usual  mode  for 
money  bad  and  goods  sold.'  In  like  manner,  one  who  has 
rendered  services  in  execution  of  a  verbal  contract  wbicb,  on 
account  of  tbe  statute,  cannot  be  enforced  agmnst  the  other 
party,  can  recover  the  value  of  the  services  upon  a  guantutn 
meruit' 

§  119>  Where  one  party  has  entered  upon  land  under  a 
verbal  contract  for  tbe  purchase  of  it,  and  has  made  iniprove- 
ments  on  the  land  which  enhance  its  value,  a  court  of  equity 
will  compel  the  other  party,  who  has  r^udiat^  the  contract 
or  become  unable  to  perform  it,  to  remunerate  the  former  for 
those  improvements.*  But  whether  an  action  at  law  will  lie  in 
such  a  case  upon  the  implied  assumpsit  is  more  doubtful.  It 
has  been  decided  in  England  at  nisi  prius  that  it  would ;  that, 
tbe  plaintiff  having  expended  his  money  for  the  benefit  and  at 
the  instance  of  tiie  defendant,  the  law  implied  a  promise,  not 
touched  by  the  statute  nor  within  the  danger  of  perjury  guarded 
against  hy  it ;  that  the  agreement  was  Executed  on  the  part  of 
the  plainti^*,  and  that  the  defendant  was  legally  liable  to  remu* 


1  Loe;  V.  Bundf,  S  N.  H.  3S8 ;  Eeatli  ».  P&ttoo,  2  Stew.  (Ala.)  38. 

>  Hawley  V.  Uoodj,  24  Venn.  R.  60S. 

3  Souch  V.  Strawbridge,  2  Uxa^  Gr.  &  So.  808 ;  King  d.  Brown,  3  HDl, 
(H.  Y.)  485;  Bnrlingame  c.  Bnrlingaine,  7  Cowen,  (N.  T.)  92,  B4;  Shute  v. 
Dorr,  b  Wend.  (N.  Y.)  204 ;  Hunbell  v.  Hamilton,  8  Dtma,  (Kj.)  601 ; 
Da««aport  v.  Gentry,  B  B.  Mod.  (Ey.)  427 ;  Simi  ■>.  UcEwen,  27  Ala.  B.  184. 

«  Findle;  v.  Wibon,  S  Litt  (Ky.)  991 ;  Thompwa  o.  Miwon,  4  Bibb,  (K}>.) 
19S  \  BeUuDjriN  Bagtdale,  14  B.  Mon.  (Kj.)  864 ;  Y&aghui  c  Cravena,  I  Head, 
CEenn.)  108.  See  idm  on  thii  sulyecl,  Chap.  XIX.,  poit.  Bntifa  bill  be  filed 
fbr  the  specific  execntion  of  an  ngreement  for  the  parcboae  of  land,  alleged  to 
be  endenced  bj  a  writlen  memorandmu,  and  the  allegation  be  not  Buitained  bj 
dw  pnxrf',  the  plaintiff  cannot  under  the  prayer  ibr  general  relief  obtain  compen- 
■tioo  fi>r  improvement*  on  the  land.    &nitli  e.  BaaStt,  1  Ired.  Eq.  (N.  C.)  88. 
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Derate  him  for  what  he  had  done.*  But  the  weight  of  authority 
is  the  other  way  in  this  country.^  In  all  cases  where  the  plain- 
tiff has  heen  put  in  possession,  whether  of  land  or  of  any  other 
property,  the  profits  he  has  derived  from  the  use  and  enjoyment 
of  it  in  the  mean  time  should  be  deducted  from  the  sum  he  is 
to  recover  for  his  expenditures  made  on  the  faith  of  the  coo- 
tract.* 

§  120.  It  has  heen  determined  in  Tennessee,  that  the  ad- 
vance of  mosey  upon  a  verbal  contract  for  land  creates  no  lien 
upon  the  land  itself  for  the  repayment  of  the  sum  advanced, 
and  that  a  court  of  chancery  is  not  authorized  to  decree  a  sale 
of  the  land  for  that  purpose.*  But  the  general  rule  of  law 
appears  to  be,  that  if  the  vendor  cannot  make  a  title,  and  the 
purchaser  has  p^d  any  part  of  the  purchase-money,  he  has  a 
lien  for  it  os  the  estate,  although  he  may  have  taken  a  distinct 
security  for  the  money  advanced ; '  and  it  should  seem  that  the 
rule  should  equally  apply  where  the  vendor,  though  able  to 
make  a  title,  refuses  to  do  so.  It  has  been,  it  is  true,  decided 
that,  where  a  purchase  cannot  "be  enforced  on  account  of  its 
illegality  by  statute,  there  is  no  lien,  for  such  a  lieo  would,  to 
that  extent,  be  giving  to  the  purchaser  the  benefit  of  the  illegal 
contract.'  Bat  it  maj'be  replied  that  the  contracts  we  are 
now  considering  are  not  made  Illegal  by  the  Statute  of  Frauds, 
and  it  will  be  seen  hereafter  that  the  benefit  of  them  is  in  a 
variety  of  ways  given   to   the  parties   notwithstanding  the 


1  Gray  v.  Hill,  Rjr.  &  Mood.  420 ;  Smith  e.  Smith,  4  Onlcb.  (N.  J.)  208. 

t  Famam  ti.  Davis,  32  N.  H.  802 ;  Wella  v.  Banister,  4  Maaa.  S14 ;  Eemble 
V.  Dr«uer,  1  Met  (Man.)  271 ;  GiUett  v.  Mayoard,  i  John).  (N.  V.)  85 ;  SbreTe 
V.  Grime*,  4  Lilt  (&y.)  220;  Harder  v.  Hays,  9  Barr,  (Pa.)  ISI;  Miller  v. 
Tobitf,  41  N.  H.  84. 

3  Richards  c.  Allen,  17  Maine,  (S  Shep.)  296;  Lockwood  v.  Bamea,  3  Hill, 
(N.  r.)  128;  Ruckern.  Abel],eB.  Mon.(Ey.)56Sj  Shreve  t>.  Grimea,  4  Litt 
(Kj.)  220. 

«  McNew  B.  Tobey,  6  Humph.  (Teno.)  27., 

"  Sugden  on  Tend,  and  Furch.  e&7. 

«  Emng  V.  Oabaldeatoue,  2  MyL  &  Cr.  33. 
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Statute.  The  dedston  in  Tennessee  is  opposed  by  the  opinion 
of  the  courts  in  Kentucky,  where  in  one  case  it  is  declared  to 
be  well  settled  that  the  purchaser  has  a  lien  for  his  money 
advanced  in  payment  for  an  estate  which  he  cannot  keep,  as 
weD  as  for  his  ameliorations  made  thereon  when  he  supposed 
it  to  be  his  own.' 

§  181.  Where  the  purchaser  under  averbal  contractfor  land 
has  been  put  in  possession,  and  has  made  pajmients  on  account 
of  the  price,  it  is  plain  that  he  cannot  recover  back  the  money 
without  surrendering  or  offering  to  surrender  the  possession ;  ' 
nor  can  he  ^fsist  a  suit  upon  his  promissory  note  for  the  price, 
upon  the  ground  of  a  failure  of  consideration,  since  he  has 
derived  and  continues  to  enjoy  an  essential  benefit  conferred  by 
the  contract,  and  since  the  plaintiff  has  placed  himself  in  a  con- 
dition which  enables  the  defendant,  upon  payment  of  the  pur- 
chase-money, to  enforce  a  specific  execution  of  the  agreement 
in  a  court  of  equity.'  But  where  the  vendee  has  repudiated 
the  contract,  and  holds  possession  of  the  land,  not  by  force  of 
the  contract,  but  by  permission  of  the  vendor,  there  the  latter 
cannot  recover  for  any  unpaid  part  of  the  purchase-money.* 

§  13&.  The  right  in  the  vendee  of  land  by  verbal  contract, 
to  recover  what  money  or  other  consideration  he  has  pEud,  is 
clearly  confined  to  those  cases  where  the  vendor  has  refused  or 
become  unable  to  carry  out  the  contract,  the  plaintiff  himself 
having  faithfully  performed  or  oSered  to  perform  on  bis  part.' 

1  McCampbell  c'  McCampbell,  G  LUt.  92  ;  Rocker  v.  Abell,  8  B.  Moo.  D66. 

■  Abbott  tr.  Draper,  4  Denio,  (N.  Y.)  fil ;  Cope  b.  Wniiams,  4  Ala.  R.  362. 

3  Gillespie  v.  Battle,  10  Ala.  B.  276  ;  Curnutt  v.  Roberta,  i:  B.  Mon.  (Kj.) 
42 ;  Ott  tr.  Garland,  7  Mianari  R.  28.  But  see  Batea  v.  Terrell,  7  Ala.  B. 
129. 

*  Johnson  v.  HanaoD,  6  Ala.  B.  351. 

fi  Hawley  v.  Moody,  24  Verm.  R.  603  ;  Shaw  v.  Shaw,  6  Verm.  R.  69;  Lock- 
wood  V.  Barnes,  8  HiU,  (N.  T.)  128  ;  Abbott  v.  Draper,  4  Denio,  (N.  T.)  61 ; 
Green  v.  Green,  9  Cowen,  (N.  T.)  48 ;  Conghlin  u.  Knowlea,  T  Met  (Mass.)  67  ; 
Dowdle  V.  Camp,  12  Johns.  (N.  T.)  641  j  Lane  v.  Sbackford,  6  N.  H.  ISO ; 
Bieharda  n.  AHen,  17  Maine,  (5  Shep.)  296 ;  CoUter  a.  Coates,  17  Barb.  (N.  Y.) 
471 ;  Bedinger  e>.  TVhittemore,  2  J.  J.  Manfa.  (Kj.)  fiS2 ;  Barickmait  v.  En}-- 
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This  rule  b  Bometimes  wud  to  rest  upon  the  ground  that  the 
vendor,  when  sued  in  such  an  action,  merely  defends  upon  the 
verbal  contract,  and  tliat  this  is  not  prohibited  by  the  statute.' 
As  a  general  proposition,  however,  we  shall  hereafter  see  that 
a  verbal  contract  witbin  the  statute  cannot  be  enforced  in  any 
way,  directly  or  indirectly,  whether  by  action  or  in  defence.^ 
And  it  does  not  seem  necessary  to  impeach  that  proposition,  in 
order  to  sustain  the  rule  in  question.  For  in  such  cases  of 
suit  by  the  vendee  to  recover  back  the  consideration  paid,  it 
may  be  said  that  the  contract  is  substantially  executed  on  the 
part  of  the  vendor,  he  being  able  and  willing  to  perform  every- 
thing which  in  conscience  he  was  bound  to  perform,  and  the 
vendee  never  having  put  him  in  de&ult  by  a  demand  for  title.' 
Or,  in  another  view,  which  was  taken  in  a  well  considered 
dedsion  of  the  Supreme  Court  of  New  York,  it  may  be  said 
that  the  right  of  the  vendee  in  any  case  to  recover  back  what 
he  has  paid,  stands  upon  the  ground  that  the  vendor  has 
received  and  holds  it  without  consideration,  so  that  a  promise 
to  repay  it  will  be  implied ;  but  that  if  the  vendor  is  able  and 
willing  to  perform  on  his  part,  no  such  want  or  failure  of  con- 
sideration can  be  shown,  and  such  promise  is  not  implied.* 

§  1S@  a.  Whether  this  rule  is  equally  applicable  to  every 
case  of  a  verbal  contract  within  the  Statute '  of  Frauds,  where 
the  party  who  has  refused  to  carry  out  the  contract,  brings  his 
action  to  recover  for  what  he  has  done  under  it,  is  a  question 
not  free  from  difficulty.     The  Supreme  Court  of  Connecticut, 


kmdall,  6  BUck.  (Ind.)  21 ;  Simi  e.  Eutehint,  8  Sm.  &  Marah.  S28 ;  Donald* 
NDD,  Wata»,SO  Ala.B.lT5;  Cobb  v.Hall,  29  yenn.ll.SlO;  Miller  t>.  Tobie, 
41  N.  H.  64.  If  the  veDdor  meanwhile  decease.and  adminiatration  ii  taken  and 
the  eal&te  repreunted  iowlTent,  m  that  the  whola  estate  has  to  be  reduced  to 
caah,  as  of  the  day  of  the  decease,  then  the  rendee  may  come  ia  under  the  ccct- 
mimon  for  his  compensalion.    Sutton  v.  Satton,  18  Yetm.  B.  71. 

■  Shaw  r.  Shaw,  6  Verm.  E.  69;  Fhilbrook  v.  Belknap,  lb.  S83. 

■Seep(Mf,S§181--18S. 

)  Bbodei  V.  Slorr,  7  Ala.  B.  846 ;  Meredith  v.  Nash,  8  Stew.  (Ala.)  307. 

*  Abbou  v.  Draper,  4  Denio,  (K.  Y.)  fil.    See  ante,  p.  liZ. 


.dbyCoOglc 


CH.  VIII.]      VERBAL   CONTRACTS,   HOW   FAR   VALID.  1^ 

in  a  case  where  the  plaintiff  by  oral  agreement  bound  himself 
to  serve  the  defendant  for  a  term  longer  than  one  year,  for  a 
cooaideratioD  to  be  pud  at  the  end  of  that  time,  and  having 
repudiated  the  contract  and  quit  his  employer  at  the  end  of 
six  months,  brought  his  action  to  recover  the  value  of  the  ser- 
vices so  rendered,  held  that  he  could  recover,  and  that  the 
defendant  could  not  set  up  the  existing  verbal  agreement  to 
defeat  his  claim.'  The  court  do  not  notice  the  established  role 
prohibiting  a  recovery  of  money  paid  for  land  where  the 
vendor  is  willing  to  convey ;  and  perhaps  the  cases  may  be 
thus  distinguished.  In  the  case  of  the  suit  to  recover  the 
purchase-money  of  the  land,  all  that  remains  to  be  performed 
is  required  of  the  defendant,  and  he  may  waive  the  privilege, 
afforded  by  the  statute,  of  refusing  to  convey.  In  the  case  of 
the  suit  to  recover  for  partial  services  rendered,  the  defence  is 
that  the  plaintiff  is  hound  to  perform  additional  aewices ;  but 
these  services  the  plaintiff  may  refuse  to  perform,  as  his  con- 
tract to  that  effect  is  within  the  statute  and  not  binding  without 
wridug.  In  the  former  case,  that  which  is  within  the  statute 
is  to  be  done  by  the  defendant,  and,  if  he  is  willing  to  do  it,  the 
plaindff  cannot  force  him  to  stand  upon  the  statute.  In  the 
latter  case,  that  which  is  within  the  statute  is  to  be  done  in 
part  by  the  plaintiff,  and  to  force  him  to  do  it,  by  setting  up 
the  verbal  contract  as  a  bar  to  his  recovery  for  the  value  of 
services  rendered,  would  be  to  enforce  the  verbal  contract  by 
way  of  defence.  . 

§  I^  b.  Upon  the  same  principle  that  the  vendee  cannot 
recover  back  the  purchase-jnoney  while  the  vendor  is  willing 
to  convey,  it  is  also  held  that  the  vendor  of  land  can  only  en- 
force the  vendee's  note  for  the  purchase-money  against  him, 
when  he  shows  his  own  ability  and  willingness  to  perform.^ 
Indeed,  in  such  an  action  the  defence  must  be,  not  upon  the 

1  Cotaea  n.  Lanuon,  IG  Conn.  B.  246.     See,  alio,  Fhilbrook  v.  Belknap,  e 
Term.  R.  383. 
*  Bbodes  v.  Storr,  T  Ala.  B,  846 ;  McGowen  t>.  West,  7  MiMOari  B.  667. 
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Statute  of  Frauds,  but  the  want  or  foilore  of.coDuderation ; 
and  this  defence  cannot  be  made  out  if  the  plaintiff  shows  his 
ability  and  willingness  to  convey  according  to  the  bargain,^ 
But  the  admission  of  a  vendor  that  he  has  no  title  may  fur- 
nish a  good  ground  for  abandoning  the  possession  and  resdnd- 
ing  the  contract,  and,  it  should  seem,  a  good  ground  for  de- 
fffliding  an  action  for  the  unpaid  purchase-money,  or  for  an 
action  to  recover  that  which  has  been  paid.* 

§  128.  Courts  of  equity,  also,  refuse  to  extend  their  aid  to 
resand  a  contract,  merely  because  it  is  verbal,  at  the  suit  of 
one  party,  where  the  other  party  is  not  in  default.^  And  a 
mere  violation  of  the  contract,  in  part,  by  a  vendee  who  has 
taken  possession  of  the  land  and  made  improvements  thereon^ 
and  paid  part  of  the  purchase-money,  thus  entitling  himself  to 
a  decree  in  equity  for  a  specific  execution  of  the  contract,  will 
not  justify.the  vendor,  even  at  law,  in  treating  tbe  contract  as 
void  so  as  to  recover  for  the  use  and  occupation  of  the  land ; 
in  such  a  case  his  remedy  sounds  entirely  in  damages  for  the 
violation.* 

§  IS4.  Where  a  verbal  contract  has  been  executed  on  one 
side  by  the  conveyance  of  property  or  the  performance  of  ser- 
vices, the  proper  form  of  action  to  recover  the  value  of  the 
property  or  services  is  upon  the  implied  promise  arising  from 
the  plaintiff's  performance ; "  implied  promises  being  not  em- 
braced by  the  statute."    A  recovery  may  also  be  bad  upon  a 

I  Edelin  o.  CbrkioD,  S  B.  Uon.  (Ej.)  81,  approved  in  GiUespe  c.  Battle, 
IS  Ala.  B.  282.  See,  also,  Rhodes  t.  Storr,  7  Ala.  B.  S46 ;  and  King  c.  Hanna, 
»  B.  Mon.  (E7.)  866. 

a  GUlespie  v.  Battle,  tupra;  Barnes  v.  Wise,  8  T.  B.  iSoa.  (Ky.)  167. 

SBaraesu.  Wm,  tupra ;  Bowlandv.Gannan,  IJ.  J.  Manh.  (E7.)  76;  Nel- 
son tr.  Foi^j,  4  lb.  6G9. 

*  Smith  V.  Smith,  14  Yerm.  B.  440. 

9  Gra^  V.  Hill,  Ry.  &  Mood.  420 ;  Thomas  v.  Dii^iuoo,  14  Barb.  (N.  T.)  90 ; 
Holliss  V.  Uoiris,  2  Harr.  (D«l.)  S ;  Hill  «.  Hooper,  1  Gray,  (Mass.)  181 ;  Itm 
V.  Gilbert,  1  Boot,  (Conn.)  89 ;  Shute  p.  Dorr,  S  Wend.  (N.  T.)  S04 ;  HambeU 
V.  Hamilton,  8  Dana,  (Ey.)  fiOl ;  Bay  v.  Young',  18  Texas  K.  GCO. 

<  Goodwin  V.  Gilbeit,  9  Mass.  B.  610 ;  Smith  v.  Bradley,  1  Boot,  (Coon.)  148. 
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ooont  on  an  account  stated^where  tbe  defendant,  after  obtaining 
the  possession  of  the  property,  or  having  enjoyed  the  benefit 
of  the  services,  acknowledges  his  liability  and  promises  to  pay 
tbe  som  stipulated.^  The  general  rule  of  law  appears  clearly 
to  be,  that  the  action  in  such  cases  should  not  be  brought  upon 
the  special  contract  itself.'  Nevertheless,  for  some  purposes 
the  special  verbal  contract  is  admitted  in  evidence  in  actions 
brought  upon  the  implied  promise.  Thus,  where  there  was  a 
parol  agreement  to  demise  a  house  for  five  years  and  leases  to 
be  executed,  under  which  the  party  entered  and  subseqaeotly 
refiised  to  accept  a  lease,  and  the  owner  brought  assumpsit  for 
the  use  and  occupation,  and  it  was  oljected  that  the  parol 
agreement  was  void  by  the  Statute  of  J^rauda,  the  Supreme 
Court  of  New  York  held  that  evidence  of  tbe  agreement  was 
admissible  to  show  that  the  defendant  went  into  the  occupation 
of  the  premises  by  the  permission  of  the  plaintiff,  thus  estab- 
lishing  the  relation  of  landlord  and  tenant,'  Again,  where  land 
has  been  coaveyed  in  pursuance  of  a  parol  agreement,  part  of 
which  provides  for  three  years'  credit  for  the  payment,  the  ac* 
tion  for  the  money  will,  it  is  eaid,  not  lie  until  the  stipulated 
time  arrives;  and  evidence  of  the  verbal  agreement  will  he 
admitted  to  show,  in  such  a  case,  that  the  suit  has  been  pre- 
maturely commenced.*  So  if  money  be  loaned,  to  be  repaid 
with  interest  after  an  interval  of  more  than  a  year,  the  verbal 

iCoctciog  V.  Ward,  1  Mann.,  Gr.  &  8a.  SM;  Kelly  v,  Webrter,  12  lb. 
8S>. 

*  Cocking  V.  Ward,  *ig>ra ;  Batlemere  v.  Hajeo,  fi  Meea.  &  Wels.  406 ;  Qriffitli 
o.  Toang,  13  Eait,  618;  (Cocking  v.  Ward  apparently  oTermlea  Price  c  Ley- 
bom,  Gow,  109) ;  Walker  v.  Constable,  2  Esp.  B.  660 ;  Kdder  u.  Haut,  1  Pick. 
(Hm.)  338 ;  EiDg  tr.  Brown,  2  Hill,  (N.  T.)  485 ;  (which  overmles,  on  this 
poiot,  Bnrlingame  v.  Burlingame,  7  Cowen,  (N.  Y.)  92) ;  McDowell  v.  Oyer, 
31  Peon.  State  R.41T;  Boberti  ir.  Tennell,  3  T.  B.  Mon.  (Ky.)  247;  Hill  t. 
Hooper,  1  Gray,  (Man.)  131. 

>  Little  V.  MartiD,  3  Wend.  (S.  J.)  219 ;  Doe  d.  Whitney  n.  Cochrao,  1  Scam. 
(Dl)  aoi9. 

*  Gnlly  v.  Grube,  1  J.  J.  Matah.  (Ky.)  887.  See,  alao,  Clark  v.  Terry,  26 
CoDD.  R.  89S,  ex[Juiung  and  affinning  Cornea  n.  Lamaon,  16  lb.  216. 
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contract  here  limits  both  the  time  of  bringing  the  action  and 
the  amount  of  interest  to  he  recovered.* 

§  125.  It  seems  to  be  settled  that  in  an  action  on  the  im- 
pGed  promise,  for  the  value  of  property  conveyed  or  services 
rendered,  the  plaintiff  cannot  insist  upon  the  stipulation  as  to 
value  or  compensation  in  the  verbal  contract  itself.^  At  best, 
it  is  an  item  of  evidence  to  be  submitted  to  the  jury,"  and 
cannot  be  referred  to  at  all,  unless  the  stipulated  value  or  com- 
pensation is  fixed  and  determinate  in  its  amount  and  character 
at  the  time  of  the  stipulation.^  Nor  can  the  value  of  land 
agreed  to  be  conveyed  in  payment  for  services  be  resorted 
to  as  a  measure  of  damages  on  quantum  meruii,  where  the 
agreement  is  to  convey  it  in  consideration  of  a  specified  sum 
pavable  in  work.' 

'  §  IS6.  The  defendant,  however,  in  an  action  for  the  price  of 
property  sold  or  services  rendered,  may,  it  seems  clear,  stand 
upon  the  valuation  originally  agreed  in  the  verbal  contract, 
and  the  plaintiff  can  recover  nothing  beyond  that  amount.^  It 
is  proper  to  remark  that  this  is  not,  as  it  might  be  considered, 
an  instance  of  allowing  a  verbal  contract  to  be  set  up  in  defence, 
in  distinction  from  allowing  an  acdon  to  be  maintained  upon  it. 

1  Boberts  v.  Tennell,  3  T.  B.  Mod.  (E7.)  S47.  See,  on  thii  Bubject,  EUicott 
V.  Turner,  1  Maryland  R.  476. 

>  Earl  of  Falmouth  v.  Thomw,  I  Cro.  &  Mees.  89 ;  Ellet  d.  Faxson,  !  W&tts 
&  SeTg.  (Penn.)  418 ;  Erben  v.  Lorillard,  19  N.  Y.  299,  explaining  King  e. 
BrowD,  2  Hill,  (N.  Y.)  48S. 

3  Uain  D.  Goodrich,  S7  New  Hampshire,  185.  Id  the  absence  of  any  other 
eridence,  it  may  be  conclusive.    Nones  v.  Homer,  !  HilUin,  (N.  T.)  116. 

*  Liak  V.  Sherman,  2S  Barb.  (N.  T.)  433 ;  King  n.  Brown,  supra;  Ham  v. 
Goodiicfa,  ivpra. 

*  King  r.  Brown,  supra. 

*  Philbrook  V.  Belknap,  6  Verm.  R.  383 ;  King  o.  Brown,  tupra ;  Swansey  v. 
Hoore,  as  HI.  B.  69.  In  SuoCten  0.  Brown,  A  Harr.  (Del)  821,  which  was  an 
action  of  araumpiit  for  work  and  labor  in  clearing  apiece  of  gronnd,  the  defence 
was  that  Scotten  had  Terbally  agreed  to  let  Brown  have  the  use  of  the  land  for 
three  years  as  pay  for  cleaning  it,  and  it  was  ruled  onC ;  such  an  agreement  not 
being  provable  by  parol.  Here,  it  will  be  observed,  no  attempt  was  made  to 
regulate  the  damages  by  the  estimated  value  of  the  stipulated  use  of  the  land, 
but  the  contract  was  set  np  in  bar  of  any  recovery. 
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Id  point  of  hct,  the  contract  is  in  no  proper  sense  enforced  by 
Mtber  party,  and  it  is  that  alone  which  the  statute  means  to 
prohibit.  The  statute  does  not  make  the  contract  illegal,  and, 
therefore,  so  long  as  n«  action  is  brought  upon  it,  its  terms 
may  properly  limit  and  restriun  whatever  rights  the  parties 
may  have  in  other  forms  of  proceeding.  Besides,  the  pluntifT, 
having  once  fixed  the  valuation  of  his  property  or  labor,  may 
reastmably  be  forbidden  to  prove  a  different  valuation  in  con- 
tradiction of  himself. 

§  1@7-  In  the  cose  of  Kidder  v.  Hunt,  in  Massachusetts,  a 
dictum  Id  an  earlier  case  in  the  same  State  ^  having  been  relied 
Dpon,  to  the  effect  that  where  an  English  court  of  equity  would 
decree  spedfic  performance,  the  common  law  courts  which  had 
□o  equity  jurisdiction,  (as  was  then  the  case  in  Massachusetts,) 
would  give  damages,  it  was  overruled,  and  the  court  said} 
"  There  are  no  doubt  cases  proper  for  a  court  of  chancery,  such 
as  those  which  relate  to  the  execution  of  trusts,  where  the 
common  law  will  give  a  remedy  by  an  action  for  damages ; 
and  perhaps  in  the  case '  of  a  parol  contract  respecting  land, 
where  the  party  has  been  put  to  expense  as  to  his  part  of  the 
contract,  under  circumstances  which  would  amount  to  fraud  by 
the  other  party,  case  might  lie  for  damages  for  the  fraud ;  "  but 
the  present  acdou  being  brought  upon  the  contract  itself,  it  was 
considered  that  it  would  not  lie,' 

§  128.  Before  passing  from  the  consideration  of  the  rights 
and  liabilities  of  parties  after  execution  in  whole  or  in  part,  to 
which  the  previous  section  of  this  chapter  have  been  chiefly 
devoted,  it  should  be  observed  that  to  plead  or  set  up  such 
execdtion  is  generally  the  privilege  of  the  party  from  whom  it 
has  proceeded,  and  that  it  cannot  in  any  way  avail  bis  adver- 
sary or  any  third  party.' 

m : : a. 

1  Bojrd  V.  KoDS,  11  Ums.  R.  342. 

S  Kidder  v.  Uimt,  1  Pick.  (Mash)  328. 

*  Gl«Dn  p.  Bogen,  a  Maryland  B.  812.    And  sse  poit.  Chapter  XX. 
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§  139>  The  extent  to  which  courts  of  equity  recognize  ver- 
bal contracts  npon  which  actions  at  law  are  prohibited  by  the 
S.tatute  of  Frauds,  is  necessary  to  be  here  remarked.  It  is 
true  that  the  statute  is  correctly  held  tff  be  as  bindmg  in  equity 
as  at  law,  and  such  a  contract  cannot,  under  ordinary  circum- 
stances, be  specifically  enforced,  any  more  than  the  damages  for 
a  violation  of  it  can  be  recovered  by  action.  But,  at  the  same 
time,  equity  pays  great  regard  to  the  moral  obligation  growing- 
out  of  it.  We  have  already  seen  that  a  court  of  equity  will 
not  interfere  to  rescind  such  an  agreement  at  the  suit  of  one 
party,  when  the  other  is  not  in  default.  And  while  it  is  not 
accurate  to  say  that  the  verbal  agreement  will  be  always  ad- 
mitted as  a  defence  in  those  courts,  since  that  would  be  to 
relieve  them  entirely  from  the  bindiiig  power  of  the  statute,  it 
seems  to  be  clear  that  they  will  not  lend  their  ud  to  enforce 
and  perfect  a  legal  right  which  the  plaintiff  sets  up,  against  his 
conscientious  duty  under  a  verbal  contract  interposed  on  the 
part  of  the  defence.^  Thus,  where  an  execution  creditor  ver- 
bally agrees  with  his  debtor,  that  he  will  purchilse  in  the  prem- 
ises at  the  sherifT's  sale,  and,  on  being  repaid  the  amount  of 
the  execution,  or  on  any  other  specified  terms,  will  reconvey  to 
the  debtor,  and  afterwards,  by  representing  those  facts  at  the 
sale,  is  enabled  to  buy  at  a  great  sacrifice,  a  court  of  equity 
will  refuse  to  ratify  the  sale  at  his  instance.'  And  again, 
where  two  men  agreed  to  purchase  certain  land  jointly,  and 
one  of  them  took  the  deed  in  his  own  name,  and  the  heirs  of 
the  other  applied  for  an  order  for  the  conveyance  of  a  moiety, 
and  the  defendant  set  up  a  verbal  agreement  between  himself 
and  the  other  party  to  pay  a  certain  sum  of  money  and  convey 
to  him  a  certain  tract  of  land  in  satisfaction  of  bis  claim  in  the 
joint  purchase,  which  agreement  the  defendant  bad  in  part  per- 
• — ^ • 

>  Jarrett  v.  JohnMD,  11  Grat.  (Ta.)  327 ;  Story,  Eq,  Jur.  g  1522. 
«  Roee  V.  Bates,  12  Missouri  a  30.    And  see  Moore  v.  Tisdale,  5  B.  Mon, 
(Ky.)  852,  aod  Letcher  v.  Coeby,  2  A.  K.  Marah.  (Ky.)  106. 
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formed ;  it  was  admitted  that  the  latter  agreement,  though  it 
could  not  be  saed  upon  at  law,  might  be  a  legitimate  defence 
to  the  claim  which  the  pluntiff  would  otherwise  have  had  to 
the  relief  of  a  court  of  equity ;  but  in  the  present  case,  tlie 
terms  of  the  agreement  not  being  clearly  shown,  the  defence 
was  not  allowed.-' 

§  ISO.  Upon  similar-  grounds,  and,  it  seems,  at  law  aa  well 
as  in  -etjnity,  if  a  conveyance  be  made  in  pursuance  of  a  verbal 
contract  for  the  sale  of  land,  it  will  be  good  against  a  party 
who  claims  under  an  intermediate  written  contract ;  in  such 
a  case,  a  court  of  equi^  will  of  course  refuse  the  latter  party  a 
conveyance.'  Some  of  the  cases  appear  to  say  that  the  rule 
prevails  only  where  the  complainant  took  his  written  engage* 
ment  with  notice  of  tbe  defendant's  prior  rights,  but  this  can 
hardly  be  so,  on  principle.  Tbe  true  ground  of  the  rule  is 
well  stated  by  the  Supreme  Court  of  Kentucky :  "  The  vendor 
may  avoid  it,  (the  verbal  contract,)  by  pleading  or  relying  on 
the  statute,  yet  he  is  at  liberty  to  waive  his  right  to  tbe  de- 
fence and  consummate  the  contract,  and  cannot  be  deprived  of 
his  election  to  do  so,  by  a  stranger.     Though  a  vendor  is  not 


I  Nicbolg  v.  ITichols,  1  A.  E.  Manh.  (Ej-.)  166.  ProlMbly.  in  Alt  case,  the 
pnrcbssfrmoney  for  the  land  in  question  was  all  paid  b;  the  defendBnt  himself, 
as  otherwise  the  heirs  coold  have  obtained  a  conveyance  to  the  extent  of  the 
Bhare  paid  hy  their  ancestor,  od  the  ground  of  a  resalting  trusL  The  statute 
will  not  protect  one  who  is  equitably  bound  to  convej  land,  although  bj  a  con- 
tract on  which  no  action  could  be  mainttuned  against  bim  hy  his  vendee,  in 
lepieienting  the  title  of  the  vendor  to  be  good,  and  thereby  inducing  others  to 
purchase  from  him.  In  such  case,  he  will  be  compelled  to  convey  to  the  second 
vendee,  not  by  obligation  of  hii  contract  with  the  Grat,  but  on  accoant  of  the 
{lAaA  practised  on  the  second.  Springle  v.  Morrison,  S  Litt  (£v.)  62.  Bee, 
npon  this  subject,  ThompsoQ  v.  Masoa,4  Bibb,  (Ey.)  19fi,  where  \fh  intimated, 
that  it  would  make  no  difierence  as  to  the  availability  of  a  verbal  contract  to 
lebat  a  ccmplainant's  equity,  thoogh  it  might  have  been  previonaly  in  suit  in 
a  court  of  equity,  and  refused  to  be  enforced  on  the  ground  of  the  Statute  of 

*  Dawson  v.  Ellis,  1  Jac.  &  Walk.  S24 ;  Jackson  d.  Crabb  v.  Ball,  2  Ctunes's 
CaiL  in  Err.  (N.  T.)  SOI,  per  Kent, J.j  Lucas  v.  Mitchell,  3  A.  K.  Matsh.  (Ky.J 
844. 


.dbyCoOglc 


132  STATUTE  OP  FRAUDS.  [CH.  VIII. 

l^^lly  bound  to  fulfil  his  contract  by  a  conveyance,  yet  a  moral 
duty  rests  upon  him  to  convey,  and  a  moral  right  in  the  ven- 
dee to  ask  for  a  conveyance,  and  if  the  former  choose  to  waive 
his  legal  right,  in  obedience  to  the  dictates  of  his  moral  duty, 
by  conveyiug,  or  furnishing  written  evidence  of  his  obligation 
to  convey,  a  stranger  to  the  contract  has  no  right  to  complain, 
nor  to  preclude  from  him  this  discharge  of  his  moral  duty, 
in  whole  or  in  part,  npou  the  terms  of  the  original  parol  con- 
tract, or  upon  terms  which  he  may  dioose  to  exact,  and  which 
the  vendee  or  sub-purchaser  may  be  willing  to  concede." ' 

§  131.  Although  as  has  now  been  shown,  a  verbal  contract 
which  is  within  the  Statute  of  Frauds  may  for  some  purposes 
avail  a  defendant  in  equity,  or  in  an  action  to  recover  a  ^uon- 
turn  meruit  for  property  or  labor  received  from  the  plaintiff  in 
pursuance  of  it,  still  the  dear  rule  of  law  is  that  such  a  con- 
tract cannot  be  made  the  ground  of  a  defence,  any  more  than 
of  a  demand  ;  the  obligation  of  the  plaintifi'  to  perform  it  is  no 
more  available  to  the  defendant  in  the  former  case,  than  the 
obligation  of  the  defendant  to  perform  it  would  Hw  to  the  plain- 
tiff  in  the  latter  case.  Thus  if  the  plaintiff  had  a  verbal  con- 
tract with  the  defendant  to  serve  him  for  three  years,  and 
should  bring  an  action  in  the  mean  time  for  the  value  of  the 
services  he  had  actually  rendered,  the  defendant  could  not  pro- 
tect himself  by  setting  up  the  verbal  contract  as  binding  upon 
the  plaintiff,  though  its  terms  and  stipulations  might  be  admis> 
sible  to  regulate  the  damages.'  Nor  can  a  sum  of  money 
agreed  to  be  paid  in  a  contract  affected  by  the  statute,  be  set 
off  in  an  action  against  the   party  entitled  to  it,  on  some 


1  CUu7  V.  Manhal),  E  B.  Mon.  (K^.)  366.  So,  if  a  principal  purpooee  to  aell 
land  to  a  person,  "  provided  bis  agent  has  not  already  dlipoaed  of  it,"  if  it  toroB 
out  that  the  agent  had  previoaaly  disposed  of  the  land  bj  TOrbal  (.-ODtract,  the 
principal  is  not  bound  to  plead  the  atatate,  and  thereby  to  vacate  the  contract 
made  by  his  ageat.    Jacob  v.  Smith,  6  3.  3.  Manh.  (Ky.)  SSO. 

*  Conies  e.  Lamson,  IS  Conn.  B.  246  ;  Scotten  v.  Brown,  i  Harr.  (Del.)  834 ; 
King  p.  Welcome,  6  Gray,  (Mass.)  41. 


.dbyCoOglc 


CH.  VIII.]      VERBAL  CONTRACTS,   HOW    FAR   VALID.  133 

independeot  cause.'  Nor  can  title  to  land  or  to  a  chattel  be 
proved,  in  an  action  of  trespass  or  detinue,  for  instance,  on 
bdialf  of  the  defendant,  when  it  is  derived  from,  and  depends 
apOD,  a  verbal  contract  of  aay  of  the  kinds  covered  by  the 
statute.' 

^§  I3S.  How  &r  a  Bobseqaent  verbal  variation  of  a  contract 
once  put  in  writiug  agreeable  to  the  statute,  will  be  admis- 
sible, so  that  a  party  performing  according  to  the  terms  of  the 
contract  as  varied  can  defend  upon  the  verbal  variation,  will  be 
considered^in  another  part  of  this  work.  Sucb  a  case,  mani- 
festly, cannot  be  treated  purely  as  a  defence  upon  a  verbal  con- 
tract.^ 

§  133.  It  is  well  established  that  if  an  action,  as  for  instance 
trespass,  be  brought  against  a  defendant  for  certain  acts  which 
were  done  by  him  in  pursuance  of  a  verbal  contract  between 
himself  and  the  plaintiff,  the  contract  will  in  such  a  case  be  a 
perfect  defence ;  or,  more  correctly  speaking,  the  defendant 
may  set  up  the  license  of  the  plaintiff  to  do  those  acts,  being 
the  substance  o^  the  right  which  the  defendant  has,  and  such 
a  license,  though  revocable  at  any  time,  being  a  justification  for 
any  act  done  under  it  of  a  temporary  nature.*  But  it  seems  that 
the  application  of  this  rule  must  be  carefully  limited  to  cases 
where  the  contract  is  set  up  merely  as  a  justification,  and  tbiff  it 
does  not  hold  where  the  result  will  be  to  establish  the  contract 
as  binding,  for  the  purposes  of  a  contract^  upon  the  parties. 
In  the  case  of  Carrington  v.  Roots,  in  the  Court  of  Exchequer, 
a  party  had  purchased,  by  a  verbal  contract,  a  growing  crop  of 
grass,  with  liberty  to  go  on  the  close  wherein  it  grew,  for  the 
purpose  of  cutting  it  and  carrying  it  away;  the  seller  seized  and 

>  F»]wn  V.  West,  WtUker,  (M».)  Slfi ;  SeoDett  v.  jDhnBon,  9  Barr,  (Pa.) 
335. 

t  R«rpoDt  V.  Banard,  6  Barb.  (N.  T.)  SB4 ;  Summerall  r.  ThomB,  3  Florida 
R.  198 ;  Scorell  i>.  BouU,  1  Yo.  &  Jerv.  89S.  See,  also,  as  to  defence  npoD  a 
contract  covered  hj  the  statate,  Finch  e.  Finch,  10  Ohio  State  R.  607. 

3  See  poU,  g  409  tt  leq. 

*  See  anle,  %%iel  teg. 

IS 
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impounded  the  horse  and  cart  which  the  purchaser  had  brought 
there  for  the  purpose  of  carrying'  away  the  grass.  In  an  action 
of  trespass  by  the  purchaser,  the  seller  pleaded  that  be  owned 
the  close,  and  that  the  horse  and  cart  were  wrongfully  incum- 
bering it,  and  doing  damage,  wherefore  he  took  and  distrained 
the  same,  etc. ;  the  plaintiff  replied,  setting  forth  the  contract, 
and  that  he  was  there  with  his  horse  and  cart,  for  the  purpose 
of  carrying  away  the  grass,  according  to  the  contract.  It  was 
.admitted  that,  the  contract  being  within  the  Statute  of  Frauds 
as  for  an  interest  in  lands,  an  action  to  charge  thc^  defendant 
upon  it  could  not  be  sustained,  without  showing  it  io  writing ; 
but  it  was  argued  that  he  had  a  right  to  avail  himself  of  it  for 
any  collateral  purpose,  as  in  this  case  to  repel  a  trespass  com- 
mitted by  the  defendant.  It  was  held  that  the  action  would 
not  lie.  Lord  Abinger,  C.  B.,  states  the  disdnction  with  great 
clearness  ;  he  says :  "  I  think  the  contract  cannot  be  available 
as  a  contract  at  alt,  unless  an  action  can  be  brought  upon  it. 
Wliat  is  done  under  the  contract  may  admit  of  apology  or 
excuxe,  diverao  intuitu,  if  I  may  so  speak  ;  as  where,  under  a 
contract  by  parol,  the  party  is  put  in  possession,  that  possession 
may  be  set  up  as  an  excuse  for  a  trespass  alleged  to  have  been 
committed  by  him.  But  whenever  an  action  is  brought  on  the 
assumption  that  the  contract  is  good  in  law,  that  seems  to  me 
to  be  in  effect  an  acdon  on  the  contract.  If  the  whole  trans- 
action between  the  parties  were  set  forth  in  the  declaration,  the 
contract  would  form  part  of  it ;  and,  in  effect,  the  plaintiff  now 
says  that  the  defendant  ought  not  to  take  his  cart,  because  it 
was  lawfully  there  under  that  contract.  This  is  a  collateral 
and  inddental  mode  of  enforcing  the  contract,  though  it  is  not 
cUrectly  sued  upon."  "  It  would  be  a  different  case  if  the 
plaintiff  had  been  sued  by  the  defendant  in  trespass ;  he  might 
have  pleaded  a  license  ;  but  though  a  license  may  be  part  of  a 
contract,  a  contract  is  more  than  a  license.  The  agreement 
might  have  been  avulable  in  answer  to  a  trespass,  by  setting 
up  a  license ;  not  setdng  np  tfae  contract  itself  as  a  contract. 
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bat  only  showing  matter  of  excuse  for  the  trespass.  That 
iq>pears  to  me  the  whole  extent  to  which  the  plaintiff  could 
avail  himself  of  thtf  contract.  I  am  therefore  of  opinion  that 
the  replication  is  not  sustained,  and  that  there  ought  to  be  a 
nonsuit."     The  other  barons  concurred.^ 

§  134.  This  case  affords  a  very  clear  exemplification  of  the 
general  role,  which  may  be  here  reasserted,  that  no  action  can 
be  brought  to  charge  the  defendant  in  any  way  upon  a  verbal 
agreement  not  put  in  writing  according  to  the  statute.  And 
it  may  be  briefly  illustrated  &rther.  If  land  be  sold  at  auction 
or  otherwise,  and  no  memorandum  made,  and  the  purchaser 
refuses  to  take  it,  no  action  will  lie  against  him  to  recover  the 
loss  sustained  upon  a  second  sale  to  another  party ;  this  could 
b»  done,  manifestly,  only  upon  the  groood  tliat  he  was  origi- 
nally legally  liable  to  take  and  pay  for  the  land  himself.'  Nor 
will  a  discharge  from  performing  a  verbal  contract  within  the 
statute  be  a  auiBcient  consideration  to  support  another  engage- 
ment. No  action  whatever  could  have  been  mabtaioed  agamst 
the  defendant  for  any  breach  of  that  contract.  A  discbarge 
from  it,  therefore,  is  of  no  use  to  him.'  So,  an  engagement 
to  forfeit  a  certain  sum  of  money,  m  case  of  failing  to  perform 
another  engagement  which,  within  the  Statute  of  Frauds,  could 
not  itself  be  enforced,  cannot  be  enforced  by  the  party  to  whom 
it  is  made.'  So,  money  p^d  for  another  under  a  verbal  con- 
tract affected  by  the  statute,  cannot  be  recovered  from  him  as 


1  C&rriDgton  V.  Roots,  !  Moes.  &  Wela.  248.  In  this  case,  as  rem&rked  bj 
Baron  Parke,  the  plaintiff  might  hare  pleaded  a  license,  bat  the  defendant 
wonldliaTe  replied  that  it  was  countemianded,  and  the  plaintiff  coald  not  have 
succeeded  on  that  issne.    See,  farther,  Buck  v.  Pickwell,  27  Yetm.  1S7. 

>  Baker  o.  Jameson,  2  J.  J.  Marsh.  (K7.)  647  ;  Cammack  v.  Masteraon, 
3  Stew.  &  Fort.  (Ala.)  411.  But,  perhaps,  if  there  were  circumBtancea  of 
deceit  in  the  case,  the  plwntiff  might  recorer  b  an  action  on  the  case  ibr  the 
deceit     See  Kidder  d.  Hunt,  1  Pick.  (Uaas.)  338. 

3  North  V.  Porest,  16  Conn.  R.  400;  Head  v.  Baldrej,  S  Adol.^  £11.  469. 

*  Goodrich  D.  Nickbis,  S  Root,  (Conn.)  493;  Rice  f.  Peet,  16  Johns.  (N.  T.) 
603.    But  see  Couch  v.  Meeker,  2  Conn.  S.  308. 
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money  paid  to  his  nse.'  So,  where  the  debt  of  a  num  has  been 
verbally  guarantied  to  his  creditor,  it  seems  that  m  an  action 
by  the  creditor  to  recover  the  whole  amoufit  due,  the  defeodant 
cannot  set  up  the  guaranty ;  it  being  not  aviulable  to  the  creditor 
if  he  'should  sue  upon  it ;  and  this  although  it  i^pear  that 
the  guarantor  is  ready  to  pay  according  to  his  engagement, 
notwithstanding  the  defence  which  he  had  upon  the  statute.' 
So,  where  the  defendant  agreed  to  take  up  certain  notes  and 
receive  a  conveyance  of  land  which  a  third  party  had  verbally 
engaged  to  give,  the  defendant's  promise  was  held  void  for 
want  of  consideration.* 

§  1S.5.  As  the  Statute  of  Frauds,  however,  only  affects  the 
proof  of  the  contract,  the  defendant  in  an  action  upon  it  may 
waive  the  protection  of  t^  statute,  and  admit  verbal  evidence 
of  it  without  objection.  Accordingly,  when  aach  a  contract 
comes  in  question  inter  aUos,  or  for  any  ether  purpose  than  that 
of  recovery  between  the  parties,  it  b  to  a^great  extent  regarded 
as  a  subsisting  valid  contract.  A  third  party  cannot  invoke 
the  application  of  the  statute  for  his  own  benefit.  Thus,  where 
one  summoned  as  trustee  made  answer  that  a  debt  was  due 
from  him  to  the  defendant,  but  that  he  had  verbally  prom- 
ised, and  considered  himself  bound,  to  pay  b  debt  to  a  greater 
amount  due  from  the  defendant  to  a  third  person,  it  was  held 
that  he  was  not  obliged  to  set  up  the  Statute  of  Frauds  and 
avoid  this  promise ;  and  that  if  he  chose  to  recognize  it,  he 
was  not  chargeable  as  trustee.*  So,  where,  in  an  action  by  the 
pluntifi^  for  the  non-fulfilment  by  the  defendants  of  a  contract 
to  finish  certain  machinery  within  a  reasonable  time,  it  was 
averred  as  special  damage  that  the  plaintiffs  had  thereb/  been 


'  Davis  V.  Fair,  26  Venn.  E.  582. 

9  Comea  t>.  Lamaon,  IS  Conn.  R.  24fl ;  Seotten  e.  Brown,  4  Hair.  (Del.) 
S24. 

3  Catlett  f.  Bacon,  39  Miss.  EL  290. 

4  Cabin  V.  Bigelow,  18  E^ck.  (Mass.)  SS9.    See,  aUo,  Bohannon  k.  Face,  6 
Dana,  (Ky.)  194 ;  Garrett  v.  Garrett,  37  Ala.  R.  887, 
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prevented  from  fiilfilliiig  a  contract  with  third  parties  and  had 
lost  the  profits  thereon,  it  was  held  that  such  damages  could  he 
recovered,  although  the  contract,  which  would  have  produced 
the  profits,  could  not  have  been  enforced  by  law  because  not  in 
compliance  with  the  Statute  of  Frauds.^  « 

§  1S5  a.  •A.nd  a  witness  may  be  convicted  of  peijury  in 
&lsely  swearing  to  a  contract  within  the  statute.  It  was  so 
held  in  a  late  case  in  New  York,  where  the  defence  to  an  ao> 
tion  of  slander  for  imputing  peijury  vras,  that  the  false  swear- 
log  allied  was  not  perjury,  the  evidence  being  to  set  up  a 
contract  affected  by  tlu  statute,  and  therefore  immaterial.  But 
die  court  said  it  was  not  immaterial,  for  it  proved  the  prom- 
ise ;  though  it  was  perhaps  incompetent,  if  the  objection  had 
been  in  season.'  So,  also,  a  verbal  contract  for  hiring  for  a 
year,  to  commence  at  a  future  day,  vrill  be  quite  sufficient  for 
the  purpose  of  acquiring  a  settlement.' 

§  186.  Upon  the  dkme  principle,  namely,  that  the  Statute 
of  Frauds  afifects  the  proof  of,  or  the  proceedings  upon,  the 
ctmtracts  embraced  by  it,  it  has  been  lately  decided  by  the 
Court  of  Common  Pleas,  that  where  a  contract  within  the 
statute  is,  by  the  laws  of  the  country  where  it  is  made  and  to 
be  executed,  vahd  and  enforceable,  still  no  action  can  be  main* 
tained  upon  it  in  the  courts  of  the  country  where  the  statute  pr^ 
vails,  unless  it  is  put  in  writing  as  required.*  Mr.  Justice  Story 
on  two  occasions  expressed  doubt  as  to  this  point,  but  in  neither 
case  was  the  question  actually  presented  for  decision  ; '  and  it 
may  be  said  that  the  opinion  of  the  Court  of  Exchequer  seems 
to  be  consistent  with  the  general  and  acknowledged  construc- 
tion of  the  statute,  as  to  the  extent  of  its  operation  upon  the 
contracts  which  it  embraces. 

1  Waters  v.  Toiren,  8  W.,  H.  &  G.  401 ;  Sneed  v.  Bradle;,  4  Sn«ed,  (Tenn.) 
301. 

*  Howard  r.  Sextoo,  4  Cknut  (N.  T.)  1ST. 

*  Bnce^nUe  t>.  Beaia,  1  Barn.  St  AM.  723. 

*  Lenrax  v.  Bromi,  12  C.  B.  301. 

s  Tan  Beiuudfk  v.  Kane,  1  Gallia.  (C.  C.)  630;  Smith  v.  Boroliam,  S  Snmii. 
13* 
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§  137.  Where  a  contract  has  been  oDce  made  and  properly 
executed  in  writing,  though  more  than  six  years  before  the 
commencement  of  an  action  apon  it,  a  verbal  acknowledgment 
of  it  within  six  years  will  he  sufficient  to  warrant  the  action, 
notwithstanding  the  Statute  of  Limitations.  To  satisfy  the 
Statute  of  Frauds  there  must  be  a  promise  in  wviting,  and  to 
take  the  case  out  of  the  Statute  of  Limitations  there  must  be  a 
promise  within  six  years.  The  defendant's  liability  is  fixed 
by  the  original  promise  in  writing,  and  the  acknowledgment 
witiiin  six  years  is  only  to  show  that  that  Habili^  has  not  been 
discharged.-*  But  it  has  been  held  that  a  statute  requiring  a 
writing  for  renewal  of  a  promise  barred  by  the  United  States 
Bankrupt  Law,  applies  to  a  suit  instituted  after  the  passage  of 
the  law,  but  based  on  a  verbal  promise  made  before  its  passage.' 

^  138.  The  summary  jurisdiction  of  courts  over  their  own 
officers  may  sometimes  afford  a  remedy  upon  a  verbal  contract, 

(C.  C.)  48&.  The  learoed  judge  may  bftTe  h&d  in  liia  mind  Uie  opinion  of 
BoolleDoii :  "  Aiosi  deux  particalien  contractent  ensemble  en  pi^sence  de 
Utnoins,  at  udb  ^crit,  daoa  nn  endroit  <A  p&reilleB  conventions  ferment  de 
T^ritableB  engagemens,  et  i  raiwn  de  qatu  la  preuve  par  trimoins  est  admiie 
dans  Mt  endroit  ponr  qoelqne  somme  que  ce  ioit  mSme  an  desnia  de  100  livitd ; 
ill  plaident  ensuile  dans  un  lieu  oil  c^tte  preuve  par  t^mtnns  n'est  pas  admise; 
dans  cette  eapice,  je  ue  trouve  pas  de  difficulty  Ik  dire  qall  faudrs  admettre  la 
praave  par  t^moins,  parceque  cette  preave  appartlent  ad  vinculum  Mlgationu  el 
tcUmnitalem."  Perhaps  it  may  be  said  that  in  this  passage  the  distinction  is 
not  entirely  apprehended  between  the  making  of  a  valid  contract,  and  the  mode 
of  proving  it  The  vincidiaa  et  toUmnUai  are  certunlj,  properlj  Bpeaking, 
elements  of  the  mdidily  of  the  contract  It  appears  to  have  been  considered  by 
the  Chief  Justice  in  Leroox  d.  Brown,  that  the  conclunon  would  not  be  the  ^ 
same  in  a  case  under  the  17th  section  relating  to  the  sales  of  goods.  But  (Ida 
was  quite  unnecessary  to  the  question  befbre  the  court,  and  the  w^ht  of  thmr 
nggestioa  is  counterbalanced  by  contrarj  suggestions  in  previous  cases.  (See 
Carrington  n.  Boots,  2  Uees.  &  Wels.  248 ;  Beade  tr.  Lamb,  6  Wets.,  HurL  & 
Gord.  130.)  The  distinction  does  not  appeaj  to  have  ever  been  judicially 
upheld,  and  is  certaunly  not  supported  by  any  considerations  of  difference  in 
policy  between  the  two  lectdons.     See  ante,  g  115  and  note. 

1  Gibbons  r.  McCaslaud,  1  Bam.  &  Aid.  690.  Moreover,  it  would  be  suffi- 
cient in  any  case  to  declare  upon  the  original  promise.  Leapei  v.  Latton,  IS 
East,  420 ;  Upton  p.  Eln,  13  Moo.  908. 

I  Kingsley  v.  Consint,  47  Maine  B.  91. 
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wbere  tbe  Statute  of  Frauds  would  prolubit  an  action  upon  it. 
Thus  an  attorney's  undertaking  to  pay  his  client's  debt  and 
costs  in  an  action,  has  been  enforced  on  motioD  ia  the  court  of 
which  he  is  an  attorney.* 

1  Eraat  v,  Dnnowi,  1  Tjrw.  !8S ;  Senior  o.  Batt,  uid  Fajne  v.  Johnion, 
there  cited;  Gteavei'i  cue,  1  Cro.  &  Jerr.  874,  note. 
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CHAPTER  IX. 

CONTRACTS    IN    PART    WITHIN    THE   STATUTE. 

§  139.  In  the  present  chapter  will  be  briefly  considered, 
how  hx  a  promise  embradng  several  stipulations  is  aflected  by 
the  circumstance  that  one  or  more  of  those  stipulations  are  not 
aviulable  to  the  promisee  by  reason  of  the  Statute  of  Frauds ; 
the  remainder  being,  if  they  stood  alone,  good. 

§  140.  It  is  clear  ihaX  if  the  several  parts  or  items  of  an 
engagement  are  so  interdependent  that  the  parties  cminot  rea^ 
sonably  be  conaidered  to  have  contracted  but  with  a  view  to  the 
perfOTmance  of  the  whole,  or  that  a  distinct  engagement  as  to 
any  one  part  or  item  cannot  be  fairly  and  reasonably  extracted 
irom  the  transaction,  no  recovery  can  be  had  upon  such  part  or 
item,  however  clear  of  the  Statute  of  Frauds  it  may  be,  or 
whatever  be  the  form  of  action  employed.  The  engagement 
in  such  case  is  said  to  be  entire.  A  reference  to  some  of  the 
deusions  on  this  point  wiU  illustrate  the  principle. 

§  14fl.  In  Cooke  v.  Tombs,  the  defendant,  a  ship-builder, 
verbally  contracted  to  sell  certain  freehold  premises  and  stock 
in  trade,  principally  consisting  of  docks  and  timber  for  ship- 
building, and  some  houses.  Upon  a  suit  in  equi^  for  a  deo-ee 
of  specific  execution  of  the  whole  agreement,  it  was  held  that 
the  agreement,  being  void  as  to  the  land,  must  be  void  also  as 
to  the  persona]  property  which  was  to  be  sold  with  tt ;  McDon- 
ald, C.  B.,  remarking  that  it  never  could  be  the  inteniion  of 
the  parties  that  the  stodc  should  be  sold  apart  from  the  prem- 
ises, as  most  of  it  was  of  little  comparative  value  separately. 
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and,  besides,  that  the  agreement  being  for  an  entire  sum  the 
court  could  never  sever  it.^  Similar  to  tbis  was  the  case  of  Lea 
V'  Barber,  where  the  defendant  made  an  oral  agreement  to  take 
an  assignment  of  leasehold  premises,  to  wit,  a  brick-ground,  at 
one  hundred  pounds,  and  to  buy  the  stock,  consisting  chiefly  of 
half-made  bricks,  at  a  valuation  to  be  made  by  arbitrators. 
The  arbitrators  settled  the  price,  but  the  defendant  refused  to 
complete  the  purchase:  An  actios  was  brought  upon  the  en- 
tire agreement,  and  the  plaintiff,  admitting  that  the  contract  as 
to  the  assignment  was  void  by  the  Statute  of  Frauds,  claimed 
that  he  could  recover  the  valuation  of  the  stock.  But  it  was 
held  by  McDonald,  C.  B.,  on  the  authority  of  Cooke  v.  Tombs, 
that  the  agreement,  being  in  its  nature  entire,  could  not  be 
severed,  and  that,  being  vend  as  to  the  land,  it  was  void  in  toto.^ 
So  in  Mechelen  v.  Wallace,  where  the  declaration  stated  that 
the  defendant  wished  the  plaintiff  to  hire  of  her  a  bouse,  and 
furniture  for  the  same,  at  the  rent,  etc.,  and  thereupon,  in  con- 
sideration that  the  plaintiff  would  take  possession  of  the  house 
partly  furnished,  and  would,  if  the  defendant  sent  into  it  com- 
plete furniture  by  a  reasonable  time,  become  tenant,  to  the  de- 
fendant, of  the  house  with  all  the  furniture,  at  the  aforesEud 
rent,  and  pay  the  same  quarterly  from  a  certdn  day,  to  wit, 
etc.,  the  defendant  promised  the  plaintiff  to  send  into  the  said 
hoDse,  within  a  reasonable  time  after  the  plaintiff's  taking  pos- 
session,  all  the  furniture  necessary,  etc. ;  it  was  held  that  the 
defendant's  agreement  to  send  in  furniture  was  an  inseparable 
part  of  the  contract  of  teasing,  and  that  the  action  could  not  be 
sustained.^ 

§  I4S.  In  Irvine  V.  Stone,  the  Supreme  Court  of  Massa- 


>  Cooke  D.  Tomba,  S  Anst.  420. 

>  Lea  D.  Barber,  S  Anst  4!S,  note.  See,  also,  TtM/er  ».  Bock,  IS  Wend. 
^.  T.)  5S,  in  irhtcli  the  contract  was  for  the  Bale  <^  one  nzth  of  a  mill  nte,  irith 
all  the  timber  and  irons  belonging  to  the  null,  and  it  was  held  to  be  entire. 

3  Mechelen  v.  Wallace,  7  Adol.  &  Ell.  49.  And  soe  the  similar  case  of 
Vaughan  v.  Hancock,  8  Mann.,  Gr.  &  Sc.  766. 


zedbyGoOQic 


14@  STATUTE   OF   FRAUDS.  [cH.    IX. 

cbusetts  held  a  "contract  for  the  purchase  of  coals  at  Pluladel- 
phia  and  to  paj  for  the  freight  of  the  same  to  Boston,  to  he 
inseparable,  so  that  no  recovery  for  the  freight  could  be  had ;  ^ 
and  this  case  is  not  unlike  that  of  Biddell  v,  Leeder,  where  the 
Court  of  Queen's  Bench  held,  upon  a  contract  for  the  pur- 
chase of  the  plaintiff's  sbarc  in  a  ship  and  to  indemnify  him 
for  all  liabilities  on  account  of  his  share,  that  the  latter  engage- 
ment was  inseparably  connected  with  the  former.^  A  contract 
to  hire  a  shop  at  a  certain  rent  and  to  pay  the  landlord  the 
amount  expended  in  fitting  it  up,  has  also  been  recently  de- 
cided, by  the  Supreme  Court  of  Massachusetts,  to  be  indivis- 
ible.' 

§  14^.  On  the  other  hand,  the  cases  where  the  different  en- 
gagements of  the  party  have  been  held  such  as  to  admit  of  being 
reasonably  considered  separately,  or  as  contracts,  so  to  Bpeak,^o 
tanto,  are  equally  clear  in  their  general  spirit  and  principle.  In 
Mayfield  v.  Wadaley,  which  was  upon  a  contract  for  the  sale 
of  a  growing  crop  of  wheat,  and  also  of  certun  dead  stock 
upon  a  farm,  it  was  remarked  by  Abbott,  C.  J.,  that  the  bsr^  . 
gain  in  regard  to  the  latter  was  made  aj^  an  interval  of  Hme, 
(though  at  the  same  interview  and  almost  simultaneously  with 
the  former,)  and  he  seems  to  consider  that  if  that  interval  had 
not  occurred,  it  would  be  necessary  to  hold  the  contract  indivis- 
ible.* But  the  subsequent  decision  of  tbe  Court  of  Exchequer 
in  Wood  f .  Benson  clearly  establishes  a  rule  independent  of  any 
such  distinction.  There  was  a  written  guaranty,  by  which  the 
defendant  engaged  to  pay  for  all  the  gas  which  might  be  con- 
sumed at  a  certain  theatre  during  the  time  it  was  occupied  by  a 


>  Irrine  v.  Stone,  6  Cuab.  (Maw.)  SOS.  So  with  a  contract  to  coDrey  Uad 
and  pa/  off  the  iDcnmbr&Dces  upon  it.  Duncaa  o.  Blair,  5  Denio,  (N.  Y.)  1 96 ; 
Docki>.Hiirt,7  Wan»&SeT[.(Pft.)  172.  So  iritli  a  Terhal  warranty  of  quality 
ofgooda  Bold  under  a  verbal  coatract.    Lamb  v.  Cnfta,  13  Met  (Uass.)  SMI. 

*  BiddeU  ».  Leeder,  1  Bam.  &  Cres.  927. 
3  McMuIlea  v.  Kley,  6  Gray,  (Man.)  500. 

*  Mayfield  i>.  Wadsley,  8  Bam.  &  Crei.  SOT. 
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third  party,  and  also  to  pay  for  all  arrears  which  might  be  then 
dne.  It  was  held  that  the  plaintiff  could  recover  upon  the 
former  hraoch  of  the  contract,  on  a  count  properly  framed  for 
the  pm-pose.' 

§  14-ii.  Where  an  t^eement  is  originally,  and  remains 
until  the  time  of  bringing  suit,  thus  connected  and  entire  in 
its  various  stipulations,  the  disability  of  a  plaintiff  to  1'ecover 
upon  any  one  of  those  stipulations  manifestly  results,  not  from 
die  fact  that  the  statute  happens  to  apply  to  the  reminder, 
but  from  the  tenor  of  the  agreement,  by  which  it  has  been 
shown  to  be  the  intention  of  the  parties  that,  if  performed  at 
alt,  it  is  to  be  performed  as  a  whole. 

§  145.  Where,  on  the  other  hand,  the  stipulations  of  the 
defendant  are  not  so  c^innected  together  that  they  cannot  rea- 
sonably be  performed  separately  and  independently,  the  ques- 
tion arises  whether  the  pl^ntiff  can  recover  upon  one  or  more 
to  which  the  statute  does  not  apply,  notwithstanding  there 
are  others  to  which  it  does  apply.  And,  in  the  first  place, 
it  is  clear  upon  all  the  authorities  that  be  cannot,  if  his  action 
be  broogfat  upon  the  entire  contract.  On  this  point  it  is 
necessary  that  the  principal  cases  be  examined  a  littie  in  detail, 
in  order  to  show  clearly  the  reason  of  the  rule. 

§  146.  In  the  case  of  Lord  Lexington  f.  Clarke,  the  decla- 
ration set  forth  that  the  plaintiff  had  demised  premises  at  will 
to  the  first  husband  of  the  defendant's  wife,  and  that  there 
was  due  from  him  £160  rent,  and  that  the  defendant's  wife, 
ia  consideration  of  being  allowed  to  hold  possession  till  a 
cert^  time  and  to  remove  certain  fixtures,  promised  to  pay 
the  j£t60  and  £!^60  more  ;  that  she  did  hold  possesuon  and 
took  the  fixtures,  but  had  not  paid  the  money.  A  special 
verdict  found  that  she  bad  paid  the  former  sum  but  not  the 


1  Wood  r.  BenaoD,  2  Tjrw.  93 ;  Littlojohn,  Bx  parte,  8  Mont.,  Dea.  &  De  Gex, 
182 ;  Fierce  v.  Woodward,  6  I^ck.  (Mast.)  206 ;  Mobile  Marine  JDock  &  Mutaal 
Ina.  6b.  r.  McMillan,  31  Ala.  B.  720. 
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latter.  By  the  •opiDion  of  all  the  court,  judgment  was  given 
for  the  defendant  on  the  claim  for  the  unpaid  d£S60,  for,  they 
said,  "  the  promise  as  to  one  part  being  void,  it  cannot  stand 
good  for  the  other,  for  it  is  an  entire  agreement,  and  the  action 
is  brought  for  both  the  sums,  and  indeed  could  not  be  otherwise 
without  a  variance  from  the  promise"  ^  In  Thomas  v.  Wil- 
liams, the  defendant  verbally  promised  the  plaintiff,  who  was 
about  to  distrain  upon  his  tenant  for  rent,  that  if  he  would  not 
distrain,  he  would  pay  him  the  rent  which  would  be  due  at 
Michaelmas  ensuing,  inclading,  of  course,  the  arrears  as  well 
as  what  should  accrue  in  the  mean  time.  The  plaintiff  sued 
upon  this  promise,  and  his  verdict  was  for  a  sum  made  up 
partly  of  rent  due  at  the  time  of  the  promise  and  partly  of 
what  accrued  afterwards.  On  argumjnt  upon  a  rule  to  set 
aside  the  verdict,  it  was  held  by  the  Court  of  Queen's  Bench 
that  the  contract,  being  in  part  within  the  Statute  of  Frauds, 
was  wholly  void.'  In  both  cases,  it  will  be  observed,  the  dec- 
laration was  upon  the  entire  special  promise,  and  contained  no 
general  counts.  Consequently  the  entire  contract  was  to  be 
proved  as  laid,  and  after  the  plaintiff  had,  by  oral  evidence, 
shown  that  part  of  it  which  was  not  within  the  Statute  of 
Frauds,  and  upon  which  be  wished  to  recover,  there  was  a 
fatal  variance  between  the  contract  he  had  counted  upon  and 
that  which  he  had  proved.  In  Chater  v.  Beckett,  where  the 
defendant  engaged  to  pay  the  plaintiff  the  debt  a  third  per- 
son owed  him,  and  all  the  expenses  he  had  incurred  for  the 
purpose  of  putting  his  debtor  into  bankruptcy,  there  was  a 
special  count  setting  forth  the  entire  contract,  and  also  general 
counts  for  money  paid  to  defendant's  use  and  money  had  and 
received.  Neither  of  the  latter  counts  were  supported,  how- 
ever, for  in  paying  hi?  own  expenses,  the  plaintiff  bad  only 
paid  his  own  debt ;  and  so  the  case  was  correctly  decided  for 


1  Lord  Lexington  v.  Clarke,  2  Vent.  223. 
9  Thomas  f .  Williams,  10  Barn.  &  Ores.  664. 
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the  defendant,  the  authorities  last  quoted  being  precisely  in 
point.^ 

§  14<7>  It  is  quite  obvious  that  the  cases  which,  have  just 
been  quoted  proceeded,  in  fact,  upon  the  ground  that,  by  ^ 
form  of  the  plaintiff's  action,  he  had  precluded  himself  from 
proving  even  so  much  of  the  contract  as  was  not  affected  by 
ibs  Statute  of  Frauds,  because  to  do  ao  would  have  involved 
a  variance  from  the  declaration,  which  alleged  the  entire  and 
therefore  a  different  contract.'  But  they  have  been  conceived 
to  establish  a  principle  that,  if  one  stipulation  in  the  engage- 
ment of  a  defendant  was  void  by  the  statute,  no  recovery  could 
be  had  upon  the  remainder.  This  opinion,  which  doubtless 
grew  out  of  the  generality  of  the  language  employed  by  judges 
in  earlier  cases,  does  not  seem  to  have  been  distinctly  affirmed 
and  decided  as  law  in  any  case  but  that  of  Loomis  v.  Newhall 
in  Massachiuetts.  There  tlie  defendant  had  furnished  supplies 
to  the  plaintiff's  son,  for  which  the  son  was  liable,  and  the 
defendant  at  the  request  of  the  plaintiff  continued  to  furnish 
supplies,  the  plaintiff  saying,  "  for  what  you  have  done  aiid 
for  what  you  shall  do  for  my  son,  T  will  see  you  pdd." 
Besides  the  count  on  an  account  annexed,  the  declaration  con- 
tained the  common  money  counts.  It  was  held  upon  the 
supposed  authority  of  Chater  v.  Beckett  and  Lord  Lexington 
r.  Clarke,  that  the  plaintiff  could  not  recover  for  that  part  of 
the  d^m  which  arose  after  the  promise,  inasmuch  as  bis  re- 
covery on  that  part  which  arose  previously  was  barred  by  the 
statute  as  a  promise  to  pay  the  debt  of  bis  son.' 


1  Chkter  0.  Beckett,  7  Term  R.  197. 

'  The  foDoiring  American  casei  ill  Bl&nd  Dpon  the  same  grooDd.  Nojai  v. 
,  Humphreys,  11  Grat.  (Va.)  636  ;  Crawford  u.  Moirell,  8  Johns.  (N.  T.)  298 1 
Henderson  n.  Hudson,  1  Munf.  (Va.)  BIO.  And  see  Alexander  v.  GhiaeUn, 
S  G!U.  (Md.)  138 ;  Dnncan  t>.  Blair,  9  Denio,  (N.  T.)  ISS. 

s  LoomU  D.  Newhall,  16  Rcfc.  (Maw.)  159  ;  ovemiled  in  Rand  v.  Mather,  11 
Cosh.  1.    The  case  of  Robeon  v.  Harwell,  6  Geor^  R.  5S9,  while   admitting 
Loomis  p.  Nswhall  as  aathoritj,  decides  that  the  principle  there  held  does  not 
extend  to  declaratioiu  of  tmsti. 
■  W 
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§  14i8.  But  the  true  import  of  those  and  the  other  early 
English  cases  was  defined  in  the  case  of  Wood  v.  Benson,  de< 
cided  in  the  Court  of  Exchequer  in  18S1.  That  was  assump- 
sit on  the  following  guaranty  signed  by  the  defendant :  "  I,  the 
undersigned,  do  hereby  engage  to  pay  the  directors  of  the 
Manchester  Gas  Works,  or  their  collector,  for  all  the  gas 
which  may  be  consumed  in  the  Minor  Theatre  and  by  the 
lamps  outside  the  theatre,  during  the  time  it  is  occupied  by  my 
brother-in-law,  Mr.  Neville  ;  and  I  do  also  engage  to  pay  for 
all  arrears  which  may  be  now  due."  There  was  a  count  for 
gas  sold  and  delivered.  The  general  issue  was  pleaded,  and 
it  was  ol^ected  that  there  was  no  consideratiou,  apparent  on 
the  face  of  the  instrument,  for  the  promise  to  pay  the  arrears ; 
and  that  the  agreement,  therefore,^  being  void  as  to  part  under 
the  Statute  of  Frauds,  was  void  as  to  the  whole ;  and  to  this 
the  cases  of  Lea  v.  Barber,  Lexington  v.  Clarke,  Chater  v. 
Beckett,  and  Thomas  v.  Williams  were  cited.  The  court  ad- 
mitted their  authority,  but  explained  that,  as  the  actions  were 
brought  in  each  case  upon  the  entire  contract,  the  plainti% 
therein  could  not  recover ;  and  they  decided  that,  in  the  case 
before  them,  the  plaintiff  could  recover  on  the  separate  count 
for  gas  sold  and  delivered,  which  was  applicable  to  the  binding 
part  of  the  contract.' 

§  14-9.  The  decision  in  Loomis  v.  Newhall  is  no  longer  law 
in  Massachusetts.  In  the  case  of  Irvine  v.  Stone,  the  Supreme 
Court  of  that  State  had  occasion  to  examine  iuto  the  earlier 
English  decisions  upon  the  subject,  and,  while  they  did  not 
find  it  necessary  to  overrule  it,  stated  conclusions  irreconcilable 
with  it.'  And  within  a  few  years  past  it  has  been  deliberately 
overruled  by  them,  and  the  doctrine  established  in  Wood  v. 
Benson  adopted.  In>  the  opinion  of  the  court,  delivered  by 
Metcalf,  J.,  the  authorities  are  very  carefully  reviewed,  and  it 

1  See  jxMt,  g  386  tl  teq. 

■  Wood  V.  Benwn,  3  Cro.  &  Jerv.  94. 

>  Irrine  v.  Stone,  6  CusL  (Mass.)  508. 
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is  particularly  uoticed  tbat  in  Loomis  v.  Newhall  there  were 
common  counts  upon  which  the  plaintiff  was  entitled  to  re- 
cover ;  otherwise,  it  could  have  been  supported  upon  the  same 
ground  as  the  early  English  cdsea.^ 

§  ISO.  We  have  thus  seen  that,  on  a  count  properly  framed 
for  the  purpose,  a  plaintiff  may  recover  upon  bo  much  of  the 
defendant's  promise  as  is  not  hahle  to  any  objection  under  the 
Statute  of  Frauds,  provided  that  part  is,  from  the  nature  of 
the  contract,  capable  of  being  considered  separately  from  the 
rem^der.  But  even  where  the  various  stipulations  are  so 
connected  together  that,  so  long  as  they  all  remained  exeo- 
ntory,  no  action  could  be  maintainea  upon  any  .one  of  them 
separately,  yet  if  that  part  to  which  the  statute  would  have  ap- 
pUed  has  been  executed,  and  thus  in  fact  severed  from  the 
remunder,  an  action  may  be  sustained  upon  the  remuning  ex- 
ecutory part,  and  it  is  no  objection  to  such  action  that  the 
plaintiff  may  be  obhged  incidentally  to  prove  the  making  and 
execution  of  the  other  part,  inasmuch  as  he  founds  no  clwm 
npou  it' 

§  151 .  Where  the  plaintiff,  from  the  nature  of  his  case  or 
of  the  relief  which  he  requires,  is  obliged  to  set  up  the  entire 
ooQtract,  he  will  of  course  be  debarred  from  recovering,  if 
any  part  of  the  contract  be  within  the  statute  and  he  has  no 
written  evidence  of  it.  Thus  if  a  bill  in  equity  is  brought  to 
enforce  so  much  of  the  contract  as  is  not  affected  by  the  stat- 
ute, it  would  seem  that  the  complainant  must  fail  of  his 
decree,  the  proceeding  being  founded  wholly  on  the  engage- 
ments specially  made  between  the  parties.'     In  Head  v.  Bald- 

■  Sand  V.  Uather,  11  Cnali.  1. 

SBock  V.  Halt,  7  Watts  &  S.  (Fa.)  172;  HeM  r.  Fox,  10  Wend.  (IT.  Y.) 
4SS,  (disdni^liing  Van  Allttine  o.  Wimple,  S  Cow.  (N.  Y.)  1S3)  ;  Page  v. 
Honka,  5  Gmj,  (Haw.)  49S.  And  see  Tirid;  tr.  SanderKiii,  9  Irad.  (N.  G.)  S ; 
Uanniag  0.  Jones,  Bnsb.  (N.  C.)  S6e. 

3  Alexander  v.  GhiMliD,  0  GnW,  (Hd.)  138 ;  HendeTwm  v.  Hudson,  1  Manf. 
(Ta.)  SIO,  per  Tncker,  3.  \  Bobton  o.  HarweU,  6  Georgia  R.  C89,  per  Lump- 
Ida,  J. 
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rey,  decided  some  years  after  Wood  t>.  Benson  had  defined  the 
rule  ih  such  cases,  the  defendant  bad  been  owing  the  plaintiff 
a  snm  of  money  for  goods  previously  sold,  and  he  agreed,  if 
the  plaintiff  would  give  him  time  upon  that  debt  tuid  would 
sell  him  certwn  other  goods,  he  would  pay  for  the  whole  by 
accepting  a  bill  of  a  certain  description.  On  his  refusing  to 
accept  the  bill,  an  action  was  bronght  in  which,  besides  the 
spedal  count  upon  the  contract,  there  was  a  count  for  goods 
sold  and  delivered.  The  defendant  pleaded  the  Statute  of 
Frauds,  because  part  of  the  consideration  of  his  promise  was 
the  price  of  the  wool,  the  sale  of  which  was  not  binding 
under  the  statute.  On  demurrer  to  the  plea,  because  the 
declaration  showed  a  good  consideration,  (namely,  the  debt  for 
goods  previously  sold,)  it  was  held  in  the  Queen's  Bench  that, 
part  of  the  consideration  failing  by  reason  of  the  statute,  the 
plea  was  good,  and  the  defendant  had  judgment.  Lord 
Denman,  C;  J.,  delivering  the  opinion  of  the  court,  said : 
"  We  apprehend  the  defendant  can  only  be  made  chargeable 
for  a  breach  of  the  promise  laid,  and  that  promise  is,  not  to 
pay  for  these  or  any  other  goods  sold,  but  to  fiilfil  a  specific 
arrangement  between  the  parties,  that  is,  to  pay  by  accepting 
a  bill  in  respect  of  this  liability  and  a  new  one  then  in  conteib- 
plaHon."  * 

§  I5S.  A  class  of  contracts  to  whtcli  allusion  has  been 
heretofore  made,  namely,  those  in  which  a  party  promises  to 
do  one  of  two  or  more  things,  the  statute  applying  to  one  of 
the  alternative  engagements  but  not  to  the  others,  is  some- 
times referred  to  the  head  of  contracts  in  part  affected  by  the 
statute.  It  is  needless  to  dwell  upon  the  question  whether 
they  are  properly  so  referred.  It  is  manifest  that  of  such 
alternative  engagements,  no  action  will  lie  upon  that  one 
which,  if  it  stood  alone,  could  be  enforced  as  being  clear  of 
the  Statute  of  Frauds,  because  the  effect  would  be  to  enforce 

1  Head  V.  Baldrej,  6  Adol.  &  Ell.  459. 
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die  other,  namely,  by  making  the  violation  of  it  the  ground  of 
aa  action.^ 


1  Tut  AUstine  v.  Wimple,  5  Cowen,  (N.  Y.)  162 ;  FattersOD  v.  CaDDiDgham, 
]  Fabf.  (Me.)  WC ;  Goodrich  t>.  Nickols,  2  Boot,  (Conn.)  498 ;  Rice  t>.  Pest, 
It  Jobna.  (N.  T.)  008.    Bnt  lee  Couch  p.  Meeker,  2  Conn.  &  803. 
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CHAPTER   X. 

GUARANTIES. 

§  153.  In  the  fourth  section  of  the  Statute'  of  Frauds, 
special  promises  by  executors  or  administrators  to  answer 
damages  oat  of  their  own  estates  appear  to  be  spoken  of  as 
one  class  of  that  large  body  of  contracts  known  as  guaranties. 
And  there  would  be  no  distinction  between  them,  but  for  the 
circamstance  that  the  executor  or  administrator,  being  the  legal 
representative  of  the  party  originally  liable,  is  already,  in  that 
capacity,  under  a  liability  to  pay  to  the  extent  of  the  property 
which  comes  to  his  hands.  The  statute,  therefore,  is  confined 
to  his  special  promise  to  pay  out  of  his  own  estate.  But  as 
such  special  promise  may  be  treated  as  collateral  to  the  indebt- 
edness of  the  estate  which  he  represents,  the  distinction  after 
all  seems  to  be  more  technical  than  substantial.  It  will,  ac- 
cordingly, be  proper  to  consider  such  promises  in  connection 
with  guaranties,  strictly  so  called,  remarking,  as  we  go  on, 
those  points  in  which  the  application  of  the  statute  to  the 
former  admits  of  separate  notice.  One  observation  in  regard 
to  them,  however,  it  is  important  to  make.  As  an  administrO' 
tor  derives  bis  office  and  interest  from  the  appointment  of  the 
court,  the  statute  affords  him  no  protection  agunst  the  enforce- 
ment of  his  verbal  promise  to  answer  damages  out  of  his  own 
estate,  made  afW  the  death  of  the  testator  but  before  his  own 
appointment.  On  the  other  hand,  the  office  and  interest  of  an 
executor  being  completely  vested  in  him  at  the  instant  of  the 
testator's  death,  the  statute  applies  to  any  such  promise  made 
by  him  after  that  time.* 

1  Tomlinaoii  tr.  GiQt  ArabL  930 ;  BoberU  on  Fnradi,  201. 
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§  1 54'.  In  considering  the  general  subject  of  guaranties  as 
affected  by  the  Statute  of  Frauds,  it  is  proposed  to  inqaire, 
_^9t,  What  are  debts,  defaults,  or  miacarriages  within  the 
meaning  of  the  statute  ;  secondly.  What  is  the  nature  of  that 
spedal  promise  of  the  guarantor  which  is  required  to  be  in 
writing;  and,  tkirdly.  When  these  liabilities  so  coexist  or  con- 
cur as  to  bring  a  case  within  the  statute. 

§  155,  The  terms  "  debt,  default,  or  miscarriage,"  seem  to 
include  every  case  in  which  one  party  can  become  liable  to 
another  in  a  dvil^ction ;  although,  in  an  early  decision,  it  may 
be  inferred  to  have  been  doubted  whether  they  covered  cases 
of  tort.^  That  doubt,  however,  if  it  ever  existed,  has  been 
nnce  removed  by  the  judgment  of  the  Court  of  Queen's 
Bench,  in  the  case  of  Kirkham  r.  Marter.  The  defendant 
had  there  engaged  to  pay  the  plaintiff  the  damage  sustained  by 
him  from  a  third  person's  having,  wrongfully  and  without  his 
Ucense,  ridden  his  horse,  and  thereby  caused  its  death.  All 
the  judges  concurred  that  the  liability  was  snch  as  the  statute 
would  covw  by  force  of  the  word  '■  miscarriage  ;"  Abbott,  C.  J., 
remarking  that  it  bad  not  the  same  meaning  as  "  default  or 
debt,"  and  seemed  to  him  "to  comprehend  that  species  of 
wrongful  act,  for  the  consequences  of  which  the  law  would 
make  the  party  civilly  responsible."  Holroyd,  J.,  went  some- 
what farther,  and  considered  that  both  "  miscarriage  "  and 
"  default "  applied  to  a  promise  to  answer  for  another  with 
respect  to  the  non-performance  of  a  duty,  though  not  founded 
upon  a  contract."'  Perhaps  the  strictest  etymological  rule 
would  be  that  which  was  suggested  by  Lord  Ellenborougb  in 
a  previous  case,  namely,  that  *^  debt  "  and  "  default"  both  refer 
to  a  liability  accruing  upon  a  contract,  but  the  former  to  such 


1  Boukmrr  v.  Danull,  2  Ld.  Baym.  1085. 

>  Kirkham  Et.  Hartor,  S  Bain.  &  Aid.  SIS.  It  is  stated,  boweTer,  io  a  note  bjr 
the  tepraten,  that  tfaii  case  was  famiifaed  to  them  bv  a  gentleman  of  the  bar. 
The  nme  point  ha*  been  decii^  in  Connecticut,  and  the  statate  held  to  be 
upplicable  to  cases  of  tort,  in  Turner  s.  Hubbell,  2  Da;,  4&7. 
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as  is  already  incurred,  the  latter  to  snch  as  may  be  incurred  at 
a  future  time.^ 

§  156.  Under  whatever  class  it  may  fall,  however,  the 
liability  of  the  party  for  whom  a  guarantor  within  the  statute 
makes  himself  answerable,  must  be  a  clear  and  ascertained 
legal  liability,  enable  of  being  enforced  against  the  party 
lumsdf.  Thus,  if  the  party  be  a  minor  or  a  married  woman, 
or  under  any  otber  legal  disability  as  to  forming  binding  con- 
tracts, it  IS  manifest  that  a  promise  by  a  third  person  to  answer 
for  him  or  her,  in  a  matter  within  the  raoge^f  that  disability, 
cannot  be  affected  by  the  Statute  of  Frauds.*^ 

§  157.  So  where  it  does  not  appear  in  point  of  fact  that 
any  debt  or  liability  has  been  incurred,  as  in  the  early  case  of 
Read  V.  Nash,  In  that  case,  one  Tuack  had  brought  an 
action  of  assault  and  battery  against  one  Johnson.  The 
cause  being  at  issue,  and  the  record  entered  and  just  coming 
on  to  be  tried,  the  defendant  Nash,  who  was  &en  present  in 
court,  in  consideration  that  Tuack  would  not  proceed  to  trial 
but  would  withdraw  his  record,  midertook  and  promised  to 
pay  him  fifty  poands  and  costs.  Tuack,  relying  upon  this 
promise,  did  withdraw  his  record,  and  no  farther  proceediog 
was  had  in  the  cause.  Tuack  being  dead.  Read,  his  executor, 
brought  the  present  action,  and  the  question  was  whether 
Nash's  promise  was  a  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  Johnson.  It  was  unanimously  held  by  the 
judges  of  the  Queen's  Bench  that  it  was  not ;  and  Lee,  C.  J., 
delivering  the  opinion  of  the  court,  said :  '*  Johnson  was  not  a 
debtor ;  the  cause  was  not  tried ;  he  did  not  appear  to  be 
guilty  of  any  debt,  default,  or  miscarriage ;  there  might  have 
been  a  verdict  for  him  if  the  cause  had  been  tried,  for  anything 

1  CtutUng  V.  Aubert,  S  Eut,  S!6. 

*  Hsnia  IT.  Huntbach,  Burr.  373 ;  Chapin  ir.  Lapbam,  20  Kck.  (Maw.)  467 ; 
Boclie  e.  Chaplin,  1  B»il«j,  (S.  C.)  419;  Conaerat  i>.  Goldsniith,  6  Georgia  B. 
14;  Meaee  o.  Wagner,  1  McCord,  (S.  C.)  39S:  Dmke  r.  Flewellen,  33  Ala.  B. 
108. 
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we  can  tell ;  he  never  was  liable  to  the  particular  debt,  dam- 
ages, or  costs." '  But  where,  in  a  comparatively  recent  case, 
tbe  defendant  had  verbally  promised  the  plaintiff  to  pay  the 
damages  sustained  by  reason  of  a  third  person's  having  wrong- 
fully  and  without  the  license  of  the  plaintiff  ridden  his  horse 
and  thereby  caused  its  death,  in  consideration  that  he  would 
not  bring  an  action  against  the  third  person,  it  was  held  by 
the  Court  of  Queen's  Bench,  that  the  defendant's  proniis^  was 
widiin  the  statute  and  that  an  action  upon  it  could  not  be  sus- 
tained. The  court  distinguished  the  case  from  Read  v.  Nash, 
because  here  it  did  appear  as  matter  of  fact  that  the  third 
person  had  rendered  himself  liable.'  If  goods  are  furnished 
to  a  third  person  gratuitously,  a  verbal  promise  by  the  defend- 
ant is  of  course  binding,  upon  the  foregoing  principles."  It  is 
not  material  that  the  defendant's  promise  is  made  for  the  bene- 
fit of  a  third  person ;  if  the  credit  is  given  to  him  alone,  his 
promise  need  not  be  in  writing.* 

§  158.  It  is  not  necessary,  however,  that  the  obligation,  for 
Ae  performance  of  which  the  guaranty  is  given,  should  be 
express ;  it  is  sufficient  if  it  be  implied  by  law.  Such  was 
tbe  decision  of  Lord  Ellenborough,  in  a  case  where  the  mis- 
carriage provided  agunst  was  the  violation  of  the  navigation 
laws ; '  and,  indeed,  it  would  seem  to  be  impossible  by  any 
other  rule  ever  to  bring  a  case  of  tort  within  the  statute,  the 
obligation  resting  on  the  third  person  in  such  a  case  being,  of 


1  Read  o.  Nuh,  1  Wils.  305.  See  Bray  v.  Freeman,  2  Uoore,  114,  where, 
however,  the  court  aeemed  to  have  applied  Read  v.  Naah  somewhat  Ireely.  See, 
also.  Griffin  n.  Derby,  5  Greenl.  (He.)4  7G;  San^«on  r.  Swift,  11  Venn.  R.  815; 
Feck  ff.  Thompson,  15  Verm.  R.  637;  Jepherson  v.  Hunt,2  Allen,  (Mass.)  417  i 
MerriU  0.  Englesby,  28  Verm.  R.  157 ;  Walker  ir.  Norton,  29  lb.  226 ;  Donglaa 
B.  Jones,  3  E.  D.  Sniith,  (N.  Y.)  551. 

S  Kirkham  v.  Marter,  2  Barn.  Sc  Aid.  618. 

1  Loomis  r.  Newhall,  15  I^ck.  (Mass.)  159. 

*  Smith  V.  Mayo,  1  Allen,  (Mats.)  160  ;  Sanborn  i>.  Merrill,  41  Maine  R.  468 ; 
Hodges  t>.  Han,  29  Venn.  R,  209;  Eddy  v.  Roberts,  17  III.  R.  506. 

5  Bedhead  v.  Cator,  I  Slark.  B.  14. 
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course,  rather  implied  than  express.  It  has  been  said  in  the 
Supreme  Court  of  Massachusetts  that  there  might  be  instances 
in  which  a  plaintiflP  who,  for  the  benefit  of  a  third  person,  had 
undertaken  an  onerous  obligation  at  the  defendant's  verbal 
request,  would  have  a  remedy  against  him,  notwithstanding 
such  third  person  were  also  liable  incidentally,  and  upon  a 
promise  implied  by  law.*  The  remark  was  admitted  to  be  not 
necelbary  to  the  decision,  which  went  upon  an  entirely  distinct 
ground,  namely,  that  the  third  person  in  question  was  an  in- 
fant son  of  the  defendant,  and  so  not  legally  liable  in  any  way 
to  pay  the  debt  there  owing  to  the  plaintiff;  moreover,  of  the 
two  cases  referred  to  in  support  of  it,  one  does  not  seem  tb 
justify  it,  and  tfae  other  has  been  substantially  overruled.' 
They  belong,  however,  to  a  class  of  decisions  important  to  be 
examined  at  this  point  of  our  discussion,  as  having  been  as- 
sumed to  make  the  foundation  for  a  doctrine  that  a  promise  to 
indemni/i/  is  not  within  the  statute.  Such  a  doctrine,  thus 
nakedly  stated,  cannot  easily  be  maintained;  and  an  exaoiina* 
tion  of  the  cases,  though  there  is  much  conflict  between  theto, 
will,  we  think,  show  it  to  be  the  better  opinion  that  such  a 
promise  is,  as  much  as  if  called  by  any  other  name,  within  the 
statute,  where  it  is  collateral  to  any  implied  liability  on  the 
part  of  any  third  person. 

§  159.  The  earliest  case  in  which  this  question  occurs, 
seems  to  be  Winckworth  v.  Milts,  decided  at  nisi  priua,  in 
1796.  One  Taylor  made  a  propiiasory  note  to  the  defendant, 
who  indoraed  it  to  another,  who  indorsed  it  to  the  plainti£f,  and 
he,  having  lost  the  original  note,  applied  to  the  makers,  who 
made  a  difficulty  about  paying  it,  whereupon  the  defendant 
verbally  promised  to  indemnify  the  plaintiff  if  he  would  en- 


1  Chapin  v.  L&pham,  30  Pick.  (Uua.)  4ST,  per  Shaw,  C.  J.  Bat  Ke  tlie 
remariis  of  the  tame  judge  in  Alger  r.  Scoville,  1  Graj,  (Masa.)  391. 

>  Harrison  v.  Sairtel,  10  Johiu.  (N,  T.)  242 ;  Chapin  v.  MerriU,  4  Wend. 
(N.  T.)857.    SeepM(,§§  160,161. 
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deavor  to  enforce  payment  from  the  maker.  The  action  was 
in  part  to  recover  expenses  incurred  in  such  endeavor,  and 
Lord  Kenyon  ruled  that,  as  to  tliat  part  tfhich  was  based  on 
the  promise  to  indemnify,  the  plaintiff  'could  not  recover,  be- 
cause it  was  a  promise  to  answer  for  the  debt  and  default  of 
another.  The  report  states  that  the  plutitiff's  counsel  seeming 
to  be  dissatisfied  with  the  ruling,  his  Lordship  offered  to  save 
the  point,  bfit  they  declined.^  Now,  the  only  default  which 
could  have  been  referred  to  seems  to  be  that  of  the  maker  of 
the  note,  in  not  fulfilling  his  implied  obligation  to  reimburse  the 
plaintiff.  In  Thomas  v.  Cook,  in  18:^,  where  the  plaintiff,  at 
the  request  of  the  defendant,  executed  a  bond  with  him  and 
another,  to  save  harmless  a  third  person  from  the  claims  upon 
an  old  firm  in  which  he  had  been  a  partner,  and  the  defendant 
verbally  promised  the  plaintiff  to  save  him  harmless  for  exe- 
cuting the  bond,  the  Court  of  Queen's  Bench  decided  that  the 
defendant's  promise,  being  merely  to  indemnify,  was  not  within 
the  Statute  of  Frauds.'  But  this  case  has  been  distinctly 
overruled  by  the  same  court  in  Green  v.  Creswell,  where  it 
was  held  that  the  defendant's  promise  to  indemnify  the  plaintiff 
agiunat  the  consequences  of  becoming,  at  his  request,  bail  for 
one  Hadley  who  was  arrested  for  debt,  was  not  binding  with- 
out writing.  Lord  Deuman,  in  delivering  the  opinion,  says 
that  the  promise  was,  in  effect,  "  If  Hadley  fails  to  do  what  is 
right  towards  you,  I  win  do  it  instead  of  him."  And  of  Thomas 
p.  Cook  he  says :  "  The  reasoning  in  this  case  does  not  appear 
to  us  satisfactory  in  support  of  the  doctrine  there  laid  down, 
which,  taken  in  its  full  extent,  would  repeal  the  statute.  For 
every  promise  to  become  answerable  for  the  debt  or  default  of 
another,  may  be  shaped  as  an  indemnity ;  but,  even  in  that 
shape,  we  cannot  see  why  it  may  not  be  within  the  words  of 


1  Winckirortli  v.  Milli,  S  Esp.  B.  488. 
B  Thomas  v.  Cook,  8  Bam.  &  Cm.  728 
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the  statute.     Withia  the  mischief  of  the  statute  it  most  cer- 
tainly fells." ' 

§  160.  The  Eni^liab  law  appears,  therefore,  to  be  settled, 
that  if  there  is  an  impRed  liability  on  the  part  of  a  third  person 
to  reimburse  the  plaintiff  what  damage  be  suffers  on  bis  ac- 
count, the  promise  of  the  defendant  to  indemnify  the  plaintiff 
for  incurring  the  risk  of  such  damage  is  collateral  to  that  im- 
plied liability,  and  must  be  in  writing.  In  New  York,  the  law 
must  now  he  considered  the  same.  In  Chapin  v,  Merrill, 
where  the  defendant  promised  to  save  the  plaintiff  harmless 
against  the  consequences  of  signing,  at  his  request,  a  guaranty 
to  a  commercial  firm  for  the  value  of  all  goods  they  should 
furnish  to  a  third  person,  the  Supreme  Court  of  that  State 
held  that  it  was  an  original  undertaking  imd  not  within  the 
statute,  thus  entirely  overlooking  the  implied  liability  of  the 
third  person  to  reimburse  his  guarantor,  to  which  liability  the 
defendant's  promise  was  clearly  collateral.'  And  upon  precisely 
that  ground,  the  same  court  has  subsequently  overruled  Cbapin 
V.  Merrill;  and  Sill,  J.,  speaking  for  the  court,  says  of  it: 
"  This  case,  so  far  as  I  can  discover,  stands  unsupported  by  any 
decision  in  our  courts.  It  has  not  been  relied  on  or  cited  as 
authority  for  any  subsequent  adjudication,  nor  received  the  ex- 
press sanction  of  any  of  our  courts  or  judges,"  '  In  Maine, 
the  old  doctriue,  that  a  promise  to  indemnify  was  not  within 
the  statute,  has  been  followed,  but  the  decision  was  rested  on 
two  cases,  one  of  which  is  clearly  distinguishable  from  it,  and 
the  other  is  not  relied  upon  as  law,  even  in  the  State  where  it 
occurred.*      In  Connecticut,  an  early  case  adopts  the  same 

1  Green  v.  Creiwell,  10  Adol.  &  £11.  453.  See,  alw,  CmweU  v.  Wood,  lb. 
460;  Cripps  v.  Harlnoll,  6  L.  T.  N.  S.  SOS. 

a  Chapin  v.  Merrill,  4  Wend.  657. 

3  Kiagiley  v.  fiolcombe,  4  B&rb.  131.  Also  Canrille  v.  Crane,  S  Hill,  (N.  Y.) 
483,  per  Cowea,  J. 

*  Smith  V.  Sa/ward,  5  Greenl.  504 ;  decided  opon  EEarrison  n.  Sawtel,  10 
Jo)ing.242.  (Seep(Mf,Sl61,)BiidPer1e}-D.SpriDg,12MMa.R.297.  (SeepMl, 
§  162,  n.) 
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theory,  but  it  does  not  appear  to  have  been  ever  approved  in 
the  courts  of  that  State.^  In  Vermont,  the  Supreme  Court 
have  lately  examined  the  question,  in  a  case  where  the  defend- 
ant promised  that,  in  consideration  the  plaintiff  would  sign,  with 
others,  certain  notes  to  the  Bank  of  Rutland,  he  would  indemnify 
him  for  so  doing ;  and  they  held  the  promise  not  to  be  within 
the  statute,  upon  the  ground  that,  as  it  did  not  appear  that  the 
plaintiff  signed  at  the  request  and  as  the  surety  of  the  other 
signers,  there  was  uo  implied  obligation  on  them  to  reimburse 
him,  to  which  the  defendant's  special  promise  could  be  collat- 
eral ;  though  they  expressed,  it  is  true,  an  indisposition  to  hold 
otherwise,  even  if  the  case  had  shown  such  an  obligation."  In 
Georgia  and  Kentucky,  promises  to  indemnify  have  been  held 
not  within  the  statute,  upon  the  autltority  of  Thomas  p.  Cook, 
and  Chapin  r.  Merrill,  both  of  which  have  been  shown  to  be 
overruled.^  On  the  other  hand,  the  courts  of  both  the  Caro- 
linas  and  of  Alabama  repudiate  any  such  distinction,  and  hold 
these  verbal  promises  to  be  clearly  not  binding,  if  collateral  to 
any  implied  liability  on  the  part  of  the  third  person.* 

§  161.  In  several  of  the  States  above  referred  to,  decisions 
have  been  made  which  are  often  quoted  in  defence  of  the  old 
doctrine,  but  seem  to  be  entirely  independent  of  it,  and  serve 
only  to  illustrate  the  correct  -rule  by  defining  strictly  the  limits 
of  its  application.     Where  there  is  really  no  obligation  upon 

1  Stocking  V.  Sag«,  1  Codd.  R.  519.  At  it  waa  the  defendant's  ovrn  ^ot 
whom  he  proouAetl  to  inilemnify  for  injunes  «ustaiiieiJ,  vbile  enga^reil  in  his 
lervive,  from  the  wrongful  ai:ta  of  a  third  person,  this  caae  is,  it  would  seem,  not 
Irreconcilable  with  what  is  advanced  in  the  lext  as  the  belter  rule,  for  he  may 
have  been  tdreadf  bound  to  indemnify  him,  without  any  apecial  promise  to  that 
effect. 

■  Beaman  v.  Kossell,  20  Venn.  R.  200.  And  so  in  the  case  of  Holmes  n. 
Knights,  10  N.  H.  1 7S. 

3  Jones  D.  Shorter,  1  Kelly,  (Geo.)  8S4  ;  Dunn  v.  West,  6  B.  Mon.  (Ky.)  382, 
ik)  in  Stlassachaaelts.    Aldrich  n.  Antes,  9  Gray,  76. 

1  Draughan  r.  Bunting,  9  Ired.  (X.  C.)  10;  Simpson  v.  Nnnee,  1  Speera, 
(S.  C.)  4 ;  Brown  c.  Ailams,  1  Stew.  (Ala.)  51.  So,  also,  apparently  in  Mary- 
land. Griffith  V.  Frederick  Co.  Bank,  6  Gill  &  J.  424.  So  in  Indiana.  Brush  v. 
Carpenter,  6  Ind.  R.  78.  And  see  Alger  v.  Scoville,  1  Gray,  (Maas.)  9U4,  395. 
14 
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the  party  for  whose  benefit  the  plnintiff  does  the  act  for  which 
the  promi^  to  indemnify  is  made,  manifestly  the  promise  is 
origfiiial,  and  is  binding  though  not  reduced  to  writing.'  Thus, 
a  promise  to  indemnify  the  piDintiff  against  s  suit  to  be  brought 
for  a  trespass  committed  by  him  at  the  promisor's  instance,  for 
the  purpose  of  raising  a  question  of  title,*  or  against  a  suit  of 
the  same  nature  for  resisting  payment  of  tithes,' is  not  collat- 
eral to  any  other  liability  to  the  plwntifT,  and  not  within  the 
statute.  As  has  been  well  observed,  the  indemnity  in  such 
cases  is  against  the  lateful  acts  of  a  third  person,  out  of  which 
no  debt  can  arise  against  him.*  The  promise  is,  in  point  of 
fact,  made  to  the  plaintiff  to  pay  a  debt  which  he  may  himself 
be  found  to  owe  to  a  third  party,  and  so,  by  another  rule  of  con- 
struction to  be  hereafter  examined,  is  not  at  all  affected  by  the 
stt^ute.*  Again,  as  was  the  fact  in  Harrison  v.  Sawtel,  (a 
New  York  case,  much  relied  on  to  support  the  position  that  a 
parol  promise  to  indemnify  is  good,)  if  the  defendant  is  himself 
liable  to  save  harmless  the  party  for  whose  benefit  he  requests 
the  plaintiff  to  do  the  act  against  which  he  agrees  to  indemnify 
him,  clearly  the  defendant's  promise  is  in  efi^t  for  his  own 
benefit,  aud  consequently  not  affected  by  the  statute.* 

S  16^.  It  was  once  held  ihot  if  a  veriial  guaranty  was 


1  Conkey  e.  Hopkins,  IT  Johns.  (N.Y.)  I  IS.  It  hu  SMnetimei  been  nid  that 
a  promiia  to  indeiiinif;f  wu  ft  mere  contract  of  iosurance.  But,  in  the  Utter 
cue,  there  is  never  axiy  one  bound  collalerally  niih  the  underrrriters.  An 
agreement  to  insure  is  binding  irilhout  vriting.  Mobile  Marina  Dock  &  Mut- 
ual Ina.  Co.  n.  McMillan,  SI  Ala.  B.  711  ;  Commercial  Mot.  Marine  Ins.  Co. 
r.  Union  Mut.  Ins.  Col  18  How.  (U.  S.)  318 ;  S.  C.  in  3  CurL  C.  C.  646,  and 
caiee  there  cited. 

aMarcv  r.  Crawford,  18  Conn.  R.  Si9\  Allaire  r.  Ouland,  2  Johns.  Cas. 
(N.  Y.)  SS.     And  aee  Weld  v.  Ni.^^faoU.  17  Fick.  (Mass.)  S38. 

3  Adams  v.  Danuey,  6  Bin|{.  SOS.  See  the  remarks  upon  this  case  bj  Lord 
Denman,  in  Green  t>.  Creswell,  10  Adol.  &  £1L  493.  See,  Also,  Goodapeed  ■. 
Fuller,  46  Uaine  R.  141. 

4  Chapman  v.  Ross,  1 3  I^etgh,  (Va.)  569. 
fi  ReepMf,  §  188. 

«  Harrison  n.  Sawtel,  10  Johns.  (N.  Y.)  248. 
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prospective,  that  is,  to  answer  for  a  debt,  default,  or  miscar- 
riage  not  yet  iocarred  or  suffered,  the  statute  did  not  apply, 
because,  at  the  time  the  defendant's  promise  was  made,  there 
was  no  existing  li^ility  on  the  part  of  another  person  to 
which  it  could  be  collateral.  Such  was  the  decision  of  Lord 
Mansfield  in  Mowbray  v.  Cunningham,  where  the  promise  was 
to  be  responsible  for  goods  to  be  thereafter  supplied  to  a  third 
person.'  But  in  the  following  year  he  appears  to  have  dis- 
tinctly abandoned  that  doctrine,'  and  it  has  certainly  never 
prevailed  since.  Bulter,  J.,  in  a  subsequent  case,  said  timt  the 
authorities  against  it  were  not  to  be  shaken  ;  at  the  same  time 
stating  that,  if  it  were  a  new  question,  the  bearing  of  his 
mind  would  be  the  other  way,  for  that  Lord  Mansfield's  rea- 
soning in  Mowbray  v.  Cunningham  bad  struck  him  very 
forcibly.^  There  seems,  however,  to  be  but  little  difficulty  in 
considering  the  guaranty,  in  such  an  instiuice,  as  suspended 
until  the  debt  to  which  it  is  to  apply  shall  be  actually  incurred ; 
a  view  in  which  these  cases  may  be  entirely  reconciled  with 
Read  v.  Nash  ;  for  there,  not  only  was  there  no  debt  or  liability 
incurred  by  any  third  party  at  the  time  of  the  defendant's  en- 
gagement, but  none  was  ever  to  be  incurred  after  that  time,  to 
which  the  defendant's  engagement  could  attach. 

§  163.  Passing,  now,  from  the  liability  of  the  third  party 
to  the  defendant's  promise  to  answer  for  him,  we  observe,  in 
the  first  place,  that  the  statute  applies  to  his  special  promise. 
This  term  seems  to  have  no  other  effect  than  to  show  that 
promises  in  fact  were  referred  to,  and  not  promises  implied  by 
law ;  for  every  actual  promise  is  special.* 

1  Mow  bra  J  (or  Mawbrey)  v.  Cunningham,  Hilar}'  Term,  1173,  cited  in 
Jones  B.  Cooper,  infra. 

"Jones  p.  Cooper,  1  Cowp.  227.     See  Parsons  v.  Waller,  S  Dougl.  14,  n. 

S&lalson  n.  Wh^ram,  2  T<jrm  R.  80.  The  later  doctrine  provail^  in  the 
Unileii  Stales.  Cahill  e.  Bipelow.  18  Pit^fc.  (Mass.)  SflB ;  (whirh  in  ibia  respect 
overrules  Perley  d.  Spring,  12  Mass.  R.  297;)  Williams,  Ex  parte,*  Yury;. 
(Tenn.)  579. 

*  Per  Hoemer,  C.  J.,  In  Sage  j>.  WiU-ox,  6  Conn.  R.  81 ;  Allen  v.  Fr}-or,  3  A. 
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§  1 64-.  It  is  obvious  timt,  if  the  guarantor  was  already 
personally  liaWe  to  pay  the  debt,  his  engagement  to  pay  it,  if 
a  third  person  does  not,  cannot  afford  him  any  protection  on 
the  ground  of  the  Statute  of  Frauds.  Although  in  form  a 
guaranty,  it  is  virtually  an  engagement  to  pay  his  own  debt, 
and  is  binding  without  writing.  In  a  late  Exchequer  case,  this 
rule  seems  to  have  been  applied  to  an  engagement  by  the  de- 
fendant, that  a  judgment  previously  recovered  against  him  as 
surety  for  certain  third  parties'  repaying  advances  made  by  the 
plaintiff  to  them,  should  stHnd  as  security  for  farther  advances 
between  them,^  It  is  also  applicable  where  the  promise  of  the 
defendant  is  to  pay  what  he  was  previously  liable,  only  jointly 
with  others,  to  pay ;  as  in  the  case  of  a  verbal  engagement  by 
one  partner  to  pay  a  debt  owing  by  his  firm  ;  here  the  statute 
does  not  require  the  promise  to  be  in  writing.'  But  in  the 
converse  case  of  an  individual  debt  owing  by  one  partner,  the 
verbal  engagement  of  the  firm  to  pay  it  is,  of  course,  not  bind- 
ing ; '  and  the  same  rule  applies  where  a  member  of  a  corpo- 
rate body  assumes  to  pay  its  debts,*  or  where  an  indorser,  who 
has  been  discharged,  for  instance,  by  the  ladies  of  the  holder, 
renews  his  engagement ; '  there  being  in  neither  case  any  pre- 
existing liability,  resting  upon  the  defendant,  to  make  suvh 
payment.      If  such  preexisting  liability  be  merely  contingent 


K.  Mareh.  (Kj.)  S05 ;  Pike  c.  Brown,  7  Cush.  (Ma*B.)  133,  per  C.  J.  Shaw  ; 
Goodwin  v.  Gilbert,  9  Masa.  R.  BIO. 

1  Macrory  e.  Siott,  i  Web.,  Hurl.  &  Gorf.  907.  See  Hoover  e.  Morris,  3 
Hamm.  (Oliio,)  56  ;  Clinmhen  o.  Kobbing,  38  Conn.  B.  G44. 

■  Siepbena  o.  Squire,  5  Mod.  Rep.  205  ;  Howes  v.  Martin,  1  Esp.  R,  162 ; 
Files  a.  MuLeod,  14  Ala.  R.  Gil ;  Aikin  v.  Duren,  ?  Nott  &  McC.  (S.  C.)  370; 
Durham  v.  JUnrow,  2  Corns.  (N.  Y.)  541  ;  Rice  v.  Barrj',  2  Cranch,  (C.  C.) 
447.     And  see  Batson  o.  King,  4  Hurl.  &  Norm.  73S. 

1  Taylor  v.  Hillyer,  3  Blaukf.  (Ind.)  433  ;  WagnoD  v.  Clay,  1  A  K.  Marsh. 
(Ky.)  257. 

*  Tru9teeB  of  Free  Schools  in  Andover  v.  Flint,  1 3  Met.  (Mass.)  539 ;  Rogers 
V.  Waters.  2  Gill  &  J.  (Md.)  64 ;  Wyman  w.  Gray,  7  Harr.  &  J.  (Md.)  4oa. 

6  U.  S  Bank  v.  Soutliard,  2  Harr.  (N.  J.)  473 ;  Peabody  v.  Harvey,  4  Conn. 
R.  119  ;  Huntington  t>.  Harvey,  lb.  124. 
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at  the  time  of  making  the  oew  promise,  it  will  not  be  sufficient 
to  withdraw  the  latter  from  the  operation  of  the  stntute  ;  nor, 
it  seems,  would  that  effect  follow,  if  the  contingency  should 
happen,  and  a  personal  obligation  arise  against  the  guarantor, 
afwr  he  had,  given  his  guaranty.  His  promise,  being  in  the 
first  instance  within  the  statute,  would  not  tliereby  be  taken 
oat  of  It.^  It  is  said  to  have  been  decided  that  a  mere  moral 
or  conscientious  obligation,  already  resting  on  the  guarantor, 
to  pay  certain  mouey,  will  prevent  the  statute  from  afl'ecting 
bis  fresh  promise  to  pay  that  money  on  a  valid  consideration  ; 
but  that  doctrine,  however  tenable  it  might  have  been  formerly, 
can  hardly  be  maintained,  now  that  it  is  settled  that  such  an 
obligation  is  not  even  a  valid  consideration  of  itself  to  support 
an  express  promise  to  the  same  effect.^ 

§  165.  And  here  we  remark  a  general  principle  which  pre- 
vails in  all  cases  under  this  branch  of  the  Statute  of  Frauds, 
that  wherever  the  defendant's  promise  is,  in  efiect,  to  pay  his 
own  debt,  though  that  of  a  third  person  be  incidentally  guar- 
antied, it  is  not  necessary  that  it  should  be  in  writing.  The 
statute  contemplates  the  mere  promise  of  one  man  to  be  re- 
sponsible for  another,  and  cannot  be  interposed  as  a  cover  and 
shield  against  the  actual  obligations  of  the  defendant  himself. 
Tbe  c<vnmon  case  of  the  holder  of  a  third  person's  note  as- 
signing it  for  value  with  a  guaranty,  seems  to  be  clearly  refer- 
able to  this  principle.  The  assignor  owes  the  assignee,  and 
that  particular  mode  of  paying  him  is  adopted  ;  he  guaranties 
in  substance  his  own  debt.' 


1  Harrington  «.  Rich,  6  Verm.  R.  666  ;  Elder  p.  W&rliukl,  T  Harr.  &  J. 
(MU.)  391,  per  Buchan&n,  C.  J.;  Suydam  o.  WtstiUI,  4  Hill,  (N.  Y.J  211. 

*  The  deciuon  in  queslioa  is  ^VilliBnls  v.  Djdu,  oa  stated  in  Bulkr's  Nisi 
Prios,  381.  The  report-  in  I'tsake,  (p.  S8,)  doea  not  show  any  luuh  poiDL  A 
cue  in  Crancli  asterla  a  similar  doctrine,  but  ihe  defendant  tbera  was  partner 
in  tbe  firm  whose  obligation  he  guarantied,  and  llicrefore  legally  liable  already. 

3  Per  Bronson,  J.,  in  Brown  v.  Cu^i^  2  Comit.  (N.  Y.)  229,  23Ji  and  in 
JohnsOD  0.  Gilbert,  i  Hill,  (N.  Y.)  178.  And  see  Adcouk  v.  Fleming,  2  Uev. 
&  Bat.  (N.  C.ytti;  Ashfonl  e.  Kobiusoo,  8  Ired  (TS.  C.)  114;  Carpenter  o. 
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§  166.  Under  the  same  head  may  be  treated  those  arrange- 
ments, frequently  made  between  parties,  by  which  one  man 
who  owes  another  a  debt,  agrees  with  him  to  discharge  the 
obligation  by  assuming  and  paying  a  debt  which  he  (the  cred- 
itor) owes  to  a  third  person.  Upon  such  an  agreement,  if  so 
communicated  to  him  and  accepted  by  him  as  to  make  him 
privy  to  it,  such  third  person  may  of  course  resort  to  the  party 
making  the  promise,  and  recover  the  amount  of  his  immediate 
debtor's  obligation.  Nor  is  the  promise  of  the  defendant  io 
such  a  case  within  the  Statute  of  Frauds,  as  to  pay  the  debt  of 
another.  In  Barber  v.  Bucklin,  a  recent  case  in  New  York, 
the  facts  were  that  the  defendant's  brother  owed  the  plaintiff  a 
sum  of  money,  and,  being  pressed  for  payment,  delivered  to 
the  defendant  a  pair  of  horses  valued  at  a  price  somewhat  less 
than  the  amount  of  the  debt,  and  the  defendant  agreed  to  pay 
the  amount  of  the  price  to  the  plaintiff  on  account  of  his  de- 
mand against  his  brother.  The  defendant's  promise  was  made 
directly  to  his  brother,  and  it  <lid  not  appear  that  any  accept* 
■ance  of  the  proposition  had  been  made  by  the  plaintiff  and 
communicated  to  the  defendant,  so  as  to  establish  an  uuder- 
standing  between  tkem  ;  and,  accordingly,  as  the  declaration 
stated  tile  promise  to  have  been  made  to  the  plaintiff,  he  was 
nonsuited  on  account  of  variance  between  the  count  «nd  the 
evidence.  The  remarks  of  the  court,  however,  by  Jewett,  J., 
who  delivered  the  opinion,  are  very  satisfactory  to  show  that, 
in  any  event,  the  promise  would  not  have  been  within  the  stat- 
ute. They  say,  "  it  was  not  a  promise  to  answer  for  the  debt 
of  another  person,  but  merely  to  pay  the  debt  of  the  party 
making  the  promise,  to  a  particular  person,  designated  by  him 
to  whom  the  debt  belonged,  and  who  had  a  right  to  make  such 


Wall,  4  Dec.  &  Bat.  (N.  C.)  1  ii ;  Smith  c.  Finch,  2  Strain.  (III.)  Sai ;  Allen  o. 
Pryor,  8  A.  K.  Marsh.  (Ky.)  305 ;  Ilackleman  p.  Miller,  i  Blackf.  (Ind.)  322 ; 
Jones  V.  Palmer,  1  Doug.  (Mick)  379;  Rowland  v.  Rorke,  4  Jones,  (N.  C) 
337 ;  Carilell  v.  MeNii-1,  21  N.  T.  336  ;  Devlin  v.  Woodgmte,  31  Bart.  (N.  Y.) 
232  ;  IVait  v.  Wait,  28  Verm.  R.  350. 
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payment  a  part  of  the  contract  of  sale.  Such  promise  was  no 
more  n-ithin  the  Statute  of  Frauds,  than  it  would  have  been 
if  the  defendant  had  promised  to  pay  the  price  of  the  horses 
directly  to  his  brother  from  whom  he  purchased  them."^  In 
a  very  similar  case,  where  the  purchaser  of  real  estate  agreed, 
as  part  of  the  price,  to  assume  and  pay  certain  notes  of  the 
vendor  then  outstanding  on  account  of  the  land,  the  Supreme 
Court  of  Maine  directly  decided  the  same  point,  and  held  the 
agreement  to  be  good  without  writing ;  Weston,  J.,  who  de- 
livered the  opinion,  remarking  that,  although  the  effect  of  the 
promise  was  to  pay  another's  debt,  yet  the  defendant  thereby 
P^d  his  own  debt,  and  that  constituted  "the  operative  motive 
and  inducement  by  which  he  was  actuated." '  It  might  be 
going  too  far  to  say  that  the  mere  existence  of  a  debt  owing 
by  the  guarantor  to  the  party  for  whom  he  becomes  responsi- 
ble, would  have  any  effect  to  take  out  of  the  statute  his  prom- 
ise to  pay  his  creditor's  debt,  of  the  same  or  a  less  amount,  to 
a  third  person.'  But  if  titere  is  an  understanding  between  the 
three  parties  that  the  defendant,  in  consideration  of  his  own 
indebtedness,  shall  pay  the  plaintiff  what  is  owing  to  him  by 
another,  it  seems  reasonable  to  regard  the  transaction  as  a 


I  Barbe^n.  Bo.klin,  2  Denio.  (N.  T.)  46. 

*  Deariwrn  o,  Pa^k^  5  Given!.  81.  Ami  see,  upon  the  wme  point,  Whitbeck 
F.  WhirbcL-k,  9  Cow.  (N.  Y.)  see  ;  Rite  v.  Carler,  11  Ireii.  (N.  C.)  298  ;  ttowe 
v.  Whiiiier,  21  Maine  R.  64.S  ;  Ilayiion  n.  Christopher,  1  J.  J,  Marsh.  (Ky.) 
382 ;  Bobbins  e.  Ayres,  10  Missouri  R.  5S8  ;  Mt.  Olive!  Cemelerj-  Co.  b.  Sher- 
bert,  SHeail,  (Tern)lie;  Maxwell  v.  Haynes,  41  Maine  R.  559  ;  Cailleux  n. 
Hall,  1  E.  D.  Smith,  (N.  Y.)  6  ;  Stern  d.  Drinker,  2  lb.  iOI ;  Phillipa  v.  Gray, 
S  lb,  69;  Brown  v.  Stuart,  ID  111.  R  88;  Barringer  v.  Wanlen,  12  Cal.  R.  Sll, 
Also,  Pike  v.  Brown,  7  Cush.  (Mass.)  1S8,  in  whii:h  the  same  principle  is  staled, 
tboDgh  uoneceuarily,  as  tho  plaintiff'  an<l  promisee  waa  the  debtor  and  not  the 
creditor.  The  case*  of  Campbell  r.  Findley,  3  Humph.  (Tenn.)  830  ;  Wag- 
goner r.  Gray,  2  Hen.  &  Munf.  (Vs.)  603 ;  and  Jonea  v.  Bnllard.  2  Mill,  (S.  C.) 
114,  BO  far  as  thoy  aserl  a  contrary  doctrine,  do  not  profess  to  rest  upon  au- 

a  Stanley  o.  Hendricks,  IS  Ired.  (N.  C.)  86;  Van  Epps  v.  MtGill,  Hill  & 
Denio,  (N.  Y.)  lOS  ;  Deuker  r.  Shaffer,  3  Ind.  R.  18T  ;  Benson  e.  Walker,  5 
Uarr.  (Del.)  110. 
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mere  payment  by  the  defendaDt  of  his  own  debt,  though  die 
language  of  the  parties  should  Dot  be  formal  and  precise  to 
that  effect. 

§  167.  The  Supreme  Court  of  New  York,  withiu  a  few 
years  past,  appear,  it  is  true,  to  have  departed  from  this  rule, 
or  at  any  rate,  unsettled  the  reasoning  on  which  it  rests. 
One  Rowley  owed  the  plaintiff  |87,  and  the  defendant  owed 
Rowley  {150.  On  a  settlement  between  Rowley  and  the  de- 
fendant, the  latter  gave  the  former  bis  note  for  all  he  owed 
him,  except  $87  which  he  promised  him  verbally  to  pay  to  the 
plaintiff.  He  afterwards  refused  to  do  so,  and  the  plaintiff 
brought  assumpsit  upon  the  promise,  as  for  his  benefit.  At 
the  trial,  a  motion  for  a  nonsuit  was  denied  and  the  plaintiff  bad 
a  verdict.  On  error,  the  court  drew  a  distinction  between  the 
present  case  and  Barber  p.  Bucklin,  to  which  they  were  re- 
ferred. In  the  latter,  it  was  said,  the  defendant  had  in  effect 
received  money  for  the  plaintiff's  use,  the  debtor  having  sold 
property  to  the  defendant  on  his  agreeing  to  pay  the  price  of 
it  to  the  plaintiff.  But  here,  It  was  adtkMl,  "the  defendant 
received  nothing  for  the  plaintiff's  use.  He  hud  previously 
had  the  benefit  of  the  labor  of  Rowley,  for  which  be  still 
owed  hitn.  Rowley  gave  the  defendant  no  receipt  and  no  dis- 
charge from  his  indebtedness.  He  placed  nothing  in  the  hands 
of  the  defendant  for  the  plaintiff.  If  he  had  received  from 
the  defendant  all  the  money  due  to  him,  and  then  had  paid  back 
to  the  defendant  ^SJ  for  the  plaintiff,  the  defendant  agreeing  to 
pay  it  to  the  plaintiff,  this  action  could  have  been  maintained. 
And  such  payment  would  not  have  been  a  mere  form.  It 
would  have  changed  the  substantial  rights  of  the  parties.  It 
would  have  discharged  Rowley's  claim  against  the  defendant 
for  the  previous  labor,  which,  as  the  business  was  in  fact 
transacted,  was  left  unpaid."^  It  ia  difficult  to  see  the  sound- 
ness of  any  such  distinction.     If  the  defeudaut   had   paid 

1  Blunt  V.  Bojd,  3  Barb.  (N.  Y.)  209. 
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Rowley's  debt  to  the  plaintiff  according  to  his  agreement,  it 
would  have  been  a  full  defence  to  any  subsequent  action  by 
Rowley  for  that  amount,  as  due  to  hitn  upon  tlie  old  account. 
The  sole  difference  bet^veen  this  case  and  Barber  v.  Bucklin 
seems  to  be,  that  there  the  debt  was  incurred  contemporaneously 
with,  while  here  it  was  incurred  some  lime  previously  to,  the 
making  of  the  defendant's  promise  to  pay  the  amount  of  it  to 
the  plaintiff  instead  of  to  his  own  immediate  creditor.  In  both 
cases,  it  was  understood  between  the  defendant  and  the  third 
person  that  the  former's  debt  was  to  be  discharged  by  paying 
the  amount  to  the  latter 's  creditor.  But  in  the  present  case  it 
does  not  appear,  any  more  than  in  Barber  v.  Bucklin,  tliat  the 
plaintiff  was  so  far  privy  to  the  agreement  as  to  be  able  to 
avail  himself  of  it  by  action  ;  and  upon  that  ground  the  deas' 
ion  may  sadsfactorily  rest. 

§  163.  The  views  expressed  in  Barber  v.  Bucklin  are 
especially  worthy  of  approbation,  as  they  afford  an  explanation 
of  a  series  of  decisions  in  New  York,  in  which  judges  have 
very  broadly  applied  the  rule,  repeatedly  above  referred  to,  that 
any  new  and  distinct  consideration  passing  between  the  creditor 
and  the  guarantor  took  the  latter 's  promise  out  of  the  statute, 
though  the  original  debtor  continued  liable  ;  a  doctrine  which, 
by  its  too  free  and  unqualified  assertion,  has  done  much  to 
darken  and  complicate  the  law  upon  this  branch  of  the  statute.' 
A  brief  review  of  those  decisions,  therefore,  seems  to  be 
advisable. 

§  169.  One  of  the  most  conspicuous  among  them  is  Farley 
V.  Cleveland,  decided  in  the  Supreme  Court  in  ISid.  There 
the  defendant  verbally  promised  to  pay  the  plaintiff  the  debt 
which  a  third  person  owed  him,  in  consideration  of  that  person's 
delivering  to  the  defendant  a  qunntity  of  hay  to  the  value  of 


I    Tliis  doctrine  will  be  foand  separately  discussed  in  a  subsequent  plac 
S  SOT,  et  leq. 
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the  debt.  The  court,  in  Barber  f.  Bucklin,  refer  to  this  esse, 
and  show  clearly  thnt  the  Statute  of  Frauds  had  no  application 
to  it,  because,  in  point  of  fact,  the  defendaut'a  engagement 
was  only  to  pay  to  the  plaintiff  the  money  which  he  would 
have  otherwise  been  obliged  to  pay  to  his  own  immediate 
creditor  for  the  hay  he  received  from  him,  and  the  only  ques- 
tion was,  whether  the  plaintiff,  being  a  stranger  to  the  consid- 
eration, could  maintain  a  suit  upon  that  engagement.'  Very 
similar  is  the  case  of  Elwood  v.  Monk,  in  the  sune  court  in 
1830,  where  the  defendant,  in  consideradon  that  Johannes 
Monk  delivered  to  him  certain  valuable  property,  verbally 
promised  to  pay  three  notes  of  Johannes  held  by  the  plaintiff. 
The  decision,  to  the  effect  that  the  statute  did  not  apply,  was 
pat  upon  the  ground  of  a  new  and  distinct  consideration  pass- 
ing between  the  parties  to  the  guaranty,  and  Farley  v.  Cleve- 
land was  cited  as  authority  to  that  point.  But  very  obviously 
it  may  be  supported  upon  th6  ground  that  the  defendant  had 
purchased  the  property. 'Of  Johannes  in  consideration  of  the 
amount  of  the  latter 's  debt,  and  that  he  was  only  discharging 
his  own  obligation  in  paying  the  plaintiff.^  The  earlier  case 
of  Skelton  v.  Brewster,  in  which,  in  consideration  of  a  third 
party's  delivering  to  tlie  defendant  all  his  household  goods,  the 
latter  promised  to  pay  a  debt  for  which  the  third  party  had 
beeu  arrested  in  execution,  is  referable  to  the  same  principle ; 
attliough,  as  the  original  debtor  was  by  the  agreement  dis- 
charged, there  would  seem  to  be  no  reason  for  applying  the 
statute  at  all.^  In  a  very  recent  case,  where  a  first  and 
second  indorsee  of  a  promissory  note  were  Informed  by  the 
maker,  before  it  came  due,  that  he  would  not  be  idile  to  pay  it 
at  maturity,  and  all  three  agreed  that  the  maker  should  assign 


1  Farley  r.  Clevelaml,  4  Cowen,  432,  afterwnrds  affirmed  by  the  Court  for  the 
Correction  of  Errors,  but  ibe  report  does  not  slate  tlie  grauiidi  of  the  affinnance. 
See  0  Cowen,  tiS9. 

3  Elvood  v.  Monk,  S  WptiiI.  235. 

>  Skelton  e.  Brewster,  S  Johnt.  876. 
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his  property  to  the  indoreers,  and  that  they  should  pay  the  note, 
and  look  t?  the  assignment  for  remuneration,  which  was  ac- 
cordingly done,  it  was  decided  that,  on  accoupt  of  the  new  con- 
sideration thus  moving  to  the  indorsers,  their  engagement  to 
pay  the  holder  of  the  note  was  original  and  not  collateral,  and 
that  consequently  the  statute  did  not  apply-  But  there  appears 
to  be  no  difficulty  in  considering  the  transaction  as  a  purchase 
of  the  proper^,  w*ith  an  engagement  to  pay  the  price  to  the 
plaiatiff,  the  creditor  of  the  vendor,  the  purchasers  taking  the 
risk  of  realizing  from  the  property  a  leaa  amount  than  its  esti- 
mated value.^ 

§  170.  Other  decisions  in  New  York,  which  at  first  sight 
appear  to  conflict  with  these  views,  are  entirely  reconcilable 
with  them,  when  carefully  applied.  Thus,  in  Jackson  p.  Ray- 
ner,  the  defendant  told  the  plaintiff  that  he  had  taken  an 
assignment  of  a  third  party's  property,  and  meant  to  pay  his 
debts,  and  would  pay  the  debt  owing  by  him  to  the  plaintiff. 
This  appears  to  have  been  nothing  more  than  the  common  case 
tit  an  assignment  in  trust  for  the  benefit  of  creditors.  The 
defendant  bad  not  contracted  a  debt  by  becoming  such  as- 
ngnee ;  be  had  taken  upon  himself  the  discharge  of  a  trust 
only;  his  promise,  whatever  it  was,  was  purely  to  pay  the  debt 
of  a  third  person,  and  the  court  held  it  to  be  within  the  statute, 
die  obligation  of  the  third  person  not  appearing  to  have  been 
extinguished  thereby.'  Again,  where  the  defendant  verbally 
promised  to  pay  a  debt  of  a  third  person  when  he  should  sell 
a  ywee  of  land,  as  he  had  received  from  the  latter  authority  to 
do,  the  promise  was  held  to  be  affected  by  tbe  statute ;  and 
very  properly  so,  for  at  the  time  of  making  it,  the  defendant, 
not  having  sold  the  laud,  had  received  no  consideration  from 
the  third  person  and  owed  him  no  debt.^ 


1  WeaifalU.  Faraons,  IS  Barb.  640. 
*  Jaulcton  V.  Earner,  13  Jobas.  391. 
3  SimpKiii  V.  PMMa,  i  Johiu.  188. 
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§  171>  The  doctrine  stated  in  Barber  v.  Bucklin  is  directly 
sustained,  and  the  proper  application  of  the  rule,  saving  from 
the  statute  those  promises  which  are  founded  upon  «a  in- 
dependent consideration,  may  perhaps  be  also  discovered  in 
the  earlier  case  of  Gold  v.  Phillips,  in  the  same  State. 
There  the  defendants,  in  part  consideration  of  the  sale  of  a 
farm  to  them  by  one  Wood,  gave  their  bon<l  binding  them- 
selves to  pay  certain  debts  and  judgments  against  Wood,  and 
also  a  debt  due  from  Wood  to  the  plaintiffs,  and  wrote  to  the 
plaintiffs  that,  by  arrangement  with  Wood,  they  were  to  be  ac- 
countable for  the  debt  due  to  them.  The  court  said,  "The 
promise  of  the  defendant  was  not  within  the  Statute  of  Frauds. 
It  had  no  immediate  connection  with  the  original  contract,  but 
was  founded  on  a  new  and  distinct  consideration.  The  dis- 
tinction noticed  in  Leonard  v.  Vredenburgh  ^  applies  to  this 
.  case,  and  takes  it  out  of  the  statute.  The  defendants  made 
the  promise  In  consideration  of  a  sale  of  lands  made  to  them 
by  Wood,  and  they  assumed  to  pay  the  debt  of  the  plainti^, 
as  being,  by  arrangement  with  Wood,  part  payment  of  the 
purchase-money.  Here  was  a  valid  assumption  of  the  debt 
of  Wood."  ^  The  decision  was  undoubtedly  correct,  upon  the 
view  above  explained ;  not  simply  because  the  defendants' 
promise  was  founded  upon  a  new  and  distinct  consideration. 
When  the  reception  of  the  consideration  from  the  third  per- 
son is  in  such  manner  as  to  create  an  absolute  debt  to  him 
from  the  defendant,  the  promise  of  the  latter  to  pay  the 
original  debt  to  the  plaintiff  is  very  clearly  only  a  change  in 
the  form  of  hia  own  liability,  and  not  a  new  liability  entered 
into  the  way  of  a  mere  guaranty, 

§  17^>  Under  this  same  general  head  it  would  seem  proper 
to  place  the  numerous  cases  which  hold  that  a  verbal  accept- 

^  Which  appean  to  have  been  the  firtt  Amencan  caM  in  which  (he  doctrine 
waa  announced,  that  a  new  coniideratjoa  moving  between  the  parties  to  tbe 
guaranty  lakes  it  out  of  the  itatute. 

>  Gold  V.  PbilUps,  10  Johns.  412. 
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&aee  of,  or  a  verbal  promise  to  accept,  a  bill  of  exchange,  is 
not  within  the  atatute,  where  the  promisor  holds  funds  of  the 
drawer  to  meet  it.  Here  no  new  obligation  is  imposed  upon 
the  promisor.  He  owes  the  drawer  the  amount  of  the  funds 
in  his  hands,  and  by  agreement  with  him,  rect^nized  by  the 
payee,  he  pays  the  drawer  by  paying  his  creditor.^ 

§  173.  Having  now  seen  that  the  promise  of  a  guarantor, 
within  the  Statute  of  Frauds,  must  be  a  special  or  express 
promise,  raising  a  liability  which  did  not  exist  before,  and 
intended  primarily  to  discharge  that  liability,  our  next  in- 
quiry is,  What  engagements,  if  not  in  form  promises  to  pay 
another's  obligation,  are  substantially  so ;  for  the  statute, 
being  designed  to  repress  fraud,  cannot  be  evaded  in  its 
spirit  by  mere,  changes  in  the  language  of  parties,  or  by 
the  form  under  which  they  disguise  their  transactions. 

§  17*.  In  the  case  of  Carville  v.  Crane,  in  New  York,  the 
defendant  promised,  in  consideration  that  the  plaintiGr  at  his 
request  would  sell  and  deliver  a  bill  of  goods  to  third  parties, 
to  indorse  their  note  at  six  months,  for  the  price.  The  case 
was  in  assumpsit  upon  this  promise,  and  came  before  the 
Supreme  Court  on  demurrer ;  and  it  was  decided  to  be 
manifestly,  in  substance,  an  engagement  to  answer  for  the 
debt,  and  that  not  being  in  writing  the  action  could  not  be 
sustained.  Cowen,  J.,  delivering  the  opinion  of  the  court, 
said ;  "  The  promise  of  the  defendant  is  in  other  words  to 
become  the  third  parties'  surety  for  their  debt."  "To  say 
that  this  is  not  in  effect  a  promise  to  answer  their  debt  would 
be  a  S8cri6ce  of  sense  to  sound.     It  would  be  devising  a  for- 


1  Pillaui  D.  Van  Mierop,  Ban-.  ISeS ;  Vttn  Beicosdjck  v.  Kane,  1  6&11.  (C.  C.) 
6SB;  SbieldBi>.MiddIeton,2Crancb,(C.C.)205',  Fikev.Irwin.l  Sand.(N.Y.) 
14;  StTobecker  n.  Cohen,  t  Speera,  (S.  C.)  S49;  Leonard  v.  MaKin,  1  Wend. 
(N.  Y.)  S2S;  O'Donnell  v.  Smith,  2  E.  D.  Smith,  (N.  T.)  124.  In  Butler  o. 
PreotiBa,  3  Mass.  R.  4S0,  F&nons,  C.  J.,  makes  the  remark  (hut  without  expla- 
natioa)  that  "  neither  a  bill  of  exchange  on  its  face  nor  the  indorsements  are 
witbia  the  Statute  of  Franda." 
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mulary,  by  which,  through  the  aid  of  a  peijured  witness,  a 
creditor  might  get  round  and  defraud  the  statute.  He  may 
say,  You  did  not  promise  to  answer  the  debt  due  to  me  from 
A,  but  only  to  put  yourself  in  such  a  position  that  I  could 
compel  you  to  pay  it.  Pray,  where  is  the  difference  except 
in  words  1 "'  A  verbftl  acceptance  of,  or  a  verbal  promise  to 
accept,  a  bill  of  exchange,  where  the  acceptor  has  funds  of 
the  drawer  in  his  hands,  is,  as  we  have  seen,  entirely  without 
the  operation  of  the  statute,  from  the  consideration  that  the 
drawee's  engagement  is  in  fact  to  pay  his  own  debt  to  the 
drawer,  the  owner  of  the  funds,  and  perhaps  by  virtue  of 
another  rule  to  he  hereafter  considered,  namely,  that  the 
promise  to  pay  another's  debt,  contemplated  by  the  statute 
is,  to  pay  it  out  of  the  promisor's  ovni  estate.  But  there 
seems  to  be  no  sound  reason  why  a  verbal  acceptance  or 
promise  to  accept  for  the  mere  accommodation  of  the  drawer, 
and  without  value  received,  should  not^  upon  the  grounds  stated 
in  Carville  v.  Crane,  be  treated  as  within  the  statute.  The 
acceptor  or  promisor  certainly  puts  himself  in  such  a  position 
that  the  payee  can  compel  him  to  pay  the  debt.  Such  is  the 
opinion  expressed  in  the  same  case,  and  it  seems  to  be  followed 
in  a  subseqnent  decision  in  the  Superior  Court  in  the  same 
State,  where,  upon  the  defendant's  offering  to  prove  that  he 
had  no  funds  of  the  drawer  in  his  hands  at  the  bme  of  making 
the  promise  to  pay  an  order  to  be  drawn  upon  him,  and  the 
rejection  of  such  evidence  at  the  trial,  the  judgment  was 
reversed  ;  the  remarks  of  the  court  indicate,  it  is  true,  that  if 
the  promise  had  been  held  good,  it  would  have  been  upon  the 
ground  that  the  possession  of  funds  of  the  drawer  by  the  de> 
fendant  was  in  the  nature  of  a  new  consideration  moving  to 
him ;  hut  the  result  of  the  case  certainly  is  that  a  verbal  ac- 


1  Camlle  v.  Crane,  6  Hill,  (N.  T.)  483.  And  see  GaUagher  c.  Brai)«l, 
6  Cowen,  (S.  T.)  846.  In  Taylor  o.  Drake,  4  Strobh.  (S.  C.)  431,  it  was  held, 
as  ID  Carville  v:  Crane,  tbat  a  verbal  promiw  to  indorse  vat  within  (he  itatnte. 
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commodatioD  acceptance  is  not,  as  such,  saved  from  the  opera- 
tion of  the  statute.^  In  Piltaus  v.  Van  Mierop  decided  in  tlie 
Queen's  Bench  a  century  ago,  the  same  view  is  expressed  by 
Lord  Mansfield.  The  defendants,  in  the  expectation  of  having 
funds  of  the  payee  in  their  hands,  agreed  with  the  plaintiffs  to 
honor  their  draft,  to  be  thereafter  drawn,  to  reimburse  them 
for  money  lent  him ;  after  the  loan  and  before  the  draft  was 
made,  the  proposed  payee  failed  and  the  defendants  notified  the 
plainlifib  that  their  draft  would  not  be  accepted,  but  the  latter 
nevertheless  drew,  and  their  draft  was  dishonored.  The 
agreement  being  by  written  correspondence,  no  question  was 
made  npon  the  Statute  of  Frauds,  but  the  decision  was  simply 
that  an  acceptance  of  a  draft  to  be  drawn  was  good.  Lord 
Mansfield,  however,  said  he  had  no  idea  that  "  promises  for 
the  debt  of  another  "  were  applicable  to  the  present  case ;  that 
this  was  a  mercantile  transaction ;  that  the  credit  was  given 
upon  a  supposition  "  that  the  person  who  was  to  draw  upon 
die  undertakers  within  a  certain  time  had  goods  in  his  hands, 
or  would  have  them.  Here  the  plaintiff  trusted  lo  this 
undertaking.  Therefore  it  is  quite  upon  another  foundation 
than  that  of  a  naked  promise  from  one  to  pay  the  debt  of 
another,"^ 


1  Kke  V.  IrwiD,  1  Suulf.  (N.  Y.)  14.  To  tfae  same  effect  ia  Quid  v.  HaDford, 
1  Hill,  (N.  Y.)  32. 

^  PilUuB  a.  Van  Mierop,  Burrows,  1SS3.  Upon  a  rehearing  of  the  case  «t 
the  next  t«rm,  Lord  MansSeld  held  the  following  language :  "  The  true  reason 
why  the  acceptance  of  a  bill  of  exchange  shall  bind  is  ait  on  account  of  the 
accejilor'fl  having  or  beiog  topposed  to  have  effects  in  hand,  but  for  the  codtcd- 
ience  of  trade  and  commerce.  Fida  ext  »ervartda.  '  An  acceptance  for  the 
honor  of  the  drawee  shall  bind  the  acceptor  ;  bo  shall  a  verbal  acceptance." 
In  the  absence  of  all  explana^on  of.  or  even  allusion  to,  his  language  at  the  first 
bearing,  it  b  not  to  be  supposed  that  bis  tiordship  ijonaidered  himself  as  being 
leally  inconsistent.  The  remarks  just  quoted  seem  to  be  justly  applicable  only 
to  ordinary  business  >ecnritie&,  and  not  to  engagements  for  the  mere  aucommo- 
datioa  of  othen,  on  consideration  of  personal  kindness.  The  decision  of  the 
Supreme  Court  of  the  tJniled  States  in  Townsley  a.  Sumrall,  2  Peters,  170,  pro- 
ceeds npon  the  assumption  that  a  verbal  accommodation  acceptance  is  within 
the  statute,  bat  holds  that  it  is  taken  out  of  the  statute  by  the  circumstance  that 
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§  175.  Tbe  case  of  D'Wolf  v.  Rabaud,  decided  by  the 
United  States  Supreme  Court,  presents  a  somewhat  nice 
ioBtance  upon  the  question,  What  kind  of  a  contract  amounts  to 
a  guaranty  within  the  statute.  The  defendant,  James  D'Wolf, 
(plundff  in  error,)  in  consideration  that  Rabaud  &  Co.,  the 
plaintiffs,  would  authorize  (Jeorge  D'Wolf  to  draw  upon  them 
for  100,000  francs,  undertook  and  promised  that  be  would  ship, 
for  the  account  of  George  D'Wolf,  on  board  such  vessel  as  he 
(George  D'Wolf)  should  direct,  500  boxes  of  sugar  consigned 
to  the  pluntiffe  at-  Marseilles.  The  draft  was  made  and  hon- 
ored, but  the  defendant  failed  to  ship  the  sugar,  and  this  ac- 
tion was  brought  to  recover  damages  therefor.  It  was  in- 
sisted, for  the  defendant,,  that  tbe  memorandum  in  writing 
signed  by  him  did  not  show  any  consideration,  but  the  court 
decided  that  it  did  ;  so,  it  will  be  perceived  that  the  determlnar 
tion,  whether  tbe  promise  was  within  the  statute  as  to  answer 
for  George  D'Wolf 's  debt,  was  not  indispensable  to  the  case. 
The  court,  however,'  in  their  opinion  delivered  by  Mr.  Justice 
Story,  entertain  that  question,  and  conclude  that  the  promise 
would  have  been  binding  without  any  written  memorandum, 
putting  the  case  thus :  "  If  A  agree  to  advance  B  a  sum  of 
money  for  which  B  is  to  be  answerable,  but  at  the  same  time 
it  is  expressed  upon  the  undertaking  that  C  will  do  some  act 
for  the  security  of  A,  and  enter  into  an  agreement  with  A  for 
that  purpose,  it  would  scarcely  seem  a  case  of  mere  collateral 
undertaking,  but  rather,  if  one  miglit  use  the  phrase,  a  trilat- 
eral contract.     The  contract  of  B  to  repay  the  money  is  not 


the  party  to  irhom  Ibe  promise  waa  made  paid  mfiney  upon  the  strength  or  it, 
(though  not  to  the  promieor.)  This  in  an  extreme  application  of  the  modem 
doctrine  that  a  new  and  original  consideration  moving  between  the  parties  to 
ft  guaranty  (or,  as  in  this  case,  moving  on\yJrom  one  of  them  though  not  to  the 
other)  takes  it  out  of  tbe  statute;  and  as,  in  all  cases  of  the  making  of  aguaranty, 
the  parly  to  whom  it  is  given  of  course  parts  with  tame  value  thereupon,  it  must 
be  said  with  the  utmost  deference  that  it  is  difficult  to  see  what  is  left  of  the 
Statute  of  Frauds,  as  it  regards  this  class  of  cootracts,  if  the  rule  is  to  be  so 
applied. 
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coiqcident  with,  nor  the  same  cootract  with,  C's  to  do  the  act. 
Each  is  on  original  promise,  though  the  one  may  be  deemed 
sabsidiary  or  secondary  to  the  other."  ^  It  appears  a  little 
doubtful  from  this  language  whether  the  promise  of  James 
D'Wolf  to  ship  the  sugars  to  Rabaud  &  Co.  was  or  was  not 
regarded  by  the  court  as,  in  its  effect  and  substance,  a  promise 
to  be  answerable  for  their  being  reimbursed  the  money  ad- 
vanced to  George  D'Wolf ;  although,  from  the  admission  in 
the  opinion  that  it  was  concurrent  with  George's  liability,  it  is 
to  be  inferred  that  it  was  so  regarded.  And  it  would  seem 
that  such  was  clearly  its  character.  It  was  a  promise  by  the 
'  defendant  to  put  into  the  hands  of  the  plaiDti£&  a  fund  out  of 
which  the  debt  of  George  D'Wolf  to  them  should  be  satisfied. 
If  performed  by  him,  and  George  had  afterwards  iaited  to 
repay  the  money  advanced,  it  would  have,  been  repaid  out  of 
that  fund  as,  so  to  speak,  the  representative  of  James's  en- 
gagement. 

§  ]76>  Upon  the  same  principle,  it  would  seem  that  a  prom* 
ise  to  execute  a  bail  bond  for  the  appearance  of  a  debtor  should 
he  held  to  amount  to  a  promise  to  pay  the  debt,  inasmuch  as  it 
binds  the  party  making  it  to  put  himself  in  a  position  where 
he  would  be  answerable,  not  immediately  for  the  debt,  it  is 
true,  but  for  the  default  of  the  debtor  in  not  appearing,  which 
would  be  practically  the  same  thing.  It  would  seem  to  differ 
in  no  essential  respect  from  a  verbal  promise  to  indorse  for  a 
third  person,  which,  as  we  have  seen,  the  Supreme  Court  of 
New  York  held  to  be  within  the  statute.  In  the  case  of  Jar- 
main  V.  Algar,  at  nisi  prius,  Abbott,  C.  J.,  held  otherwise  ; 


t-  VWolfn.  Baband,  1  Peten,  476.  The  auggeetion  that  luch  a  concarrent 
liability  as  is  referred  to  in  this  case,  under  the  name  of  a  trilateral  liability',  is 
not  within  the  statute,  appears  to  have  originated  with  the  leanied  Judge  who 
delitered  the  opjoion.  He  admitted  that  the  current  of  aathorit;  was  against 
it,  and  tt  is  ou\j  to  be  regretted  that  other  judges  have  felt  called  upon  to  ac< 
c^  it  npon  the  authority  of  his  great  name,  and  without  the  assurance  of  his 
deliber&te  judgment 

15  • 
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but  the  report  is  very  brief,  furniahinjf  no  reasons  for  ^he 
ruling,  and  moreover,  as  he  said  himself,  it  was  not  necessary 
to  decide  it,  the  plaintiff  being  nonsuit  on  another  ground.^ 
It  has  also  been  queatioDed  whether  this  case  has  not  been 
since  overruled  by  Green  v.  Creswell,'  where  it  was  decided 
that  a  promise  to  indemnify  the  plaintiff  for  becoming  surety 
on  a  bail  bond  for  a  third  person,  was  within  the  statute,  and 
required  a  memorandum  in  writing.'  And  in  an  early  case  in 
Connecticut,  where  the  defendant,  in  consideration  that  an 
officer  would  release  one  whom  he  bad  arrested  for  debt  on 
final  process,  promised  to  see  the  prisoner  forthcoming  in 
the  morning  or  to  pay  the  debt,  it  was  decided  on  error  to  be 
clearly  within  the  statute,  as  a  promise  for  the  debt  or  duty  of 
another.*  Between  this  and  a  promise  to  execute  a  bail  bond 
there  can,  it  would  jseem,  be  no  essential  difference,  so  far  as 
the  application  of  the  statute  is  concerned. 

§  177-  But  it  is  not  correct  to  say  that  every  promise,  by 
the  fulfilment  of  which  a  creditor  is  placed  in  a  position  to 
secure  his  debt,  is  within  the  statute.  When  the  promise  is  to 
indorse  the  note  of  the  debtor,  or  accept  his  draft  for  his  ac- 
commodation, the  promisor  engages  to  place  himself  in  a  por- 
tion where  he  may  be  compelled  to  pay  the  debt ;  and  where 
the  promise  is  to  furnish  to  the  creditor  a  fund  out  of  which 
the  debt  is  to  be  secured,  the  fund  is,  according  to  the  expres- 
sion we  have  ventured  to  use,  the  representative  of  his  own 
engagement  to  pay  if  the  principal  debtor  does  not.  But  the 
result  of  the  decisions  appears  clearly  to  be,  that,  unless  the 
promisor  himself  or  lus  property  is  ultimately  to  be  made 
liable  in  default  of  the  principal  debtor,  the  statute  does  not 


1  Januain  t>.  Algar,  Ry.  &  Mood.  348. 

>  10  Adol.  &  £11.  458. 

3  CiaiXy  on  Contracts,  4S0,  note.  See,  alio,  the  cue  of  Martin  v.  Eogland,  io 
TenoeeMe,  whore  it  wa<  held  tbal  a  verbal  promise  to  be  the  aecnrity  ot'  another 
for  the  deliTery  of  propertj  lened  upon  ia  not  binding.     6  Yei^.  SIS. 

*  Thomas  t.  Welle*,  i  Root,  57. 


.dbyCoOglC 


CH.  X.]  GUARANTIES.  17^ 

apply.  For  instance,  an  engagement  by  one  who  owes  a  party 
about  to  be  sued  by  another,  that  he  will  not  pay  over  without 
giving  notice  to  the  plaintiff,  in  order  that  the  latter  may  attach 
the  debt  by  the  trustee  process,  is  not  within  the  statute,*  nor 
a  promise,  by  one  who  has  receipted  for  attached  property,  that 
it  shall  be  returned  on  demand ; '  for  the  whole  efiect  of  the 
promise  in  either  case  is  to  place  at  the  pltuntiff's  disposal  the 
debtor's  own  property  and  not  that  of  the  promisor.  Agmn, 
where  the  defendant  promised  to  procure  some  one  else  to  sign 
a  guaranty  of  the  debt,  the  Court  of  Common  Fleas  held  it 
not  to  be  within  the  statute  ;  ^  and  although  the  decision  was 
put  upon  another  ground,  the  case  appears  to  Illustrate  the 
principle  under  consideration ;  for  the  whole  efiect  of  the 
promise  was  that  the  creditor  should  have,  not  the  promisor's, 
but  a  third  party's  obligation,  to  rely  upon  as  collateral  to  that 
of  the  original  debtor.  True,  where  in  these  several  cases  the 
promisor  failed  to  keep  his  engagement,  he  was  held  to  pay  the 
damages  sustained  dierehy,  but  not  necessarily  to  the  amount 
of  the  original  debt ;  and  if  he  had  fulfilled  his  promise,  he 
would  not  then  have  paid,  or  made  himself  liable  to  pay,  the 
debt ;  which  latter  appears  to  he  a  conclusive  test  as  to  whether 
his  promise  was  within  the  statute. 

§  178-  A  mere  engagement  to  let  a  party  have  goods  by 
way  of  purchase,  which  goods  are  to  be  applied  in  payment 
of  a  debt  of  the  purchaser,  it  can  scarcely  be  necessary  to  say, 

>  Towne  V.  Grover,  9  Pick.  (Man.)  306.  And  sec  Scott  v.  Thomu,  1  Scam. 
Oil.)  58. 

>  Harion  v.  Faxon,  20  Conn.  4S6.  A  dittinclion  has  been  intimated  between 
promuing  that  property  levied  upon  and  released  to  the  debtor  tkofdd  he  rt- 
lunted,  aod  promising  that  the  debtor  should  r«fum  it,  but  this  seema  to  be  ft 
mere  criticifm  upon  wordi.     Undal  d.  Tonchberry,  3  Strobh.  (S.  C.)  177. 

3  Bndiall  V.  Beavao,  1  Biog.  N.  R.  103.  The  ground  taken  bj  the  court  was 
that  no  one  wai  bound  collaterally  with  the  defendant  to  procure  the  rignatnre 
to  the  gnantntj.  This  seems  to  be  but  a  narrow  view  of  the  ca«e,  for  if  the 
efiect  of  the  defendant's  prcooise  was  to  eng^  that  the  ori^nal  debt  ahould  be 
paid,  (which  was  the  farther  and  eanntial  qaestion,)  then  it  wu  collateral  to  the 
debtor's  own  lialnlit;^. 
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is  not  affected  by  the  Statute  of  Frauds.'  But  where,  upon  an 
account  stated  between  two  parties,  it  appeared  that  a  large 
part  of  an  amount  which  one  acknowledged  by  letter  to  have 
received  from  the  other  was  a  sum  due  to  the  latter  from  a 
third  party,  which  the  former  allowed  to  be  transferred  to  the 
debit  side  of  his  account,  it  waa  held  that  he  was  not  liable  for 
that  sum,  the  arrangement  amounting  to  a  promise  without 
consideration  to  pay  such  third  party's  debt.'  A  conditional 
promise  also,  as,  to  pay  a  certain  sum  for  a  third  person  if 
80  much  should  be  found  to  be  owing  by  him,  is  held  to  be 
within  the  statute.' 

§  179.  It  has  been  said  *  that  a  promise  to  pay  only  a  por- 
tion of  the  debt,  in  satisfaction  of  ^e  whole,  if  the  debtor  failed 
to  meet  his  obligation,  was  not  within  the  statute,  because  it 
was  not  a  promise  to  answer  for  the  debt  due.  Tbe  case  in 
which  the  remark  was  made,  however,  was  decided  on  wholly 
independent  grounds,  and  this  distinction  (which  would  be,  if 
for  no  other  reason,  to  be  deprecated  as  founded  merely  upon 
the  letter  of  the  statute)  appears  to  have  been  entirely  disre- 
garded in  a  late  decision  of  the  Lord  Chancellor.' 

§  180.  It  hardly  needs  to  be  said  that  an  administrator's 
verbal  submission  to  arbitration  of  a  claim  against  his  intes- 
tate's estate  will  be  binding  upon  him,  notwithstanding  the 
Statute  of  Frauds,  such  a  submission  having  no  effect  to  hold 
him  liable  to  pay  the  award  out  of  his  own  estate.^ 


iPricfllp.  Combt,  7  H«l8t.(N.J.)  188;  Mather  ».  Perry,  2  Denio,  (N.  T.) 
162. 

a  French  r.  French,  3  Mann.  &  6r.  6U. 

3  Bfttry  V.  Law,  1  CrsDob,  (C-  C.)  77. 

*  By  Mansfield,  C.  J.,  in  AaBtey  e.  Matden,  1  B<m.  &  FuU.  N.  B.  124.  See 
petl,  %  210,  where  that  cue  is  tally  examined.  A  Bimilar  suggeetion  IB  made  in 
Jolley  ».  Walker,  26  Ala.  B.  fi90. 

0  Smmett  v.  Dewhinl,  3  McN.  ft  G.  G87. 

'  Ailing  V.  MuDSon,  3  Conn.  B.  691.  See  the  whole  subject  of  submiiaoiu 
by  ezecutoR)  and  adminiitratort  well  diKimed  ia  Williams  on  Execulon,  1&1& 
-1923. 
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§  181.  Since  the  case  of  Paslejr  v.  Freeman,  decided  in 
the  Queen's  Bench  in  17^9,  it  has  been  considered,  both  in 
England  and  in  this  country,  that  the  provisions  of  the  statute 
in  regard  to  verbal  promises  to  answer  for  the  debts,  defaults, 
or  miscarriages  of  others,  do  not  apply  to  false  and  deceitful 
repre»entaiions  ag  to  the  credit  or  solvent  of  third  persons.^ 
The  doctrine  commends  itself  to  us  as  a  firm  stand  taken  by 
the  courts  against  actual  frauds  and  cheats,  but  at  the  same 
time  comes  dangerously  near  to  an  invasion  of  the  statute 
which  was  wisely  designed  to  prevent  them  ;  and  accordingly 
it  has  been  strongly  condemned  by  Lord  Eldon.'     Impelled 

1  Fulej  r.FrBeman,3TerniR.  SI,  followed  in  Engl&nd  in  Ejre  f.  Donefbrd. 
1  East,  818;  Hayci-aft  v.  Creasy,  2  lb.  92;  Tapp  u.  Lee,  3  Bos.  &  Pull.  367; 
Footer  D.  Charles,  6  Bing.  396 ;  and  in  this  country  in  Wise  v.  TOlcox,  1  Day, 
(Cord.)  32;  Hart  t.  Tailmaitge,  S  lb.  381;  Saraell- 1>.  Clark,  T  Cranch,  69; 
Patten  r.  Gurney,  17  Masa.  B.  182;  Benton  o.  Pratt,  2  Wend.  (N.  Y.)  385; 
Allen  r.  Addington,  7~Ib.  1 ;  Uplon  v.  Vail,  6  Johns.  (N.  Y.)  IBl ;  Ewins  c. 
C«lhonn,  7  Verm.  R.  79  ;  Weeks  v.  Burton,  Ibid.  67. 

S  In  Evans  r.  Bicknell,  6  Ves.  Jnn.  174.  The  remarks  of  the  learned  jodge 
are  so  judicious  that  it  may  be  well  to  insert  them.  He  says  of  Pasley  t>.  Free- 
man :  "  llie  doctrine  laid  down  in  that  case  is,  in  practice  and  experience,  moet 
dangerous.  I  state  that  upon  my  own  experience;  and  if  the  action  is  to  be 
maintained  in  opposition  to  the  positive  denial  of  the  defendant  against  the 
Moat  awerti^  of  a  single  witness,  where  the  least  deviation  in  the  account  of 
the  coQveisation  varies  the  whole,  it  will  become  necessary,  in  order  to  protect 
men  from  the  conseqoeDces,  that  Ihe  Statute  of  Frauds  should  be  applied  to 
that  case.  Suppose  a  man,  asked  whether  a  third  person  may  be  trusted,  an- 
ftwers, '  You  may  tniBt  him,  and  if  he'  does  not  pay  yon,  I  will ; '  npon  that  the 
plaintiff  cannot  recover,  because  it  is  a  verbal  undertaking  for  the  debt  a[ 
another.  But  if  he  does  not  undertake,  but  simply  answers,  'yon  may  trust 
him,  he  is  a  very  honest  man  and  worthy  of  trust,'  &c.,  then  an  action  will  lie. 
Whether  it  is  fit  that  the  law  should  remain  with  such  distinctions,  it  b  not  for 
me  to  determine.  Upon  the  case  of  Fasley  t>.  Freeman,  I  have  always  said, 
when  I  was  Chief  Justice,  that  I  so  far  doubted  Ibe  principles  of  it,  as  to  make 
it  not  unfit  to  ofier,  as  I  always  did,  to  the  counsel,  that  a  special  verdict  should 
be  taken  ;  but  that  offer  was  so  uniformly  rejected  that  I  suppose  I  was  in  some 
error  on  this  subject  I  could  therefore  only  point  out  to  (he  juty  the  danger  of 
finding  verdicts  upon  such  principles ;  and  I  succeeded  in  impressing  them  with 
a  sense  of  that  danger  so  br,  that  the  plaintiffs  in  such  actions  very  seldom  ob- 
tained verdicts.  It  appear*  ta  me  a  very  extraordinary  state  of  the  law,  that  if 
the  pUntifis  in  the  case  of  Paaley  it.  Freeman  had  come  into  equity,  insisting 
that  the  defendant  should  make  good  the  conseqaeuces  of  his  representation, 
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by  that  consideration.  Parliament  lately  enacted  what  may  be 
called  a  supplement  to  the  Statute  of  Frauds,  to  the  efiect  that 
"  no  action  should  be  brought  to  charge  any  person  upon  or 
by  reason  of  any  representation  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability, 
trade,  or  dealings,  of  any  other  person,  to  the  intent  that  such 
other  person  might  obtain  credit,  money,  or  goods  upon, 
[meaning  'money  or  goods  upon  credit,'*]  unless  such  repre- 
sentation or  assurance  were  made  in  writing  signed  by  the 
party  to  be  charged  therewith."  '  It  is  much  to  be  hoped  that 
this  example  wilt  be  followed  in  all  our  American  States;  the 
action  of  the  British  legislature  being  plun  testimony  tiiat,  in 
the  opinion  of  the  jurists  of  that  country,  such  deceits  are  as 
proper  cases  for  the  requisition  of  written  evidence  to  found 
actions  upon  them,  as  those  which  attend  the  mere  deliberate 
violation  of  any  contract.  , 

§  182.  Soon  after  the  passage  of  this  Act,  it  was  made  a 
question,  in  the  Court  of  Exchequer,  whether  the  representa- 
tions which  were  required  to  be  in  writing,  were  such  only  as 
related  to  the  third  person's  general  pecuniary  ability,  standing, 
or  condition,  or  whether  the  Act  embraced  specific  representa- 
tions as  to  the  state  of  a  certain  portion  of  his  property.     The 

&nd  the  defeodant  pcwtively  deoied  he  had  m&de  th«t  TepreaenMttion,  And  onlj 
one  witness  was  produced  to  {uvve  it,  the  court  of  equity  would  give  the  defend- 
ftDt  M  mach  protection  that  they  would  refuse  the  relief,  and  yet  upon  the  Terj 
same  circumgtancei,  ihe  law  would  enable  the  plaintiff  to  recover.  Whether 
that  ia  following  equity,  or  not  quite  outstripping  equity,  ip  not  a  question  for 
discussion  now  ;  but  it  leads  to  the  absolute  necesdty  of  ofibrding  protection  by 
a  statute  requiring  that  these  undertakings  shall  be  in  writing."  Which  was 
done  tnenty^ight  years  after  by  Lord  Tenterden's  Act,  referred  to  in  the  text 
Sea  also  Carr,  Ex  parte,  3  Ves.  &  Bea.  108. 

J  Per  Gumey.  B.,  in  Lyde  ti.  Barnard,  Tyrw.  &  Gr.  2B0. 

3  9  Geo.  IV.  cap.  14,  §  6,  commouly  called  Lord  Tenterden's  Act.  la  the 
following  AmericaiT  BiaCes  similar  statutes  have  been  enacted,  (which  will  be 
found  in  the  Appendix)  :  Maine,  Vermont,  Massachusetts,  Virpnuia,  Alabama, 
Kentucky,  Indiana,  Missouri,  and  Michigan.  It  will  be  observed  that,  by  Lord 
Tenterden's  Act,  the  writing  is  not  made  binding  when  signed  by  an  agent  only. 
The  same  is  the  case  with  the  Alabama  statute. 
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plaintiff  was  about  to  lend  money  to  T.  on  the  purchase  of  an 
annuity,  proposed  to  be  secured  by  an  assignment  of  his  life  in- 
terest in  a  particular  trust  fund.  The  trustee  of  the  fund  being 
applied  to,  to  inform  the  plwntiff  as  to  the  existing  state  of  T.'s 
life  interest  in  it,  and  what  incumbrances  then  afl^ted  it,  replied 
verbally  that  of  six  annuities  which  had  been  secured  by  T.  on 
this  fund,  three  had  been  paid  off  and  discharged  in  the  enrol- 
ment ofiBce,  and  that  the  other  three  still  existed,  but  that, 
subject  to  the  above,  he,  the  trustee,  had  no  notice  of  auy  other 
charge  on  it.  At  the  time  this  representation  was  made,  T.'s 
interest  in  the  trust  funds  bad  been  transfetred  to  the  party 
who  had  discharged  three  of  the  six  annuities,  subject  to  the 
payment  of  the  other  three.  The  plaintiff  advanced  the  money 
to  T.,  who  did  not  repay  it.  An  action  having  been  brought 
against  the  trustee  for  false  representation,  the  plaintiff  was 
nonsuited,  and  the  present  question  was  upon  setting  aside  the 
nonsuit  It  was  conceded  that  if  the  defendant's  representa- 
don  was  within  the  statute  at  all,  it  was  as  concerning  the 
ability  of  the  third  person,  and  upon  the  meaning  of  that  ex- 
pression as  there  used,  the  case  is  most  elaborate  and  Instruc- 
tive. The  court  were,  however,  divided ;  Chief  Baron  Lord 
Abinger  and  Baron  Gumey  being  of  opinion  that  the  repre- 
sentation, as  one  affecting  the  third  person's  ability  to  give  the 
desired  security,  was  covered  by  the  statute,  but  Barons  Alder- 
son  and  Parke  considering  t^iat  tbe  statute  intended  only  a 
man's  general  pecuniary  ability,  or  standing,  or  condition,  and 
not,  as  they  regarded  this  case,  merely  the  state  of  a  certain 
portion  of  his  property.  It  was  concluded  that  although,  on 
account  of  the  equal  division,  the  defendant  was  entitled  to 
retain  bis  nonsuit,  yet  tfae  court  would  permit  the  rule  to  be 
made  absolute,  on  payment  of  costs  to  tfae  defendant,  in  order 
that  the  point  might  be  raised  upon  the  record,  and  carried  to 
a  court  of  error.' 


1  Lyde  v.  Barnard,  Tyrw.  &  Gr.  (Bxch.)  !!10.    Where  the  plaintiff  wu  in- 
dnced  to  lend  money  to  a  third  partj  bjr  the  defendant's  representation  that  he 
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§  1 83.  The  application  of  the  statute  is  to  be  strictly  con- 
fiued  to  representations  in  regard  to  a  third  party,  and  made 
for  the  purpose  of  obtaining  credit  for  him.  It  has  been  held, 
that  it  did  not  bar  an  action  of  tort  upon  oral  representations 
falsely  and  fraudulently  made  by  a  defendant  to  the  plaindfiT, 
on  his  assuming  the  prosecution  of  a  contract  of  work  com- 
menced for  the  defendant  by  another  person,  (who  had  become 
unable  to  carry  it  on,)  that  there  would  be  no  risk  in  his  un- 
dertaking the  work,  and  that  defendant  had  sufficient  funds  in 
bis  hands  due  to  the  former  contractor.'  In  a  case  in  New 
York,  the  declaration  stated,  (after  setting  forth  a  proposition 
for  the  sale  of  a  quantity  of  cotton  by  the  plaintiffs  to  certain 
third  parties,  and  their  inability  to  pay  for  it,  and  the  plalntifl^* 
unwillingness  to  sell  upon  their  sole  credit,)  that  "yet  contriv- 
ing and  intending  to  injure  and  defraud  the  plaintiffs,  and  to 
induce  them  to  sell  and  deliver,  etc.,  and  thereby  subject  the 
plaintiffs  to  the  loss,  etc.,  the  defendant  falsely  and  deceitfully 
represented  and  held  out  to  the  plaintiffs  that  he,  the  defend- 
ant, was  willing  to  indorse  the  proposed  note,  etc.  That  they 
did  sell  and  deliver  it  in  confidence,  etc.,  when  in  truth  the 
defendant  was  then  not  willing,  and  did  not  mean  or  intend,  to 
indorse  the  note,  or  make  himself  resppnsible ;  nor  did  he  then 
nor  had  he  at  any  time  since  indorsed,  etc. ;  alleging  loss  of 
the  cotton  and  the  price  in  consequence.  The  court  held  that 
the  Statute  of  Frauds  was  a  bar  to  the  action,  for  that,  if 


had  in  hia  poaaesaion  the  title  deeds  to  an  eatate  vbich  be  aaid  aach  third  part]' 
bad  lately  bought,  and  nothing  canld  be  done  without  his  (the  defendant's) 
knowledge,  and  that  Ike  plaintiff  would  bt  perfectly  tafe  in  making  the  denred 
loan;  it  was  held  to  amount  to  a  representation  that  the  third  party's  credit  was 
good,  and  to  be  not  binding  without  writing.  Swann  v.  Phillips,  6  Ad.  &  EH. 
457.  In  MsBsochusetta,  ii  has  been  held  that  false  assertions  fnuduleotl;  made 
by  the  defendant,  aa  to  the  cost  and  other  particulara  in  regaid  to  an  estate  be- 
loD^ng  to  a  third  person,  which  the  pluntifi*  was  therebj  induced  to  buy,  were 
acdonablc  in  treapasa  on  the  caae,  withoat  proving  that  they  were  made  in  writ- 
ing.    Medbury  v.  WaiMn,  6  Met.  24S. 

L  Noi-tOD  V.  Hoxley,  13  Gray,  (Mass.)  286.    And  eee  EimlMtU  ■>.  Comatock, 
14  lb.  S08. 
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Stripped  of  the  geoeral  allegations  of  fraud  and  deceit,  the 
case  was  Dothiog  more  than  that  the  defendant  encouraged  the 
plaintifl^  to  seU  to  the  third  parties,  and  as  surety  promised  to 
indorse  their  notes.^  In  a  case  in  Maryland,  the  defendant 
carrietl  a  third  person  to  the  plaintifi',  and  passed  him  off  as  a 
particular  friend  of  his,  living  near,  whereby  the  plaintiff  was 
induced  to  sell  him  staves,  which  the  third  party,  turning  out 
to  be  a  slave-dealer  from  South  Carolina,  afterwards  carried 
off  to  that  State.  It  was  objected  that  the  representation  or 
stipulation  of  the  defendant  was  within  the  statute  ;  but  held  to 
he  clearly  not  so,  but  a  palpable  fraud  and  cheat,  for  which 
the  plaintiff  was  entitled  to  damages*  Whether  fraudulent 
verbal  misrepresentations  as  to  a  third  person's  residence,  or 
family  connection,  or  other  circumstance  not  embraced  in  the 
ennmeration  in  the  recent  statutes,  which  are  the  inducements 
to  giving  credit  to  such  third  person,  should  give  a  cause  of 
action  in  view  of  those  statutes,  the  courts  may  hereafter  have 
difficulty  in  determining. 

§  184i.  It  does  not  save  a  case  from  the  operation  of  this 
statute,  that  the  procuring  of  credit,  etc.,  for  a  third  party  was 
not  the  only,  or  the  principal  purpose  with  which  the  repre- 
sentation was  made.  For  instance,  a  fraudulent  representation 
by  the  defendant,  that  a  third  party  was  of  good  credit,  although 
made  for  the  purpose  of  enabling  the  third  party  to  pay  his 
debt  to  the  defendant,  has  been  held- to  be  within  the  statute, 
and  to  require  a  writing ;  the  plaintiff  having  been,  by  such 
representation,  induced  to  sell  such  third  party  merchandise  on 
credit'  And  where  an  insurance  agent  made  representations 
as  to  the  credit  of  an  insurance  company,  in  which  he  thereby 

1  Gallagher  v.  Brunei,  6  Coven,  (N.  Y.)  346.  And  aee  Smith  v.  Harris,  2 
Sta^  R.  47.  So,  in  MaasachusetU,  it  is  held  that  the  w&irantj  of  the  genuine- 
ne«  of  the  rignatarea  on  &  note,  by  the  person  offering  it  for  diaconnt  at  a  twok, 
need  not  be  in  writing.     Cabot  Bank  c.  Morton,  4  Gray,  156. 

*  Adams  D.  Andereon,  4  Harr.  k  Johns.  GfiS. 

>  KimbaU  v.  Comstock,  14  Gny,  (Mus.)  fi08.  And  see  Mann  v.  Blanohard, 
«  AUen,  (Mass.)  B86. 
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induced  the  plaintiff  to  effect  an  insurance ;  althongh  it  was 
alleged,  and  evidence  offered  to  show,  that  the  defendant's  mo* 
tive  in  making  the  representations  was  to  secure  his  commis- 
sions as  agent ;  yet,  as  that  profit  would  accrue  only  in  conse- 
quence of  the  credit  given  to  the  company,  the  case  w&  held 
to  be  within  the  statute.^ 

S  1 84  a.  An'  action  will  He  for  a  false  representation  in 
writing  as  to  the  character  and  circumstances  of  a  third  per- 
son, whereby  the  plwntiff  was  induced  to  give  him  credit, 
although  he  might  have  been  in  part  intluenced  by  subsequent 
oral  representadons  of  the  defendant ;  if  the  jury  are  satisfied 
that  the  plaintiff  was  substantially  induced,  by  the  written  rep- 
resentation, to  give  the  credit.' 

§  1 84<  i.  Although  the  action  be  not  brought  in  terms  upon 
the  defendant's  representation  as  to  the  third  party's  credit, 
etc.,  yet  if  proof  of  such  representation  be  essendat  to  the  ac- 
tion, the  statute  applies.  The  case  in  the  Queen's  Bench  was 
assumpsit  for  money  had  and  received  ;  the  plaintiff  had  been 
induced  by  the  defendant's  misrepresentations  as  to  the  credit  of 
a  third  party  to  supply  her  with  goods,  from  the  sales  of  which 
she  had  paid  a  debt  of  her  own  to  the  defendant ;  and  the 
plaintiff  sought  to  recover  back,  under  this  form  of  action,  the 
sums  so  received  by  the  defendant.  It  was  held  that  he  could 
not  recover.  Lord  Denman,  C.  J. :  "  The  plaintiff  says,  the 
acUon  is  not  upon  the  representation,'  but  for  mouey  had  and 
received  ;  that  the  representation  is  a  mere  medium  of  proof; 
the  case  being  that  a  fraud  was  ccHnmitted,  in  the  course  of 
which  this  representation  was  made,  and  that  the  produce  of 
the  goods  obtained  by  such  fraud  belongs  to  the  plaintiff.  '  Bat 
the  only  fact  on  which  the  case  of  fraud  rested  at  the  time  of 
offering  the  evidence  was,  that  the  defendant  had  given  Mrs, 
B.  a  fair  character."  ' 


I  Wells  V.  Prince,  IS  Graj,  (Haai.) 

■  Tatton  V.  Wade,  18  C.  B.  870.    8ee  poU,  §  18S. 

3  Hulock  D.  Feigown,  7  Ad  &  EIL  94. 
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§  185.  A  question  of  much  importance  and  nicety  arises,  in 
the  absence  of  auch  a  statute  as  that  now  under  consideration, 
when  a  false  and  fraudulent  representation  as  to  the  credit  of 
a  third  person  is  coupled  with  a  promise  to  auswer  for  his 
paying  the  deht  about  to  be  incurred.  Such  was  the  case  of 
Hamtu'  If.  Alexander,  where  the  defendant  represented  to  the 
plaintiff  "  that  one  Leo  was  a  good  man,  and  might  be  trusted 
to  any  amount ;  that  the  defendant  durst  be  bound  to  pay  for 
die  said  Leo ;  and  that,  if  Leo  did  not  pay  for  the  goods,  he 
would."  It  was  objected  by  the  defendant,  that  the  action 
could  not  be  muntnined  for  the  deceit,  because  the  injury 
might  have  arisen  not  from  the  false  representation,  but  from 
the  violation  of  the  promise  to  pay,  which  was  not  actionable 
on  account  of  the  Statute  of  Frauds.  After  a  verdict  for  the 
plaintiff  below,  and  upon  motion  in  the  Common  Pleas  to  set 
it  aside  and  enter  a  nonsuit  upon  that  ground,  the  court  took 
time  to  deliberate,  and  Gnally  determined  that  the  verdict 
shoald  stand.  Sir  James  Mansfield  delivered  the  opinion,  in 
which,  af^  admitting  the  difficulty  suggested  for  the  defence, 
be  says :  "  I  am  far  from  wishing  to  sustain  an  action  simply 
upon  misrepresentation ;  but  there  never  was  a  time  in  the 
English  law,  when  an  action  might  not  have  been  mfdntained 
aguDst  the  defendant  for  this  gross  fraud."  "  There  is  no 
proof  that  the  plaintiff  ever  considered  the  defendant  as  his 
debtor,  or  ever  called  upon  him  for  the  money,  or  relied  upon 
his  promise  in  the  least  degree.  In  the  next  place,  we  must 
suppose  every  man  to  know  the  law ;  and  if  the  plaintiff  was 
acquainted  with  the  law,  he  must  have  known  that  the  defen- 
dant's promise  was  worth  nothing,  and  could  have  given  no 
credit  to  him  upon  it.  He  cannot  have  considered  it  in  any 
other  light  than  as  a  mode  of  expression,  by  which  the  defend* 
ant  intended  more  strongly  to  express  his  opinion  of  Leo's  cir- 
cumstances."'    It  does  not  app^r  that  any  case  directiy  in- 

1  Haraar  v.  Alexuider,  6  Boa.  ft  PolL  341.  ■ 
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volving  the  same  point,  namely,  the  comhination  of  a  deceit 
and  a  guaranty,  has  heen  since  decided,  though  it  has  been  so 
alluded  to  as  to  indicate  that  it  was  settled,  and  in  conformity 
with  the  decision  in  Hamar  v.  Alexander.'  It  seems,  then, 
that  the  queatioo,  in  all  such  cases  of  deceit  as  to  the  third 
party's  credit,  accompanied  by  a  promise  to  answer  for  him,  is 
whether  the  party  imposed  upon  by  the  false  representation  did 
or  did  not  rely  in  addition  upon  the  promise ;  for  if  not,  but 
the  sole  credit  w^  given  to  the  third  par^  by  reason  of  the 
false  representabon  as  to  his  responsibility,  then  an  action  will 
lie  for  the  deceit;  and  that  this  is  a  question  of  fact  to  be 
determined  upon  all  the  circumstances  of  the  case. 

§  186.  The  special  promise  intended  by  the  statute  is,  in 
the  next  place,  such  as  rdses  an  obligation  to  pay  out  of  the 
promisor's  own  estate.  Tliat  clause  which  relates  to  the  en- 
gagements of  executors  and  administrators  to  answer  damages, 
or,  in  other  words,  to  pay  debts  of  the  decedent,  is  express  to 
the  same  eSect ;  but  for  an  obvious  reason.  Their  promises 
to  pay  out  of  the  decedent's  estate,  though  yiecial,  it  would 
clearly  not  he  within  the  policy  of  the  statute  to  require  to  be 
put  in  writing.  We  cannot,  therefore,  draw  from  that  differ- 
ence in  the  phraseology  of  the  two  clauses  any  argument 
against  the  rule  as  just  stated,  and  as  to  be  presently  illns- 
trated.      Meanwhile  it  may  be  here  remarked  that  whether 


1  ThompMn  f .  Bond,  1  Cuup.  i,  hj  Lord  Ellenborough.  In  a  Bubaequent 
cue  Ixird  Ellenboroagh  beld  the  norda  "  that  pUodfi*  might  lend  one  H. 
£20  or  £30  and  that  he  wonid  be  perfectly  lafe,  and  that  he  (defeadant)  wonld 
Me  the  plaintiff  paid,"  to  amount  to  nothing  more  than  a  guaranty  within  the 
Statute  of  Frauds.  I  do  not  understand  his  Lordship,  as  it  seems  Mr.  Fell  doet, 
(Law  of  Mercantile  Guarantiei,  p.  !35,  note,)  to  differ  with  Che  previous  de- 
cisions upon  this  point,  but  that  he  fonsiders  the  words  used  as  having  no  mean- 
ing farther  than  a  promise  to  answer  for  H.  IT  the  words  used  are  pDt  in  the 
first  person,  thus:  "Tou  will  be  perfectly  safe;  I  will  see  you  paid,"  it  is  stUl 
more  numifest  that  there  is  no  distinct  affirmation  at  to  the  fact  of  responNlnlity. 
The  rule  in  Hamar  o.  Alexander  is  also  incidentally  stated  (though  that  case  is 
not  referred  to)  in  Gallagher  v.  Brunei,  6  Cowen,  (N.  T.)  846,  per  Woodworth, 
i.    And  see,  ^so,  Haslock  p.  Ferguson,  7  Add.  &  £11.  86. 
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a  bare  prombe  by  an  executor  or  admioistrator  to  pay  a  debt 
of  his  decedent  will  be  regarded  as  a  promise  to  answer  from 
his  own  estate,  or  not,  seems  to  depend  upon  his  having  or  not 
having  assets  from  the  estate  at  the  time  of  promising.  If  he 
have  not  assets,  his  promise  must  be  falfilled,  if  at  all,  out  of 
his  own  estate,  and  the  statute  would  require  it  to  be  in  writ- 
ing. If  he  have  assets,  he  would  have  a  right  to  charge  them 
with  the  dunages  recovered  against  him  upon  such  promise ; 
and  so,  though  the  judgment  might  be  against  him  personally, 
the  damages  would  ultimately  be  answered  out  of  the  estate  of 
the  decedent,  not  out  of  his  own,  and  the  statute  would  not  re* 
quire  it  to  be  in  writing.  Accordingly,  it  is  held  that  an  exe- 
cutor's or  administrator's  plea  in  bar  to  an  action  against  him 
on  such  a  promise  should  allege  that  he  has  no  assets,  as  other- 
wise it  does  not  appear  that  a  memorandum  in  writing  is  neces- 
sary.^ And  in  this  view,  it  may  be  considered  immaterial 
whether  the  promise  be  in  terms  to  pay  out  of  his  own  estate, 
but  that  the  true  question  is,  whether  by  his  promise  he  has 
assumed  an  obligation  which  is  to  be  a  charge  upon  his  per- 
sonal and  private  resources.  For  undoubtedly  the  statute,  in 
this  whole  matter  of  collateral  engagements,  was  designed  to 
prevent  the  fraudulent  assertion  of  claims  against  third  parties 
who  were,  except  for  their  alleged  promises,  not  personally 
liable  at  all. 

§  I87.  It  is  obvious  that  an  engagement  in  terms  to  apply 
the  debtor's  own  funds,  received  or  to  be  received  by  the  de- 
fendant, to  the  payment  of  the  demand  against  him,  creates  a 


1  TnXt  V.  Hnmphrej,  32  Coon.  R.  317.  The  same  view  is  coDtained  in  the 
caae  of  Slebbiiu  v.  Smith,  4  Pick.  (Mass.)  97.  in  which  it  is  &rtber  held  that 
tbe  ezecutot'a  giving  bgad  to  ths  Jndge  of  Probate  is  an  admiarioD  of  assets  in 
hi*  band*.  The  decision  ia  Stebbius  r.  Smith  seenu  to  have  been  overkioked 
in  tbe  aDbseqiieat  case  of  Silsbee  v.  Ingalls,  10  Pick.  (Mass.)  B26,  vbere,  how* 
BTer,  the  court  did  not  find  it  necesUTy  to  hold  tbe  promise  (notwithstanding 
tii«  admisaioQ  fd  assets)  to  be  within  the  statute,  for  if  U  had  not  been,  the 
pbuDtiff  conid  liave  had  no  relief  in  eqoity,  tbe  statute  not  depriving  him  of 
bis  remedy  at  law. 

16  • 
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duty  as  agent  rather  than  as  surety ;  the  defendant's  promise 
is  not  to  pay  the  debt,  but  merely  to  deliver  certain  property  to 
the  nominee  of  the  original  debtor ;  and  the  right  of  acdon  of 
such  nominee  against  the  defendant  for  a  breach  of  bia  promise 
is  not  at  all  affected  by  the  Statute  of  Frauds.^  And  though 
the  form  of  the  defendant's  engagement  be  different,  as  for 
instance  to  pay  if  he  should  receive  funds  of  the  debtor  to  the 
amount  of  the  debt,  still  it  is  clear  the  statute  does  uot  apply^ 
as  the  debtor's  own  funds  are  in  e^t  relied  on  for  payment.' 
And,  in  general,  where  the  defendant  has  in  his  hands  money 
or  property  of  the  debtor,  deposited  with  him  for  the  purpose 
of  paying  the  debt,  he  may  be  sued  upon  |jis  special  promise 
to  pay  it,  witheut  the  production  of  evidence  in  writing.^  It 
is,  of  course,  necessary  that  such  money  or  property  siiould  be 
within  his  control ;  he  must  be  himself  the  bailee  of  tt,  and  not 
the  mere  agent  of  others  who  are  such  bailees.*  If  he  is  to  sell 
or  otherwise  convert  such  property  with  a  view  to  payment,  he 
is  acting  as  the  trustee  of  the  debtor  who  placed  it  in  his  hands, 
and  of  those  to  whose  benefit  the  proceeds  are  to  be  applied.' 
And  it  has  even  been  decided  that  a  promise  thus  to  sell  prop- 
erty and    pay  a  creditor,  coupled  with  a   guaranty  that  it 


1  WyniftD  D.  Smitb,  S  Sutd£  (N.  Y.)  831 ;  Hitchcock  i>.  Lakens,  8  Porter, 
(Ala.)  338  ;  Andrewi  t>.  Smith,  Tjrm.  k  (it.  17S  ;  Loomia  n.  Newhall,  16  Pick. 
(Mus.)  159;  Todd  v.  Tobey,  39  31uq«,  (16  Shep.)  219  ;  Stephens  o.  PeU,  S 
Cro.  &  Moei.  710;  Aodram  p.  Smith,  3  Cro.,  Mees.  k  Bxa.  6ST  ;  Corbin  v. 
McChetney,  36  111.  B.  £31  ;  Lucm  v.  Payoe,  T  Cal.  B.  9!  ;  NelwD  v.  Hardy,  T 
Ind.  R.  8U ;  CoDMciated  PreabTterian  Society  of  Green's  Fazna  v.  Staples,  38 
Conn.  R.  644. 

3  McKeenau  v.  ThisHl,  33  Maine,  (3  Bedf.)  868;  StiUweU  v.  Otic,  3  Hiluin, 
(N.  Y.)  U8. 

3  Hilton  V.  Dinsmore,  31  Maine,  (8  Shep.)  410;  Cameron  o.  Clark,  It  Ala. 
R.  3iB;  Laing  d.  Lee,  Spencer,  (N.  J.)  337;  Goddard  n.  Mockbee,  0  Cranch, 
(C.  C.)  666;  Slaoley  v.  HendrickB,  13  Ired.  (N.  C.)  86  ;  Lee  o.  Fontaine,  10 
Ala.  R.  76G ;  MuKenxie  v.  Jackion,  4  Ala.  R.  230.  But  tee  Jackson  v.  Bayner, 
12  Johns.  (N.y.)  391. 

*  Quid  n.  Hanford,  1  HUl,  (N.  Y.)  83. 

■  Frathar  c  Tmeyard,  i  Gilm.  (lU.)  40 ;  Drakelyv.  Deforest,  3  Conn.  B.  373. 
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should  sell  for  enough  to  pay  him,  was  not  such  a  promise  to 
pay  as  was  covered  by  the  statute.^  The  mere  possession  of 
property  or  funds  belonging  to  the  original  debtor,  not  de- 
posited with  the  defendant  for  the  purpose  of  paying  the  debt, 
will  not,  however,  withdraw  his  verbal  promise  to  pay  it  from 
the  operation  of  the  Statute  of  Frauds.' 

§  188.  The  statute  applies  to  promises  to  pay  the  debt  of 
another ;  and  this  is  construed  by  the  courts  of  bod)  countries 
to  mean  the  debt  of  some  person  other  than  the  immediate 
pa^es  to  the  contract  of  guaranty  and  owed  to  one  of  those 
parties'  A  verbal  promise, therefore, to  the  debtor  himself,  to 
pay,  or  to  furnish  bim  the  means  of  paying,  his  own  debt,  is 
binding  notwithstanding  the  statute.  It  is  substantially  the 
same  thing  as  promising  to  pay  him  a  sum  of  money  to  the 
same  amount*  The  rule,  however,  is  to  be  understood  with 
reference  only  to  cases  where  the  debtor  is  plwntiff.  A  promise 
to  him  that  the  debt  of  bis  creditor  shall  be  paid,  may,  upon  a 
familiar  principle  of  law,  be  sued  upon  by  the  latter  where 
proper  privi^  on  his  part  is  shown,  and  in  such  case  it  must 
be  proved  by  written  evidence. 

§  189.  The  next  and  last  remark  to  be  made  as  to  the 


1  Lippiocott  t>.  AahaeU,  4  Saodf.  (N.  Y.)  611. 

s  Dills  V.  Parke,  1  South.  (N.  J.)  21 » ;  Smpsou  o.  Nance,  1  Speen,  (8.  C.)  4 ; 
Stale  Bank  it  New  BnuiBiriuk  e.  Metlkr,  2  Bmw.  (N.  Y.)  392. 

SEwtwoode.  Kenyon,  11  Adol.  &EIL  438.  Mr.  Siiiith,mbULeutiire9aQthe 
Law  of  Contracts,  remarka  tlial  it  ii  a  ^ngnlsr  thing  tbat  this  quBstion  never 
sbonid  have  received  a  judicial  decision  until  so  recent  a  caae,  (1S40.)  In  point 
of  Ikct,  it  was  determiued  by  the  Supreme  Court  of  MsssachnsettB  twenty  years 
before.  Colt  o.  Boot,  17  Mass.  B.  829.  It  is  now  firmly  settled  by  Dumerons 
cases.  Hargravee  v.  Parsons,  13  M.  &  W.  S61  ;  Reader  v.  Kiuham,  1  1a^ 
Hmes,  N.  S.  789 ;  Mersereau  v.  Lewis,  26  Wend.  (N.  Y.)  243  ;  Weld  v.  Nichols, 
17  Pick.  (Haa.)  638;  Barker  v.  BucUin,  2  Denio,  (N.  Y.)  46;  Hardesty  i>. 
Jones,  10  G^l  &  J.  (Md.)  404  ;  Pratt  v.  Humphrey,  22  Conn.  R.  31?  ;  Preble  n. 
Baldwin,  6  Cash.  (Mass.)  649  ;  Pike  e.  Brown,  7  lb.  133 ;  Alger  v.  Scoville,  1 
Gray,  (Mass.)  391  ;  Flemm  v.  Whitmore,  23  Miss.  (2  Jones,)  430;  Piske  v. 
McGregory,  34  N.  H.  414;  Soale  r.  Albee,  SI  Verm.  K.  142;  Aldrich  v. 
Ames,  9  Gray,  (Mass.)  76. 

4  Hardest  >.  Jones,  tupra  ;  Alger  v.  Scorille,  $apra. 
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character  of  the  promise  which  the  statute  contemplates,  is 
that  it  must,  like  any  other  promise  which  is  to  be  binding  in 
law,  be  founded  upon  a  sufficient  consideration  moving  between 
the  parties.  The  words  of  the  stetute  are  negative,  that  the 
defendant  shall  not  be  liable  unless  his  promise  is  in  writing  ; 
and  the  converse  is  not  true,  that  when  in  writing  he  shall  be 
liable.  It  is  still  to  be  tried  and  judged  of  as  all  other  agree- 
ments, merely  in  writing,  are  by  the  common  law.*  There  is, 
of  course,  no  necessity  for  discussing  the  sufficiency  of  difl^- 
ent  kinds  of  consideration  to  support  such  a  promise,  the  rule 
of  law,  that  any  benefit  to  the  one  party  or  any  injury  to  the 
other  will  suffice,  being  in  general  terms  entirely  applicable. 
Oiie  species  of  consideration,  however,  occurs  so  frequently  in 
such  cases  as  to  be  worthy  of  particular  notice,  namely,  the 
engagement  of  the  creditor  to  fdrbekr  enforcing  his  preexisting 
demand,  whereupon  the  defendant  promises  to  pay  it  or  see  it 
paid. 

§  190.  The  general  rule  that  forbearance  by  the  creditor  is 
a  sufficient  consideration  for  a  guaranty  of  the  debt  is  abun- 
dandy  settled,^  and  it  clearly  includes  any  kind  of  indulgence 
by  which  his  remedy  is  postponed,  as  for  instance  the  adjourn- 
ment of  the  trial  to  a  later  day."  It  appears  also  to  be  the 
better  opinion  that  such  postponement  need  not  be  for  a  specific 
length  of  time,  but  that  an  agreement  to  postpone  indefinitely, 
with  proof  of  actual  forbearance  for  a  reasonable  term,  wilt  be 


1  Lord  Chief  Baron  Skynner  in  Bann  ■>.  Hughes,  7  Term  B.  3S0,  (n),  where 
the  niggeationa  of  Mr.  J.  Wllmot  in  Fill&aB  v.  Van  Mierop,  Burr.  ISGS,  an 
nodced  and  rejected.  It  i»  not  necesury  to  cite  from  the  maltitnde  of  inbae- 
quent  case*  to^e  uune  effect.  They  are  aUnded  to  in  this  and  the  following 
section!  on  thcsame  topic. 

'  See  the  cases  cited  below.  And  tliat  it  appliee  eqnallj  in  cases  of  promises 
by  execntors  and  admin  istratora.  See  Bann  •.  Hughes,  7  Term  R.  390,  (n) ; 
Farish  i>.  Wilson,  Peake,  73 ;  Forth  n.  Stanton,  1  Saund.  SIO ;  Barbei  p.  Fox,  8 
8aund.l36;  Philpotv.  Briant,4  Bing.  717;  Goring  0.  Goring,  Yelv.  11,  n.  2,  Am. 
ed.;  Pratt  u.  Humphrej,  2S  Conn.  B.81T;  HarringtoD  v.  Biuh,  6  Venn.  R.  866 ; 
Taliaferro  v.  Bobb,  2  Call,  (Va.)  217. 

>  Stewart  V.  McGuin,  1  Coweu,  (N.  Y.)  9S. 
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sufficient.^  A  mere  agreement  not  to  push  an  execution,  how- 
ever, has  been  held  to  be  no  consideration  in  the  nature  of  foi^ 
-  bearauce  ;  the  court  apparently  regarding  the  expression  as  too 
vaffue  to  impose  any  duty  whatever  on  the  creditor.'  And,  of 
coarse,  where  the  creditor  has  not  the  legal  right  to  sue  at  any 
time  during  which  he  promises  to  forbear  suit,  his  promise  is 
DO  consideration,'  though  it  might  be  otherwise,  and  a  written 
guaranty  enforced,  if  the  right  of  action  should  enure  in  the 
interim  and  the  debtor  should  continue  to  avail  himself  of  the 
original  promise.  In  all  cases  there  must  be  an  agreement  by 
the  creditor  to  forbear ;  proof  of  his  having  done  so  in  point 
of  fact  will  not  sufRce.^ 

§  191.  ^talthougha writtenguaranty,1ikeCT'eryother1tfgal 
contract,  requires  a  cousideration  for  its  support,  it  does  not 
necessarily  require  a  separftte  and  special  one,  passing  directly 
between  the  pl^ndff  and  the  defendant.  Chancellor  Kent,  (then 
Chief  Justice)  took  occasion,  in  the  case  of  Leonard  v.  Vreden- 
burgh,^  to  divide  considerations  of  guaranties  into  three  classes ; 
the  first  of  which  is  where  the  defendant's  promise,  though  col- 
lateral to  the  principal  contr^t,  is  made  at  the  same  time  with 
it,  sud  becomes  an  essential  ground  of  the  credit  given  to  the 
principal  or  direct  debtor,  and  here,  he  says,  the  same  consider- 
ation which  supports  the  principal  debtor's  obligation,  supports 
also  that  of  his  gufunntor.  And  to  this  extent,  he  adds,  he 
can  understand  the  observation  of  Lord  Eldon,  that  "  the  un- 
dertaking of  one  man  for  the  debt  of  another  does  not  require 


>  Tbe  rule  ii  n  laid  down  bj  Lord  Hobart  in  M&pea  n.  Stanley,  Cro.  Jac. 
188.  See,  aUo,  Elting  v.  Vanderlyn,  4  Johns.  (N.  T.)  237 ;  Thwna.'s  v.  Croft,  8 
Kch.  (S.  C.)  118.    But  see  Sage  r.  Wilcox,  6  Cona.  B.  81. 

■  McKinney  v.  Qailtar,  4  Mt-Cord,  (S.  C.)  409. 

3  Usrtin  o.  Black,  90  Ala.  R.  309. 

4Macoiney  v.  Stanley,  8  Cuih.  (Mass.)  89;  Walker  n.  Sherman,  11  Met. 
(Uan.)  170;  Breed  v.  Hillhooae,  T  Conn.  623;  Sage  v.  Wilcox,  6  Coon.  81; 
Crafts  r.  Boale,  11  C.  B.  172. 

S  8  JohDS.  (N.  Y.)  29. 
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a  consideration  moving  between  tbem," '  meaning,  no  separate 
consideration.  Hie  second  class  is,  where  "  the  collateral  un- 
dertaking is  subsequent  to  the  creation  of  the  debt  and  was 
not  the  inducement  to  it,  though  the  subsisting  liability  is  the 
ground  of  the  promise,  without  any  distinct  and  unconnected 
inducement.  Here  must  be  some  farther  consideration  shown, 
having  an  immediate  respect  to  such  liabUi^,  for  the  consider- 
ation for  the  original  debt  wdl  not  attach  to  this  subsequent 
promise."  As  to  the  fifst  class,  the  rule,  as  stated,  is  undoubt- 
edly correct.'  As  to  the  second,  to  apprehend  its  full  purport, 
we  must  notice  also  the  third  class  mentioned  by  the  Chancel- 
lor, namely,  where  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consideratiou  pf  benefit  or 
harm  moving  between  the  newly  contracting  parties ;  in  which 
case,  he  says,  the  promise  is  not  within  the  statute  at  all.  This 
last  doctrine  will  be  the  subject  of  particular  examination  here- 
after. But  we  remark  here  that,  considering  both  together, 
the  principle  intended  to  be  laid  down  clearly  is,  that  the  only 
con^deratioD  which  will  support  a  written  guaranty  of  a  pre- 
listing  debt,  without  taking  the^guaranty  out  of  the  statute 
altogether,  (a  case  with  which  wo  have  at  present  nothing  to 
do,)  is  such  an^  one  as  has  an  immediate  respect  to  that  debt. 
This  rule,  thus  narrowly  stated,  is  certunly  open  to  much 
doubt.  If  admitted,  it  would  seem  that  forbearance  on  the 
part  of  the  creditor  to  enforce  his  demand  against  the  original 
debtor,  which  we  have  just  seen  is  a  sufficient  consideration  to 


1  Uioet,  Ex  parte,  14  YeB.  Jr.  ItK}. 

"  Rabaod  e.  D'Wrff,  P«ine,  (C.  C)  880 ;  Larwn  v.  WjioBn,  1*  Wend. 
(N.  Y.)  246;  TownBley  v.  Sumrall,  2  Pet.  (S.  C.)  170;  Nelson  v.  Bojnton, 
8  Mel.  (Mass.)  3S6 ;  Simons  r.  Steele,  36  N.  H.  73.  And  J^onan!  v.  Vred- 
eoburgh  itself  presented  the  tame  point,  to  which  it  is  therefore  an  authorit}', 
and  a  moat  respectable  one.  The  nriler,  however,  cannot  bnt  remark  that  if 
tba  Chief  Justice  had,  on  that  occasion,  refnuned  from  passing  any  expression 
of  opinion  upon  the  otber  questions  alluded  to  in  the  test,  much  of  the  existing 
perplexity  on  questions  of  guaranties  within  the  itatote  might  have  been 
avoided. 
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support  a  written  guaranty  of  it,  must  be  the  only  such  con- 
sideradon.  To  have  immediate  respect  to  the  original  debt, 
the  consideration  passing  from  the  creditor  must  apparently  be, 
either  that  the  debt  is  fbrbome  for  a  time,  or  that  it  is  entirely 
released ;  in  which  latter  case  it  is  clear  that  the  defendant's 
pnnnise  is  not  collateral  to,  but  a  substitute  for,  the  original 
debtor's  liability,  and  not  witlun  the  statute  at  all.  It  is  not, 
however,  necessary  in  this  place  to  say  more  than  that  some 
consideration,  beyond  that  upon  which  the  original  credit  was 
granted,  must  certunly  appear  in  order  to  support  the  guaranty, 
though  put  in  writing,  if  made  subsequently  to  the  creation  of 
the  original  debt.  To  this  extent,  there  is  entire  uniformly  in 
the  decisions.*  Of  course,  any  consideration  which  would  suf- 
fice to  take  a  guaranty  of  a  preexisting  debt  out  of  the  statute 
would  suffice  to  support  it  if  put  iu  writing.  And  it  is  also 
held  that  where  there  is  already  a  past  debt,  the  giving  of  a 
new  credit  to  the  same  party  will  be  a  good  consideration  to 
support  a  guaranty  of  both  the  new  and  the  old  debt.' 

§  19s.  Having  now  considered  what  is  meant  by  the  debt, 
de&ult,  or  miscarriage  of  another,  and  what  is  meant  by  the 
^wdal  promise  of  the  defendant,  it  remains  to  be  ascert^ned 
when  the  two  are  so  connected  as  to  make  a  case  within  the 
statute  ;  or,  in  other  words,  when  the  defendant's  special  prom- 
ise is  lo  answer  for  the  third  party's  debt,  defeult,  or  miscar- 
riage. It  has  come  to  be  customary  to  speak  of  such  special 
promise  as  collateral  to  the  obligation  of  the  original  debtor ; 
and  though  the  use  of  that  term,  as  defining  the  nature  of  the 
promise  which  the  statute  means  to  embrace,  has  been  some- 

1  Fab  e.  Hutchinson,  2  WiU.  94 ;  ChAter  u.  Beckett,  7  Term  R.  201  ;  V/aia 
tr.  Warllera,  5  Eatt,  10;  D'Wolf  v.  Babaud,  1  Pet.  (S.  C.)  476;  Sears  p. 
Brink,  3  Johns.  (N.  Y.)  210 ;  Gilligban  a.  Boardman,  29  Maine  R.  (16  Shep.) 
79 ;  Huntresa  v.  Patten,  30  Maine  R.  28 ;  Ware  i>.  Adams,  24  Maine  R.  177 ; 
Elliot  D.  Gieae,  7  Harr.  Sc  J.  (Md.)4S7j  Cnue  r. Bnllock,  R.  M.  CharL  (Geo.) 
318. 

*  Loomii  o.  Newhall,  Ifi  Kck.  (Man.)  159 ;  HargroTea  e.  Cooke,  IS  Geoigia 
B.  3SU 
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times  criticized,  it  is  believed  to  be,  not  only  in  the  main  but  in 
strictness,  correct.  As  will  be  explained  hereafter,  there  are 
many  cases  where  the  obligation  of  the  defendant  is  concurrent 
with  tbat  of  the  third  party,  and  is  (hscbarged  when  that  la 
discharged,  and  yet  is  not  held  to  be  aflected  by  the  statute  ; 
and  for  the  sole  reason,  as  our  subsequent  inspection  of  tbme 
cases  will  show,  that  it  is  not  essentially  an  obligation  of  guar- 
anty of,  or,  in  other  words,  not  essentially  collateral  to,  that  of 
the  third  party.  Understanding  by 'a  collateral  obligation,  one 
which  is  made  for  the  purpose  of  securing  the  performance 
of  another,  and  which  exists  only  so  long  as  that  other  exists, 
it  may  fairly  be  said  that  collateral  promises  are  just  what  the 
statute  intends  shall  be  proved  by  writing.  The  question  of 
phraseology  is,  however,  of  little  consequence,  except  so  far  as 
it  may  be  necessary  to  justify  the  occasional  ose  of  that  term 
hereafter. 

§  19s.  In  the  first  place,  the  two  obligations  must  concur  or 
run  together.  Take  the  cases  of  special  promises  to  answer 
for  the  payment  of  preexisting  debts  of  third  persons.  Here 
the  statute  does  not  apply  if  the  liability  of  the  original  debtor 
is  extinguished  by  the  making  and  acceptance  of  the  special 
promise.  It  has  been  argued  that,  as  to  such  preexisting  lia- 
bilities, the  language  of  the  statute  did  not  necessarily  require 
that  they  should  continue  to  exist  concurrently  with  the  defend- 
ant's promise,  but  that  if  one  undertakes  "  to  satisfy  the  debt 
of  a  person  already  indebted,  in  consideration  of  his  instanta- 
neous release,  there  seems  to  be  no  good  reason  for  saying  that 
this  is  not  a  promise  to  answer  for  the  debt  of  another  within 
the  reason  and  contemplation  of  the  act  of  Parliament."  *  On 
the  other  hand,  it  may  be  said  that  if  such  had  been  the  inten- 
tion of  Parliament,  the  more  apt  language  would  have  been 
that  no  action  should  be  brought  to  charge  a  person  upon  any 
special  promise  to  pay  another's  debt,  or  to  answer  for  his  de- 

1  Boberti  on  Fnods,  pp.  8«,  820. 
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fault  or  miscarriage,  and  that  by  the  exclusive  use  of  the 
latter  expression,  which,  as  applied  to  executory  liabilities  of 
another,  undoubtedly  means  a  collateral  or  contingent  eugage- 
ment  merely,  it  wbb  intended  to  put  all  special  fl-omises  upon 
that  same  footing.  And  such  would  appear  to  have  been  the 
general  policy  of  the  statute;  for  the  danger  of  perjur^was 
in  the  temptation  to  try  to  hold  a  third  party,  where  tfae  claim 
against  him  who  had  been  originally  liable  had  proved  worth- 
less. But,  however  all  this  may  be,  it  is  now  clearly  settled 
by  authority  in  both  countries,  that  if,  by  the  arrangement  be- 
tween the  parties,  the  original  debtor  is  discharged,  the  defend- 
ant's promise  is  good  without  writing ;  it  clearly  raises,  in  such 
case,  an  original  and  absolute,  and  not  a  collateral  and  contin- 
gent, liability.'  Upon  this  principle,  it  has  been  held  in  Eng- 
land that  an  agreement  to  convert  a  separate  into  a  joint  debt 
is  not  within  the  statute  ;  the  effect  being  to  create  a  new  debt, 
in  consideration  of  the  former  being  extinguished.'     And  so  a 

I  Goodmao  d.  Cbaae,  1  Bun.  &  Adol.  !97  ;  Bird  v.  Gammon,  3  Btng.  N.  C 
888;  Bateher  v.  Stenart,  11  Meet.  &  Weli.  SST;  Gull  n.  Undu^,  4  Weli^ 
HarL  &  Got.  45;  Stone  v.  Sjrmmes,  18  Pick.  (Mass.)  167;  Curtis  n.  Brown, 
S  Cub.  (Mus.)  463,  per  Shaw,  C.  J. ;  Andenon  v.  Davia,  S  Venn.  R.  136 ; 
Watsoa  V.  HandaU,  SO  Wend.  (N.  Y.)  201 ;  AlUboose  v.  Ramsay,  6  Whart 
(Pa.)  331  ;  Draughan  t>.  Bunting,  9  Ired.  (N.  C.)  10;  Click  t>.  McAfee,  7  Port. 
(Ala.)  6! ;  Armstrong  v.  FIotk,  3  T.  B.  Mon.  (Kj.)  43 ;  Wood  d.  Coreoran,  1 
Allen,  (MaK.)  40G ;  Mead  v.  Kejes,  4  E.  D.  Smith,  (N.  Y.)  910  ;  Andre  v.  Bod- 
msn,  18  Maryland  R.  S41;  Eddy  o.  Roberta,  17  lUintnB  R.  dOS;  Gleaion  v. 
Bi^ga,  28  Verm.  R.  136;  Watson  n.  Jacobs,  29  Term.  R.  169;  Qaintard  v. 
D'Wolf,  34  Barb.  (N.  Y.)  97.  So  if  the  estate  be  discharged,  tbe  ezecutor'B 
prtmise  to  pay  the  debt  is  Innding  withont  writing.  Hairinglon  v.  Rich,  6  Teim. 
R.  666  ;  BoUnson  n.  I^ine,  14  Sm.  &  Mar^.  (Hiss.)  161 ;  Mosely  o.  Taylor, 
4  Sana,  (Ky.)  943.  If  tbe  discbarge  be  by  protracted  forbearance  in  pursn- 
ance  of  a  genenl  agreement  to  forbear  for  an  indefinite  time,  quote  if  statute 
applies.  Templetons  v.  Bascom,  33  Term.  R.  132.  In  Skelton  v.  Brewster,  8 
Johns.  (S.  Y.)  876,  and  Cooper  v.  Chtunbera,  4  Der.  (N.  C)  361,  the  debtor 
was  ^schtTged,  but  tbe  coart  took  another  and  a  less  satisfactory  groand  for 
tbMT  decision.  In  Tompkins  e.  Smith,  3  Stew.  &  Port.  M,  the  coart  "  incline 
to  think  there  is  no  difference  between  a  promise  on  coasideration  of  giving  day 
to  the  original  debtor,  and  bis  dieebarge,  they  both  relate  to  his  indebted- 

■  Bx  parte  Lane,  1  DeGex,  800. 
17 
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promise  to  pay  the  debt  of  another,  id  consideratioa  that  the 
plaintiff,  who  has  taken  him  on  a  ca.  sa.,  will  discharge  hina  out 
of  custody,  is  original  and  not  within  the  statute ;  such  dis- 
charge worki%  an  exbnguishment  of  the  debt,'  Of  course 
it  must  be  a  question  to  be  determined  upoo  all  the  circum- 
stances of  each  case,  whether  the  original  debtor  has  been  in 
fact  discharged.' 

§  19^-  It  must  be  observed  here,  that  though  there  is  do 
doubt  that,  when  the  original  debtor  has  been  discharged,  the 
defendant's  promise  is  good  without  writing,  it  is  necessary  to 
be  careful  in  applying  the  converse  of  the  rule,'  namely,  that 
in  order  that  the  defendant's  promise  should  be  good  without 
writing,  the  original  debtor  shoold  be  discharged.  This  is 
undoubtedly  true  in  cases  of  mere  guaranty,  wher«  the  relation 
of  the  defendant  to  the  pluntiff  is  principally  and  essentially 
that  of  surety  for  the  debt  owing  to  him,  and  nothing  else. 
But  there  are  many  cases  in  which  the  plaintiff  may  not  have 
discharged  his  original  debtor,  and  may  still  have  a  double 
remedy,  and  yet  the  promise  of  the  defendant  be  good  without 
writing ;  its  object  and  character  being  other  than  that  of  guar- 
anteeing the  debt,  though  the  discharge  of  the  debt  may  be  in- 
cidental to  the  performance  of  that  promise.  These  cases  form 
a  most  important  topic  in  the  present  chapter,  and  are  hereafter 
separately  discussed.' 


1  Lane  v.  Bni^art,  1  Adol.  &  Ell.  (N.  S.)  93S,  997  ;  Goodnutn  p.  Chwe,  1 
Bftm.  &  Aid  297 ;  Cooper  v.  Chambrea,  4  Der.  (N.  C.)  !Sl. 

*  The  entry  of  mch  diBch&rge  oa  the  books  ot  the  plaintiff,  uid  hii  debitiDg 
tbe  oew  protnbor  with  the  amount,  will  be  efficient  Corbett  «.  Cochrane,  S 
Hill,  {S.  C.)  il.  Bat  ao  agreement  to  Bnbmit  a  demand  to  arbitration  is  not 
tuch  an  extingaidiment  of  it  that  a  gaaraotj  made  in  consideration  of  mch  so 
agreement  sfaall  be  taken  oat  of  the  statute.    Harrinpton  d.  Itich.S  Term.  R.  666. 

3  See  port,  S  aOT,  tt  «?.  Mr.  Chitty,  after  referring  to  some  of  theae  c«M^ 
remarks  that  they  would  probably  be  held  otherwise  now,  becaate  the  original 
debtors  therein  were  not  discharged  ;  but  doubtlesa  he  had  not  bad  occaaon  to 
pve  them  very  close  attention.  The  distinction  is  recognized  in  1  Sannd.  211  b, 
(note  to  Forth  v.  Stanton.)  "  The  qneition  whether  each  particnlar  case  comes 
within  this  claase  of  the  statute  or  not,  depends  on  the  fact  of  the  origuMLpaHy 
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§  195.  That  the  two  Habilities  must  concur,  when  the  prom- 
ise  of  the  defendant  is  to  answer  for  the  third  person 'a  discharge 
of  his  liability  contemporaneously  incurred,  (or  for  what  may 
be  technically  called  his  default  or  miscarriage,)  is  even  more 
clearly  true  than  in  the  case  of  a  guaranty  of  an  old  debt' 
If,  for  instance,  goods  are  sold  upon  the  sole  credit  and  re- 
sponsibility of  the  defendant,  though  delivered  to  a  third  per- 
son, there  is  no  liability  to  which  that  of  the  defendant  can  be 
collateral,  and  conseqaently  it  does  not  require  a  memorandum 
in  writing.  In  such  case,  the  common  action  of  indebiiatus  a«- 
tttmptit  is  t^  proper  remedy  against  him,  and  a  special  count 
upon  the  promise  is  not  necessary,  as  it  would  be  if  his  under- 
taking were  collateral.  On  the  same  principle,  it  has  been 
very  lately  held,  in  the  Common  Pleas,  that  when  one  advances 
mouey  at  the  re^juest  of  another  (and  on  his  promise  to  repay 
it)  to  pay  the  debt  of  a  third  party,  as  the  payment  creates  no 
debt  against  such  third  party,  not  being  made  at  all  upon  his 
credit,  the  liability  of  the  party  on  whose  requeat  and  promise 
it  was  made  is  original  and  not  collateral,  and  not  within  the 
Statute  of  Fraada.' 

§  196.  It  was  held  recently,  in  the  Supreme  Court  of  Ver- 
mont, that  where  the  original  debtor's  liability  is  contingent, 
and,  the  contingency  occurring,  he  is  discharged,  the  defend- 
ant's guaranty  made  before  it  occurred  was  discharged  with  it 
"  The  accessory  obligation  must  necessarily  fall  with  the  prin- 
cipal obligation."*    And,  conversely,  if  the  obligation,  either  00 


rmointtiy  Itoife,  cou/>W  inl&  the  ahssnce  of  any  liability  on  the  part  0/ the  defend- 
anl  or  kit  properly,  except  tvch  at  arixifrom  hi*  exprei*  promite." 

1  Roberta  on  Fnuds,  p.  316 ;  Tileston  r.  Nettlelon,  6  Pick.  (Man.)  509 ;  Dojie 
D.  Whita,  26  MaiDe,  (13  Sbep.)  341 ;  ArbucUe  v.  Hftwkeg,  20  Verm.  R.  SS8  ; 
Antooio  V.  Cliwe}', 8  Rich.  (S.  C.)  201 ;  Brown  ■>.  Curtiis,  2  Comst.  (N.  Y.)  229 ; 
Booker  «.  Tally,  3  Humph.  (T«nn.)  SOS;  Rhodes  v.  Luedi,  3  Stew.  &  Port 
(Ab.)  SIS. 

s  Pearce  v.  BlagrsTs,  3  Com.  Law  R.  3S8 ;  Prop's  ot  Upper  Locks  v.  Abbott, 
14  N.  H.  157. 

3  Smith  n.  Hjde,  19  Verm.  R.  U. 
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the  part  of  the  third  party  or  od  the  part  of  the  defendant,  is 
simply  contingent  at  the  time  of  the  contract,  the  happening  of 
the  contingency  in  the  interim  can  have  no  effect  to  draw  the 
case  within  the  operation  of  the  statute.^  The'case  of  Buckmyr 
f .  Damall  is  strongly  illustrative  of  this  point.  There  the  de- 
fendant, in  consideration  that  the  pldntiff  at  his  request  would 
hire  a  horse  to  one  English  to  ride  to  another  town,  promised 
that  English  should  return  him  again.  At  the  first  hearing 
of  the  case,  a  m^ority  of  the  judges  thought  the  defendant's 
promise  was  not  within  die  statute,  hecause  English  was  not 
liable  upon  any  contract;  but  that,  if  any  action  o^ld  be  main- 
tuned  against  him,  it  must  be  for  a  mhsequent  wrong  in  de- 
tuning the  horse  or  actually  converting  it  to  his  own  use. 
The  last  day  of  die  term,  the  Chief  Justice  delivered  the 
opinion  of  the  court.  He  sud  the  ob)ection  had  been  made 
by  some  of  the  judges  that  if  English  did  not  deliver  the 
horse,  he  was  not  chargeable  in  an  action  on  die  promise, 
but  in  trover  or  detinue,  which  are  founded  upon  the  tort, 
and  for  matter  subsequent  to  the  agreement.  But  it  was 
held  by  all  that,  as  English  might  be  charged  in  the  bailment 
in  detinue  on  the  original  delivery,  and  detinue  was  the  ade- 
quate remedy,  the  promise  of  the  defendant  was  collateral  and 
within  the  reason  and  the  very  words  of  the  statute.*  This 
case  has  been  already  referred  to,  as  showing  that  the  defend- 
ant's assumpsit  may  be  collateral  to  a  third  person's  liability 
in  tort,  but  it  determines  also  by  implication,  that  that  liabiUty 
must  begin  to  run  with  the  defendant's  assumpsit ;  for  it  was 


1  HarriDgton  v.  Rich,  S  Venn.  R.  666 ;  Elder  v.  Wufi«ld,  7  Hair.  &  J.  (Md.) 
391,  per  fiuchaasii,  C.  J.,  aaie,  %  164. 

■  Buckmyr  (or  Birkmire,  or  BouTqnemire)  v.  Dunall,  1  Salk.  37 ;  6  Mod. 
MS;  8  Ld.  Bsymond,  1080.  Lord  Hardwicke,  in  TomlintOD  v.  GUI,  Ambler, 
S80,  commenting  on  this  case,  remaiki  that  the  diitinction  taken  in  it  "  is  a 
TBTf  slight  and  cobweb  distinction."  It  is  not  easy  to  see,  howerer,  how  it 
related  to  the  case  before  him.  I  do  not  understand  bis  Lordship  to  condemn 
the  doctrine  in  regard  to  the  aecesnty  of  the  liability  of  the  third  party  existing 
at  the  time  of  the  defendant's  promise. 


.dbyCoOgIc 


CH.   X.]  GUARANTIES.  197 

• 

only  upon  the  groUnd  that  detinue  would  lie,  the  root  of  which 
action  was  the  original  delivery,  rfusing  at  the  instant  a  contract 
for  the  redelivery,  that  the  judges  found  themselves  euabled 
to  apply  the  statute. 

§  197'  As  to  the  liability  of  the  person  for  whose  benefit 
the  promise  is  made,  it  was  laid  down  by  Mr.  Justice  Buller, 
in  the  case  of  Matson  v.  Wharam,  that  if  he  be  himself  liable 
at  aU  the  promise  of  the  defendant  roust  be  in  wridng.'  If 
Hm  rule  be  noderstood  as  couBned  to  cases  where  the  third 
party  and  the  defendant  are  liable  in  the  same  way,  and  to  do 
the  same  thing,  the  one  as  principal  and  the  other  as  surety, 
it  may  be  accepted  as  the  uniform  doctrine  of  all  the  cases 
both  in  England  and  in  our  own  country.^  The  defendant  is 
said  to  come  in  aid  to  procure  the  credit  to  be  given  to  the 
principal  debtor.'  The  question  therefore  ultimately  is,  upon 
whose  credit  the  goods  were  sold  or  the-  money  advanced,  or 
whatever  other  thing  done  which  the  defendant  by  his  promise 
procured  to  be  done.  If  any  credit  at  all  l>e  given  to  the  third 
party,  the  defendant's  promise  is  required  to  be  in  writing  as 
collateral.*  And  the  rule  applies  equally,  where  there  is  al- 
ready an  existing  liability  of  the  principal,  and  the  evidence 

I  HatMD  ti.  Wbaram,  2  Teim  R.  80. 

S  Barber  v.  Foz,  1  Stai^  £.  270;  Bnckmjr  o.  Dornall,  iupra;  Tileston  v. 
Nedleton,  8  Kck.  (Mass.)  SOB;  Peabody  w.  Harvey,  *  Conn.  R.  119;  Hunting- 
don r.  Harrey,  lb.  124;  Newell  ir.  iDgraham,  19  Verm.  R.  422;  Culler  v.  HJn- 
tOD,  6  Rand.  (Va.)  S0&;  Ware  ■>.  Stepheiuon,  10  Leigh.  (Va.)  IfiS;  Noyes  ■;. 
Humphreys,  11  Gral.  (Vs.)  636  ;  Leland  e;.  Creyon,  1  McCord,  (S.  C.)  100; 
Taylor  D.  Drake,  4  Scrobb.  (S. C.)  4S1 ;  Pockett  n.  Bates,4  Ala.  R390;  Capei^ 
ton  t>.  Gray,  4  Yerg.  (Tann.)  663 ;  Hall  t>.  Wood,  8  Chand.  (Wis.)  88. 

3  Aldrich  r.  Jewell,  12  Verm.  R  I2S. 

4  AndenoQ  r.  Uayman,  1  H.  Bla(;k.  120  ;  CahUI  n.  Bigelow,  IS  Hck.  (Uaaa.) 
369;  Cha»ep.Day,17joliD».(N.Y.)114;  Brady ». Sackridet,  1  SaQdf(N.Y.) 
S14  i  Ekiar  p.  Warfield,  7  Hair.  &  J.  (Md)  391 ;  ConoUy  v.  Eettlewell,  1  Gill, 
(Md.)  2«0;  LanoD  v.  Wyman,  14  Wend.  (N.  Y.)  246 ;  Darlington  v.  McCunn, 
S  £.  D.  Smitb,  (N.  Y.)411;  Hanford  k.  HIggins,  1  Boaw.  (N.  Y.)  441 ;  Allen 
V.  Scaif,  1  HIlloD,  (N.  Y.)  20S  ;  Buthee  t>.  Allen,  31  Venn.  R.  031 ;  Walkqr  n. 
EUcbards,  39  N.  H.  269  ;  Dixon  v.  Frazer,  1  E.  D.  Smith,  (N.  Y.)  32;  Steele 
V.  Tovne,  28  Venn.  K.  771 ;  Hill  e.  Raymond,  8  Allen,  (Mua.)  MO. 
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• 

shows  that  the  plaiotiff,  by  accepting  the  defendant  as  surety, 
does  not  release  his  claim  upon  the  principal^  All  the  cases 
show  that  it  does  not  matter  upon  whidi  of  the  two  parties  the 
plaintiff  principally  depends  for  payment,  so  long  as  the  third 
party  is  at  all  liable  to  him  to  do  the  same  thing  which  the  de- 
fendant has  engaged  to  do.  If,  howeyer,  the  credit  is  given  to 
both  jointly,  aa  neither  can  be  said  to  be  surety  for  the  other  to 
the  creditor,  their  engagement  need  not  be  in  writing.' 

§  1Q8.  It  is  somebmes  a  matter  of  difficulty  to  determine 
to  whom  the  credit  has  been  actually  given,  whether  to  the 
defendant  alone,  in  which  c^  the  debt  is  his  own,  and  his 
promise  ia  good  without  writing,  or  to  the  third  party  to  any 
extent,  in  which  case  the  defendant's  promise,  being  only  col- 
lateral to  or  in  aid  of  the  ^rd  party^s  liability,  requires  a 
writing  to  support  it.  In  the  absence  of  any.  other  circum- 
stance to  show  the  nuderstanding  of  the  parties,  the  expres- 
sions used  by  the  party  promising  are  doubtless  to  be  resorted 
to.  It  has  been  held  by  Holt,  C.  J.,  that  a  promise  "  to  be 
the  paymaster  "  of  such  an  one  as  shall  render  services  to  a 
third  party,  ia  to  be  taken  as  an  absolute  engagement  showing 
the  promisor  alone  to  be  liable ;  but  that  if  the  words  are  "  to 
see  him  paid,"  this  is  only  a  promise  to  pay  if  the  third  party 
does  not,  and  is  collateral  and  within  the  statute.'  On  the  other 
hand,  it  seems  to  have  been  considered  in  subsequent  English 
cases  that  the  latter  expression,  uncontrolled  by  circumstances, 
would  not  necessarily  import  a  collateral  engagement*  But* 
even  a  promise  in  terms  "  to  pay  "  does  not  make  the  promisor 
absolutely  liable,  so  as  to  dispense  with  a  writing,  if  it  appear 

1  Fiah  V.  HatchinsDn,  2  Wilg.  94  ;  Curtia  v.  Brown,  0  Ciuh.  (Hsu.)  491. 

»  Wainwriglit  v.  Straw,  15  Venn.  R.  !16 ;  WiUituu,  ExparU,  i  Terg.  (Tenn.) 
679  ;  Hetfield  r.  Dow,  S  Dutch.  (N.  J.)  440. 

3  WalkiDB  V.  Perkine,  1  Ld.  Rajrin.  224.  And  see  Skinner  t>.  Conant,  2  Venn. 
R.  4fi3 ;  and  Bates  v.  Btarr,  S  Ala.  R.  697 ;  Briggs  v.  Evans,  ]  £.  D.  Smith, 
(NTT.)  192. 

•  Jonea  c.  Cooper,  1  Cowp,  !27 ;  MatMQ  v.  Whanm,  3  Term  B.  80.  See,  also, 
ThwaiteB,».  Curl,  6  B.  Mon.  (Ky.)  472. 
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in  point  of  fact  that  the  third  party  who  received  the  benefit  of 
the  promise  was  liable  with  him.^  It  is  material  to  know  to 
whom  the  charge  ia  made  on  the  plaintiff's  bboks.  Id  Matson 
r.  Wharam,  and  Anderson  v.  Hayman,  before  cited,  the  charge 
was  made  to  the  third  party,  and  this  circumstance  controlled 
the  absolute  expressions  used  by  the  defendants,  and  their  en- 
gagements were  held  collateral.'  And  in  like  manner  the  fact 
of  the  bill  being  presented  to  the  original  debtor  in  the  first  in- 
stance, if  unqualified  by  other  circumstances,  proves  the  credit 
given  to  him,  and  that  the  defendant's  promise  is  collateral 
«i1y.'  But  it  is  material  to  remark  that,  though  the  debiting 
of  the  third  party  on  the  plaintiff's  books  or  the  presentation 
of  the  account  to  him  is  evidence  against  the  plaintiff  to  show 
that  he  gave  credit  to  the  third  party,  bo  as  to  render  a  writing 
necessary  to  hold  the  defendant,  his  debiting  of,  or  presenting 
die  acconnt  to,  the  defendant  is  not  evidence  for  him  to  show 
that  he  trusted  the  defendant  only,  while  in  fact  the  goods  were 
delivered  or  the  services  rendered  to  the  third  party.^  The 
delivery  to  the  third  party  is  not  conclusive  against  the  plaintiff, 
but  evidence  will  be  admitted  to  show  that  it  was  done  by 
mistake.* 

§  199.  But  after  all,  it  is  impossible  to  specify  any  one  fact 
or  set  of  facts,  on  which  the  question  to  whom  the  plaintiff  gave 
credit  is  to  be  determined.    In  the  langu^eofC.  J.  Buchanan, 


1  Blake  r.  pMiIin,  3!  Maine  R.  S95 ;  Mosm  o.  Norton,  86  Maine  R.  (1  Heatli,) 
119,and  the  casei  hereinafter  cited  on  tluBsnbject.  But  see  Rnaeell  n.  Babcock, 
!  Shep.  (14  Maine,)  138. 

3  See,  abo,  Leiand  0.  CreTon,  1  McCord,  (S.  C)  100 ;  C0D0II7  v.  Eetdewell, 
1  Gin,  (Md.)  280;  Dixon  o.  Frazer,  1  E.  D.  Smith,  (N.  Y.)  84. 

3  Lanon  ■>.  WTman,  14  Wend.  (N.  Y.)  246;  Fenne)!  v.  Peotz,  4  E.  D. 
Smith,  (N.  Y.)  6S9. 

*  Cntler  v.  Hinton,  fl  Rand.  (Va.)  608 ;  Kinloch  v.  Brown,  1  Etich.  (S.  C.) 
22S ;  Nojea  r.  Humphrej'H,  11  Urat.  (Va.)  686 ;  Walker  0.  Richards,  41  N.  U. 
386.  In  ScDdder  v.  Wade,  1  South.  (N.  J.)  349,  the  jary  found  Cliat  in  Gtct 
tbe  whole  credit  was  given  to  the  defendimt. 

>  Loomis  V.  Smith,  17  Conn.  B.  116. 
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in  BIder  v.  Warfield,^  "  the  extent  of  the  undertakiag,  the  ex- 
pressions used,  the  situation  of  the  parties,  and  all  the  circum- 
stances of  the  case,  should  be  taken  into  consideration."  In 
Keate  v.  Temple,  in  the  Common  Pleas,  an  instructive  case  on 
this  subject,  the  defendant  was  a  lieutenant  in  the  navy,  and 
sud  to  a  stop-seller,  who  was  to  supply  the  crew  with  clothes, 
that  he  would  "  see  him  paid  at  the  pay-table,"  and  afterwards, 
that  he  would  "  see  him  paid."  Among  other  circumstances 
to  show  that  the  slop-seller  actually  relied  upon  the  power  of 
the  defendant  to  stop  the  money  out  of  the  men's  pay,  and  not 
upon  his  personal  liability,  the  court  laid  great  stress  upon  the 
fact  that  the  sum  claimed  was  very  large,  so  much  so  that  it 
seemed  it  never  could  have  been  contemplated  to  rely  entirely 
for  it  upon  the  persond  credit  of  a  lieutenant  in  the  navy,  who 
could  not  be  expected  to  be  responsible  for  so  large  an  amount' 
Of  course  the  question  to  whom  the  credit  was  originally 
given,  to  be  determined  upon  all  the  circumatances  of  the  case, 
is  one  for  the  jury  as  matter  of  fact. 

§  ^00.  Having  now  seen  what  kinds  of  obligations  on  the 
part  of  the  original  debtor  and  of  the  guarantor,  respectively, 
the  statute  is  intended  to  affect,  and  also  that  these  two  obli- 
gatioDS  are  to  concur,  in  order  to  bring  a  case  within  it,  it 
remains  to  be  considered  in  the  last  place,  in  what  cases  the 
obligation  of  the  guarimtor  is  not  within  the  statute,  though  it 
concur  or  coexist  with  that  of  the  original  debtor.  Upon  this 
by  far  the  most  intricate  division  of  this  title,  it  is  found  to  be  . 
impossible  to  lay  down  any  one  general  rule  which  shall  com- 
prehend and  reconcile  all  the  decisions  in  our  own  courts  and 

1  7Harr.  &J.  891. 

'  Eekte  v.  Temple,  I  Bctt.  &  Full.  158.  See,  farther,  on  this  lubiect,  Kmpsou 
o.  Feuton,  2  Cro.  &  Meea.  480;  Payne  v.  Baldvin,  H  Barb.  (S.  Y.)  670; 
Cbasen.  Day,  IT  Johns.  (N.T.)  114;  Smith  t.  Hyde,  18  Verm.  B.  £4;  Sinclair 
V.  Richardson,  12  Verm.  R.  SS ;  Hatfield  c.  Dow,  3  Dutch,  (N.  J.)  14D ;  Huen 
V.  Beardeu,  4  Sneed.  4B ;  Turton  v.  Barke,  4  WiBcooris  B.  18S ;  FnMser  v. 
Allen,  Uow,  117;  Billingslej  v.  Dempenwolf,  II  lad.  R.  414 ;  Blodgett  o.  Lowell, 
aa  Verm.  R.  1Z4. 
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those  of  Eagland,  consistently  with  what  is  believed  to  be  the 
intent  and  policy  of  the  statute  itself.  The  safest  course  to  be 
parsued,  and  that  which  will  probably  lead  in  the  end  to  the 
soundest  conclusions  upon  the  subject,  will  be  to  examine  some 
of  the  leading  English  cases,  ascertain  upon  what  principles 
they  were  decided,  and,  if  we  may,  how  far  the  existing  body 
of  decisions  are  reconcilable  therewith. 

§  aOi .  First,  there  is  a  large  class  of  cases  which  hold  that 
if  the  defendant,  (meaning- the  party  who  noakes  the  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,)  for 
his  own  tise  and  advantage,  procures  from  the  creditor  the  sur- 
render, release,  or  waiver  of  a  lien  or  security  which  the  latter 
holds  for-  the  debt  owing  him,  the  defendant's  promise,  made 
in  consideration  of  such  surrender,  release,  or  waiver,  to  be 
answerable  for  the  debt,  is  not  embraced  by  the  provisions  of 
the  Statute  of  Frauds.  It  is  simply  a  purchase  from  the 
creditor  of  such  lien  or  security,  upon  a  fair  consideration, 
namely,  the  substitution  of  the  security  of  his  own  personal 
engagement.  The  leading  case  to  this  effect  is  Castling  v. 
Aubert,  decided  by  the  Court  of  Queen's  Bench  in  180S. 

§  S02.  The  plaintiff  as  insurance  broker  had  effected  various 
policies  of  insurance  for  one  Grayson,  and  was  under  accom- 
modation acceptances  for  him,  and  had  a  lien  on  the  policies 
to  indemnify  himself  against  the  acceptances.  A  loss  hap- 
pened, and  Grayson  needing  the  policies  to  present  in  order  to 
(get  the  money,  the  plaintiff  was'  applied  to,  to  give  them  up  for 
that  purpose  to  the  •  defendant,  who  was  Grayson's  agent  at 
that  time  for  the  management  of  his  insurance  affairs.  Some 
of  the  acceptances  were  outstanding,  particularly  one  for 
^181  Is.,  on  which  Grayson  as  drawer  and  the  plaintiff  as 
acceptor  had  been  sued ;  and  the  defendant  undertook  verbally, 
in  consideration  of  the  policies  being  made  over  to  htm,  to  pay 
that  particular  acceptance  and  the  costs,  and  to  deposit  money 
with  a  banker  for  the  satisfaction  of  tlie  others  as  they  became 
due.     The  plaintiff  delivered  up  the  policies,  but  the  defendant 
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did  not  pay  the  acceptance  or  costs.  Beside  the  special  count 
upon  the  agreement,  the  declaration  contained  a  count  fur  money 
had  and  received,  upon  which,  as  Lord  Ellenborougb  observedi 
the  plaintiff  was  entitled  to  recover,  as  the  defendant  had  re> 
ceived  a  much  larger  amount  from  the  underwriters.  But  af^er 
recapitulating  the  facts,  and  without  reference  to  the  common 
count,  his  Lordship  remarked  that  in  entering  into  the  agre&- 
mant  the  defendant  "  had  in  contemplation  not  principally  the 
discharge  of  Grayson  but  the  discharge  of  himself.  That  was 
his  moving  consideration,  though  the  discharge  of  Grayson 
would  eventually  follow.  It  is  rather,  therefore,  a  purchase  of 
the  aecuriiies  which  the  plaintiff  held  in  his  hands.  This  is 
quite  beside  the  mischief  provided  ag^nst  by  the  statute, 
which  was  that  persons  should  not,  by  their  own  unvouched 
undertaking;  without  writing,  charge  themselves  for  the  debt, 
default,  or  miscarriage  of  another."  And  the  plaintiff'  had 
judgment.' 

§  SOS.  It  is  to  be  carefully  noted  that  in  this  case  the 
very  lien  or  security  which  the  creditor  held  was  procured  fay 

1  Cutling  B.  Anbart,  2  But,  SSS.  The  owe  of  Walker  t>.  Taylor,  decided  by 
Chief  Jnslice  Undal  at  nin  priui  in  1834,  preaeats  a  state  of  facts  precively 
anHlogous  to  those  in  the  principal  case,  and  upon  that  ground  was  rightly 
decided.  6  Car.  &  Pa.  152.  And  see  Filtgerald  v.  Dressier,  6  C.  B.  892.  'Xbe 
following  are  some  of  the  Americao  cases  which  seem  to  be  in  accordance  with 
the  principle  of  Castling  n.  Aubert.  Allen  v.  Thompson,  10  N.  H.  32.  Hero 
the  plaintiff  had  obtained  the  account  book  of  hia  debtor  as  a  pledge  to  secnre 
tbe  debt,  and  the  defendant,  in  consideration  that  the  plaintiff  would  deliter  ap 
the  book  to  one  B.  to  collect  tbe  deniaods,  verbally  promised  the  plainltff  to  pay 
bim  tbe  amount  due  from  tbe  debtor  if  B.  should  not  collect  enough  for  that 
purpose ;  the  coart  holding  that  the  delivery  of  the  book  to  B.,  on  the  defend- 
ant's request,  was  in  effect  the  same  as  «  delivery  to  tbe  defendant  himself. 
Also  Gardiner  v.  Hopkins,  &  Wend.  (N.  Y.)  23 ;  French  v.  Thompson,  S  Verm. 
£.  U ;  Olmstead  n.  Greenly,  18  Johns.  (N.  Y.)  12,  13 ;  Hindman  v.  Langford, 
3  Strobh.  (S.  C.)  207 ;  and  Wolff  c.  Eoppel,  6  Hill,  (N.  Y.)  4aB,  where  the  rule 
was  applied  (perhaps  unnecessarily)  to  the  case  of  a  factor  guaranteeing  his  sales 
under  a  del  credere  coaimisaion.  A  promise  by  the  purchaser  of  personal  prop- 
erty subject  to  mortgage,  to  pay  the  mortgage  note,  the  mortgagor  continuing 
liable  notwithstanding  the  promise,  is  within  the  statute  and  must  be  iu  writing. 
Doolittle  V.  Naylor,  S  Bosw.  (N.  Y.)  206. 


.dbyCoOglc 


CH.    X.]  GUARANTIES.  203 

Ae  defendant  for  his  own  use,  and  it  is  thus  that  the  transactioii 
acquires  the  character  attribnted  to  it  by  the  court  of  a  sale  by 
one  party  and  a  purchase  by  the  other.  The  circumstance  that 
tbe  payment  of  the  price  by  the  latter  is  to  take  the  form  of 
discharging  the  debt  of  another  person,  is  treated  by  the  court 
as  merely  incidental  and  as  not  depriving  tbe  arrangement  of  its 
other  and  primary  and  essential  character.  The  true  meaning 
of  this  decision  is  well  illustrated  by  reference  to  a  late  case  in 
tbe  Court  of  Elxcbequer,  where  it  was  attempted  to  be  applied. 
The  facts  substantially  were  that  the  pluntiff  had  been  em- 
ployed, by  a  then  part-owner  of  the  ship  "  Mathesis,"  to  pro- 
cure a  charter  for  the  vessel  under  an  agreement  that,  in  con- 
sideration of  his  paying  a  certain  sum  due  from  the  ship  for 
repairs,  he  should  have  a  lien  upon  her  certificate  of  register, 
and  should  collect  and  receive  the  freight.  The  **  Mathesis  " 
made*  her  voyage  and  returned  to  England,  and  it  turning  out 
that  there  was  difficulty  in  effecting  a  settlement  between  various 
parties  having  various  interests  in  or  claims  upon  the  ship,  they 
all,  including  the  pliuntiff,  executed  a  writing  by  which,  among 
o&er  things,  the  defendauta  agreed  to  pay  the  plaintiff*  his  com* 
missions  on  the  charter-party  when  ascertained,  and  all  to- 
gether agreed  that  no  person  signing  the  agreement  should  put 
or  cause  to  be  pat  any  stop  on  the  freight,  and  that  if  such 
stop  was  put  on,  the  defendants  undertook  to  have  the  same 
removed.  This  was  the  writing  produced  in  evidence,  and  in 
regard  to  which  tbe  defendants  contended  that  it  purported  to 
be  an  agreement  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  within  the  Statute  of  Frauds,  and  did  not  dis- 
close upon  the  face  of  it  any  consideration  moving  from  the 
plaintiff,  and  was  therefore  nudum  pactum.  They  contended 
also  that  there  was  a  variance  between  it  and  the  declaration, 
which  set  forth  the  plaintiff's  Hen,  and  that  the  defendants 
were  the  brokers  for  parties  who  during  the  voyage  had  be- 
come owners  of  the  ship,  and  that  it  became  desirable  for  them 
to  obtain  immediate    possession  of  the  ship,  and    they  were 
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therefore  anxious  that  the  plaiDtiff  should  abandon  his  right  of 
receiving  the  freight,  and  that  in  consideradon  of  the  premises, 
and  that  the  plaintiff  would  relinquish  his  right  to  collect  the 
freight,  the  defendants  promised  and  agreed  to  pay  him  his 
commis^on ;  that  the  plaintiff  difl  relinquish  his  right  of  col- 
lecting the  freight,  but  that  the  defendants  would  not  pay  him 
his  commission ;  — all^ations  evidently  framed  to  bring  the  case 
within  the  rule  in  Castling  p.  Aubert.  The  court,  however, 
held  there  was  a  variuice,  and  that  the  contract  proved  was 
within  the  Statute  of  Frauds,  Pollock,  C.  B.,  saybg :  "  It  is 
not  an  agreement  by  the  defendants  to  pay,  in  consideration  of 
the  plaintiff  abandoning  bis  rights,"  bat  that  it  was  "  in  coo- 
sideration  of  his  not  asserting  any  lien  upon  the  freight,  with- 
out  regard  to  the  question  whether  he  was  or  not  entitled  to 
such  tien." '  In  another  case,  not  quite  so  recent,  where  the 
discontinuance  of  a  suit  was  the  consideration  of  the  defend- 
ant's promise,  and  it  was  contended  that  the  statute  did  not 
apply,  because  a  new  consideration  moved  between  the  parties 
to  the  guaranty,  the  Court  of  Queen's  Bench  held  otherwise, 
Patteson,  J.,  remarking  that  the. cases  on  that  point  "had  been 
where  something  had  been  given  np  by  the  plaintiff  and 
acquired  hy  thepari^  making  the  promise;  as  the  security  for 
a  debt."  ^ 

1  Gull  V.  lAait^j,  4  Wek.,  Hnrl.  8c  Gord.  45.  The  ume  court,  a  jeu  kter, 
appl;  Caetling  c.  Anbert  to  the  cue  of  a  verbal  agreement  that  a  jadgmeat 
previoiuly  obtained  against  the  defendant  aa  luretj  on  certain  old  obligationa  of 
a  third  person,  should  stand  as  colUtenl  tecuritj  ibr  certain  new  obligations  of 
that  peraon.  (Macroryo.  Scott,  B  W.,  R  &  G.  907.)  Parke,  B.,  speaks  of  the 
judgment  as  a  fund  which  is  only  to  be  appropriated  in  a  different  way,  and 
considers  that  the  case  falls  within  the  principle  of  the  decision  in  Castling  e. 
Anbert.  It  would  seem,  however,  that  if  the  judgment  was  already  binding  on 
the  defendant  and  the  effect  of  his  promise  was  only  to  appljr  the  araoant  to  a 
different  account  of  the  same  party,  it  is  better  to  let  the  case  stand,  on  the 
ground  that  in  reality  no  new  obligation  is  imposed  upon  the  defendant,  than  to 
atrain  unnecessarily  so  plain  a  decision  as  that  referred  to. 

a  Tomlinson  v,  Gell,  [not  GW,]  6  Adol.&  E!L  664.  See, also, Chaterc. Beck- 
ett, 7  Term  R.  201,  where  the  plMntiffgavo  ap  a  ea.<a.,  but  stiU  the  defendant's 
prtHnise  was  held  bad  by  the  statute. 
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§  SO*.  The  Supreme  Court  of  Massachusetts  have  very 
dearly  aonounced  the  same  doctrine  in  these  cases  where  the 
promise  is  made  in  consideration  of  the  relinquishment  of  a 
lien.  They  say,  "  Where  the  plainti£f  ih  consideration  of  the 
promise  has  relinquished  stftne  lien,  benefit,  or  advantage,  for 
securing  or  recovering  his  debt,  and  where,  by  means  of  such 
relinquishment,  the  same  interest  or  advantage  hai  enured  to 
the  benefit  of  the  defendani,  there  his  promise  is  binding  widi- 
out  writing.  In  such  case,  though  the  result  is  that  the  pay- 
ment of  the  debt  of  the  third  person  is  effected,  it  is  so 
inddentally  and  indirectly,  and  the  substance  of  the  contract  is 
the  purchase  by  the  defendant  from  the  plaintiff  of  the  lien, 
right,  or  benefit  in  question."  "It  is  not  enough  that  the  plain- 
tiff has  relinquished  an  advantage  or  given  up  a  lien  in  con- 
sequence of  the  defendant's  promise,  if  that  advantage  has  not 
also  directly  enured  to  the  benefit  of  the  defendant,  so  as  in 
eflfect  to  make  it  a  purchase  by  the  defendant  from  the  plain- 
tiff."! • 

§  ^5.  The  case  of  Houlditch  v.  Mtlne,  decided  by  Lord 
EldoR  at  niai  priua  prior  to  Castling  v.  Aubert,  seems  to 
stand  by  itself  in  English  law,  so  far  as  it  holds  that  the  mere 
relinquishment  of  a  lien  by  the  creditor,  whether  it  enures 
to  the  defendant  oi*  not,  is  sufficient  to  take  the  prom- 
ise of  the  latter,  made  in  consideration  of  such  relinquish- 
ment, out  of  the  statute.     In  that  case,  certain'  carnages  be- 


1  Per  Shair,  C.  J^  in  Curtia  v.  Broini,  S  Cuh.  491,  492.  And  aee  Nelaon  ■>■ 
Boynton,  3  Met.  (Mms.;)  396 ;  Alger  r.  ScovUle,  I  Grajr,  (Mua.)  998 ;  Smitli 
V.  Sa;ward,  5  Graenl.  (Mb.)  fi04  ;  Boyce  v,  Oweat,  S  MvCord,  (S.  C.)  20B ; 
Scott  V.  Thomas,  1  Scam.  (111.)  08  ;  Stem  v.  Drinker,  2  E.  D.  Smith,  (N.  Y.) 
401 ;  Van  Slyck  v.  Polver,  Hill  4  Denio,  (N.  T.)  47;  Pay  v.  Bell,  lb.  231 ; 
Ma]lot7  p.  Gillett,  23  Barb.  (N.  Y.)  610 ;  Spooner  «.  Drum,  7  lod.  R.  81 ; 
Lanpson  v.  Hobart,  28  Venn,  R.  697 ;  Croaa  v.  Richardaon,  30  Verm.  R.  641 ; 
Elih  V.  Tbomaa,  6  Gray,  (Maw.)  45.  The  case  of  King  v.  Deapard,  5  Wend. 
(N.  Y.)  277,  tfae  facte  of  which  are  very  rimilar  lo  those  in  Curtis  o.  Brown,  u 
perhaps  determinaUe  opoo  the  ground  that  the  clum  agaiiut  the  original  debtor 
W19  actaalty  abandoned. 
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longing  to  one  Copey  had  been  sent  by  the  defendant  to  the 
plaindfis  to  be  repaired,  and  the  defendant  gave  the  orders 
concerning  them.  The  bill  was  made  out  to  Copey  when  the 
repairs  were  finished  ;  but  ^e  order  came  from  the  defendant 
to  pack  them  up  and  send  them  db  board  ship,  and  about  the 
same  time  a  verbal  statement  from  him  that  he  would  pay  for 
them.  Upon  the  receipt  of  that  engagement,  the  carriages 
were  packed  and  shipped  accordingly.  It  was  in  evidence 
also  that  afterwards,  when  the  bill  was  presented  to  the  defend- 
ant, he  said  he  had  the  money  to  pay  it,  though  he  did  not  say 
whether  it  was  his  own  or  Copey's.  Lord  Eldon  said,  if  a 
person  had  obtained  possession  of  goods  on  which  a  landlord 
had  a  right  to  distrain  for  rent,  and  he  promised  to  pay  the 
rent,  though  it  was  clearly  the  debt  of  another,  yet  a  note-  in 
writing  was  not  necessary,  and  that  such  a  case  appeared  to 
apply  precisely  to  the  one  before  him.  The  plaintiffs  had  to 
a  certain  extent  a  lieU'  upon  the  carriages,  which  they  parted 
with  on  ttie  defendant's  promise  to  pay,  and  it  was  held  that 
for  that  reason  the  case  was  out  of  the  statute.*  From  the 
drcumstance  that  the  goods  in  question  passed  into  the  hands 
of  the  defendant,  when  the  lieu  was  relinquished,  it  might  be 
inferred  that  it  enured  to  his  benefit.^  But  in  several  of  the 
American  States,  more  particularly  in  South  Carolina,  it  has 


1  Houlditch  V.  Milne,  3  Eip.  R.  86.  If,  u  is  iatimated  in  die  i«port,  th« 
defendant  in  this  cue  had  money  of  the  principal  debtor  in  bis  h&Dds  to  pay  the 
debt  with,  there  would  be  no  difficult}'  in  the  decision.  It  would  be  a  mere  caae 
of  trast,  and  of  conrae  not  within  the  statute.  See  ante,  and  compare  Williams 
e.  Leper,  cited  in  tie  (bllowing  section.  In  Busbell  ».  Bearan,  1  Blnft-  (N.  C.) 
lOS,  there  is  an  intimation  of  the  conrt  (o  a  umilar  effect  with  Houlditch  tr. 
Hilne,  bnt  it  wasunnecessaryto  the  case,  which  was  in  point  of  ftct  determined 
on  another  groand. 

>  This  was  the  caae  in  TSndat  v.  Toiiohben7,  S  Strobh.  (a  C.)  177.  In 
1  Sannden,  Sll  b,  a  note  to  Forth  c.  Stanton,  it  is  suggested  that  Houldilrfa  n. 
Hijne  maj  be  reconciled  with  the  other  caaea,  because  it  appears  npon  all  the 
circnnwtanee*  <^  the  ease  that  the  sole  credit  waa  giren  to  the  defendant,  and 
Uiat  the  real  owner  of  the  caTriages  waa  not  at  all  liable ;  on  whuh  groand  the 
case  would  cWrly  be  not  within  the  itatnte.' 
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been  broadly  decided  that  the  mere  relinquishment  of  the  lien 
hj  the  plainti&  waa  sufficient  to  take  the  defendant's  promise 
out  of  the  statute.^  In  Tennessee,  the  same  doctrine  has  been 
arged,  but  the  court  declined  to  express  an  opinion,  and  deter- 
mined the  case  upon  another  ground.' 

§  S06.  But  it  is  obvious  that  Houlditch  v.  Milne  was  de- 
cided upon  the  suppftsed  application  of  Williams  v.  Leper,  a 
very  conspicuous  case  upon  this  branch  of  the  subject,  and  one 
which  must  now  be  examined,  both  as  afibrding  a  test  of  the 
correctness  of  the  first-mentioned  decision,  and  as  introducing 
us  to  auother  and  most  comprehensive  class  of  cases.  It  will 
appear  that  the  doctrine  alluded  to  in  the  last  section  finds 
no  support  whatever  in  that  case,  when  closely  examined  and 
rightly  understood,  llie  facts  were  that  one  Taylor,  who  was 
tenant  to  the  plaintiff,  being  three  quarters  of  a  year  (or  forty- 
five  pounds)  in  arrear  for  rent,  and  insolvent,  conveyed  all  his 
effects  for  the  benefit  of  his  creditors.  They  employed  Leper, 
the  defendant,  as  a  broker,  to  sell  the  effects,  and  be  advertised 
a  sale  of  them  accordingly.  On  the  morning  advertised  for 
the  sale,  Williams,  the  landlord,  came  to  distrain  the  goods  in 
the  house.  Leper,  having  notice  of  the  landlord's  intention  to 
distrain  them,  promised  to  pay  the  arrear  of  rent  if  he  would 
desist  from  distraining  ;  and  he  did  thereupon  desist.  All  the 
judges  agreed  that  Leper's  promise  was  not  within  the  Statute 
of  Frauds ;  and  although  there  are  some  differences  in  the 
language  of  their  reported  opinions,  the  ground  of  their  decis- 
ion appears  to  be  sufficiently  clear.  The  Chief  Justice,  Lord 
Mansfield,  said  :  "  The  res  geatce  would  entitle  the.  plaintiff  to 
his  action  agwnst  the  defendant.     The  landlord  had  a  legal 


'  See  Merceln  v.  Andras,  10  Wend.  (N.  T.)  4S1,  irhicli,  however,  waa  actu- 
ally datermmed  upon  a  difTerent  question  unconnected  with  the  Btatote.  Also 
SUogerlaad  ■>.  Moras,  T  Johns.  (N.  Y.)  461.  And  the  following  South  Carolina 
cuea  :  Adkinson  v.  Barfield,  1  McCnrd,  575 ;,  Sian  t>.  Pigott,  1  Nott  &  McC. 
124;  Dunlap  r.  Thome,  1  Rich.  213. 

s  BADdlB  D.  Harris,  6  Yetg.  MS.' 
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pledge.  He  enters  to  distraiti.  He  has  the  pledge  in  his  cus-  * 
tod^.  The  defendant  agrees  that  the  goods  shall  be  sold  and 
the  plaiodff  paid  in  the  first  place.  The  goods  are  the  fund. 
The  question  is  not  between  Taylor  and  the  plaintiff.  The 
plaintiff  had  a  Hen  upon  the  goods.  Leper  was  a  trustee  for 
all  the  creditors,  and  was  obliged  to  pay  the  landlord  who  had 
the  prior  lien.  This  has  nothing  to  do  with  the  Statute  of 
Frauds.  It  is  rather  a  fraud  in  the  defendant  to  detain  the 
£4>5  from  the  plaintiff  who  had  an  original  lien  upon  the 
goods."  Mr.  Justice  Aston  said  he  looked  upon  the  goods 
as  the  debtor,  as  a  fiaid  between  bothy  and  he  thought  that 
Leper  was  not  bound  to  pay  the  landlord  more  than  the  goods 
sold  for,  in  case  they  had  not  sold  for  £4>5.  Mr.  Justice  Wil- 
mot  said  "  Leper  became  the  bailiff  of  the  landlord,  and  when 
he  had  sold  the  goods  the  money  was  the  landlord's  (as  far  as 
£4>5)  in  his  own  bailiff's  hands.  Therefore  an  action  would 
have  Iain  against  Leper  for  money  had  and  received  for  the 
plaintiff's  nse."  And  in  this  yiew  Mr.  Justice  Yates  concur- 
red.^ Now  the  promise  of  Leper  was  in  terms,  it  is  true,  to 
pay  the  debt  in  consideration  of  the  surrender  of  the  landlord's 
lien,  and  it  was  argued  that  he  promised  absolutely  to  pay  it, 
and  not  to  pay  it  out  of  the  goods,  or  with  any  other  restriction. 
But  it  is  clear,  in  the  first  place,  that  it  was  not  simply  because 
the  landlord  surrendered  bis  lien,  (which,  being  a  damage  to 
him,  was  a  special  consideration  moving  _/roni  him  and  support- 
ing the  defendant's  promise,)  that  such  promise  was  held  good; 
and  hence  Houlditch  v.  Milne,  which  depends  upon  this  notion, 
cannot,  to  any  such  extent,  be  sustained.  And  in  the  second 
place,  it  is  clear  that  the  decision  did  not  proceed  upon  the 
mere  ground  that  Leper  had  acquired  the  lien  which  the  land* 
lord  had  lost,  so  as  to  make  faim  personally  a  purchaser  of  that 
lien  for  a  certain  value,  to  wit,  the  amount  of  the  debt  he  un- 


1  Williama  d.  Leper,  Burr.  1886.     See  Clark  t.  Hall,  6  Hftbt.  (N.  J.)  78; 
Alger  s.  Scoville,  1  Gray,  (Maat.)  391. 
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•  dertook  to  pay ;  for  be  was  considered  by  all  the  judges  as  the 
mere  trustee  of  the  creditors  whom  he  represented,  and  not  as 
a  purchaser  of  tSe  lien  for  his  own  benefit ;  and  hence  the  case 
is  to  be  distinguished  from  that  of  Castling  v.  Aubert  which 
was  merely  and  purely  a  sale  of  the  security.'  The  judgea 
really  treat  it,  not  as  a  promise  to  pay  the  debt  in  consideraUon 
of  the  forbearance  to  distrain,  (which  is  the  manner  in  which  it 
is  presented  upon  the  statement  of  facts,)  but  as  a  transaction 
by  which  certain  goods  were  entrusted  out  of  the  landlord's 
constructive  possession  and  put  in  Leper's  hands,  for  the  pur- 
pose of  his  converting  them  into  nioney  wherewith  to  pay, 
among  other  debts,  that  due  to  the  landlord.  It  was  a  mere 
case  of  agency  or  trust.  The  goods  were  the  fund  in  regard 
to  which  it  was  to  be  exercised.  As  Mr.  Justice  Wilmot  said. 
Leper  became  the  bailiff  of  the  landlord ;  and  it  is  most  worthy 
of  notice  that  ^e  court  seem  to  agree  that,  if  the  goods  had 
not  sold  for  more  than  the  landlord's  debt,  Leper  would  not 
have  been  liable  beyond  the  proceeds  of  the  sale.  The  resnlt 
is  that  Leper's  obligation  hardly  arose  out  of  his  special  prom- 
ise at  all.  The  res  gestoB  would  have  entitled  the  landlord  to 
his  action  against  him,  as  Lord  Mansfield  expressly  says. 

S  207.  It  is  deemed  well  worth  while  to  have  analyzed  thfs 
decision,  because  out  of  a  misunderstanding  of  it  has  grown 
a  doctrine,  which  seems  to  make  a  dead  letter  of  the  Statute  of 
Frauds  in  all  cases  of  promises  to  pay  the  preexisting  debt  of 
another,  namely,  that  any  new  consideration,  distinct  from  the 
debt  and  moving  between  the  parties  tS  the  guaranty,  will  take 
it  out  of  the  statute.  However  true  this  may  be,  the  case  of 
Williams  v.  Leper  does  not,  it  is  believed,  give  it  any  sup* 
port 


>  Both  theM  pranto  am  well  iUtatrat«d  in  tb«  limilar  caw  of  Edwards  t>. 
Kelly,  (see  pott,  g  208,)  where  the  argument  was  that,  (u  no  coDuderatioa  moved 
to  the  defendant,  and  at  the  defendant  had  no  peraonal  intet««t  in  the  trans- 
Mtion,  Williams  v.  Leper  did  not  apply;  but,  notwithstanding  those  fncta,  the 
eourt  held  it  did  apply  becaiue  of  another  and  the  true  point  in  that  case. 
18  • 
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§  308.  In  a  modem  case  in  the  Queen's  Bench,  the  facts 
were  almost  identical  with  those  in  Williams  f .  Leper,  and  the 
correct  view  of  that  decision  well  enforced  anfl  illustrated.  A 
third  party  owed  the  plwntiff  for  rent,  and  the  plaintiff  ^s- 
trained  upon  the  premises  cattle,  goods,  and  chattels  of  greater 
amount  than  the  rent  arrear,  and  the  same  were  about  to  be 
sold  to  satisfy  his  claim ;  whereupon  it  was  agreed  between 
him  and  the  defendants  that  he  ^ould  deliver  up  the  distress 
and  permit  the  goods  to  be  sold  by  one  of  them  for  the  tenant, 
upon  their  jointly  undertaking  to  pay  the  plaintiff  the  rent  due. 
That  undertaking  was  held  binding.  Lord  Elleuborougb,  C. 
J.,  said :  "  Perhaps  this  case  might  be  distinguishable  from 
Williams  v.  Leper,  if  the  goods  distrained  bad  not  been  deliv- 
ered up  to  the  defendants.  But  here  was  a  delivery  to  them 
t»  irtfst,  in  effect,  to  ruse  by  sale  of  the  goods  sufficient  to 
satisfy  the  plaintiff's  demand ;  the  goods  were  put  into  their 
possession  subject  to  this  trust."  All  the  judges  concurred 
that  Williams  v.  Leper  was  dedsive  of  the  case.*  Still  more 
recently,  that  dedsion  has  been  recognized  aod  applied  in  the 
Common  Pleas.  The  defendant,  an  auctioneer,  was  em- 
ployed by  third  parties  to  sell  certain  goods  on  the  premises, 
and  the  plaintiff's  agent  ^ptied  to  him  for  rent  due  to  the 
plaintiff,  saying  "  it  was  much  better  so  to  apply  than  to  put 
in  a  distress  and  stop  the  sale,"  when  the  defendant,  after 
inquiring  the  amount,  said,  "  Madam,  you  shall  be  paid ;  my 
clerk  shall  bring  you  the  money."  The  court  were  all  clearly 
of  opinion  that  the  ca^  was  not  distinguishable  from  Wil- 
liams V.  Leper,  and  refused  -  to  set  aside  a  verdict  for  the 
plaintiff."' 

§  SO9.  It  seems  therefore  that  the  English  courts  have 
clearly  apprehended  the  force  of  Williams  v.  Leper  as  embracing 
mere  cases  of  a  trust  assumed  by  the  defendant  in  regard  to 


1  EdwRTds  t>.  EeUj,  6  Uaale  &  S.  304. 
<  Bwnpton  V.  PauliD,  4  Bbg.  86i. 
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property  in  the  hands  or  under  the  control  of  the  plaintiff,  and 
ID  which  the  discharge  of  the  third  person's  debt  was  merely 
incidental  to  the  execution  of  that  trust.  It  does  not  decide, 
any  more  than  Castling  v.  Aubert  decides,  that  the  mere  relin- 
quishing by  the  pliuntiff  of  his  hold  upon  the  property  is,  aa 
being  "a  new  consideration  moving  between  the  immediate 
parties  to  the  goaranty,"  a  circumstance  sufBcient  to  take  the 
promise  of  the  defendant  out  of  the  statute.  In  the  case  of 
Slingerland  v.  Morse,  in  New  York,  the  declaration  stated  that 
the  defendants,  in  consideration  that  the  plaintiff  had  delivered 
to  them  certain  articles,  undertook  and  promised  by  their  agree- 
meot  in  writing  (which,  however,  as  it  did  not  express  any 
consideration,  was  inefficient  as  a  memorandum)  to  deliver  the 
same  articles  to  the  phiintiff  on  demand  or  pay  (4<50.  The 
proof  was  that  one  Buys  was  duly  authorized  by  the  plaintiff 
to  distrain  for  rent  to  that  amount  due  to  the  latter  from  his 
tenant,  and  that  the  articles  mentioned  in  the  declaration  were 
duly  distruned,  of  which  notice  was  given  to  the  tenant,  accom- 
panied with  aa  inventory  of  the  articles  distrained,  but  the 
goods  were  not  removed  ;  and  that  the  defendants,  at  the  re- 
quest of  the  tenant,  signed  an  agreement  indorsed  upon  the 
inventory  of  the  goods,  as  follows :  "  We  do  hereby  promise 
to  deliver  to  Peter  Slingerland  all  the  goods  and  chattels  con- 
tained in  the  within  inventory,  in  six  days  after  demand,  or  pay 
the  said  Peter  ^450."  Buys  thereupon  suspended  the  sale  of 
the  goods  and  left  them  in  the  house  of  the  tenant.  The  court 
below  considered  this  to  be  a  mere  collateral  undertaking,  but 
on  motion  for  a  new  trial  the  Supreme  Court  held  the  case  of 
Williams  v.  Leper  to  be  in  point  and  granted  the  motion.* 
But  it  is  obvions  that  the  distinguishing  feature  of  that  case 
escaped  the  court;  inasmuch  as  the  proof  before  tbem  did  not 
show  that  the  defendants  were  to  do  any  thing  with  iJie  goods 
towards  paying  the  debt;  their  agreement  being,  in  substance, 

1  SlingerUnd  v.  Mane,  7  Johns.  46S. 
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that  the  distress  should  be  simply  forborne  for  six  days,  at  the 
end  o(  which  time  the  goods  should  be  delivered  up  or  the 
mooey  paid.  The  doctrine  in  Williams  v.  Leper,  however, 
may  be  rightly  applied,  as  it  has  been  in  South  Carolina,  to 
cases  where  the  plaintiff  simply  suspends  an  execution  upon 
goods  of  the  debtor,  in  conuderadon  of  the  promise  of  the 
defendant  to  apply  the  proceeds  of  the  goodt  to  the  satisfaction 
of  the  execution,^  or  where  the  defendant  sioiply  holds  the 
goods  A-om  the  original  debtor  for  the  purpose  of  paying  the 
debt,  and  promises  to  pay  it,  if  the  creditor  will  postpone  his 
attachment.'  In  such  cases,  the  remark  of  Mr.  Justice  Baytey 
perfectly  applies ;  the  substance  of  the  contract  **  is  as  if  the 
defendants  had  proposed  to  the  plaintiff  in  these  words :  Yon 
must  convert  the  goods  into  money  in  order  to  satisfy  yourself. 
If  you  will  allow  us  to  do  this,  we  will  pay  you."' 

§  £10.  The  next  of  the  leading  English  cases  to  which  it  is 
deemed  necessary  to  call  particular  attention,  in  connection  with 
this  brandi  of  the  subject,  is  one  which  establishes  a  principle 
entirely  distinct  from  any  of  those  which  have  been  before  ex- 
amined, though  it  has  been  strangely  confounded  with  them. 
The  principle  is,  that  where  the  transaction  between  the  parties 
is  in  its  nature  a  purchate  of  the  debt  itaelf,  the  defendant's 
promise  to  pay  the  whole  or  any  part  of  the  amount  to  the 
original  creditor,  as  the  consideration  of  the  purchase,  is  not 
affected  by  the  statute.  The  case  referred  to  is  that  of  Anstey 
V.  Marden  in  the  Common  Pleas,  where  the  facts  were  briefly 
as  follows:  The  defendant  being  insolvent,  it  was  verbally 
agreed  between  him  and  one  Weston  and  the  defendant's  cred- 
itors, (among  whom  was  the  plaintiff,)  that  Weston  should  pay, 
and  the  creditors  should  accept,  ten  shilhngs  in  the  pound  upon 
Marden's  debts,  m  fuU  diacharge  and  aaUsfaciion  thereof,  and 


>  Rogen  0.  Collier,  2  Bailej,  (S.  C.)  581. 
■  McCraj  D.  Madden,  1  McCord,  (S.  C.)  466. 
3  Edmtnls  V.  KxXLj,  6  Uwle  fc  S.  204. 
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that  the  creditors  should  assign  their  claims  to  Weston.  When 
it  was  afterwards  propo^  to  reduce  this  agreement  to  writing, 
the  plaintiff  refused  to  aign,  and  brought  this  action  against 
Marden  for  the  full  amount  of  his  claim,  objecting  to  the  de- 
fence upon  the  agreement  and  Weston's  readiness  and  ability  to 
perform  it,  that  it  was  not  enforceable  agunst  Weston  for  want 
of  a  metnorandum  in  writing,  and  consequently  his  own  engage- 
ment to  accept  ten  shillings  was  nudum  pactum.  The  defence 
was  nevertheless  held  good.  Chambre,  J.,  said  :  "  This  was  a 
contract  to  purchase  the  debts  of  the  several  creditors,  instead  of 
being  a  contract  to  pay  or  discharge  the  debts  owing  by  Mardeo. 
It  was  of  the  substance  of  the  agreement  that  those  should  re- 
main in  full  force  to  be  assigned  to  Weston.  When  he  had 
purchased  them,  be  did  not  mean  to  exact  them  rigorously,  but 
the  contract  was  a  contract  of  purchase,  and  be  had  a  right  to 
make  use  of  the  names  of  the  original  creditors  to  recover  the 
same  to  the  full  amount,  if  Marden  had  effects  to  satisfy  the 
debts.  Instead  of  being  a  contract  to  discharge  Marden  from 
his  debts,  it  was  a  contract  to  keep  them  on  foot."'^  If  the 
efiect  of  the  decision  should  be  taken  to  be,  that  the  mere  dis- 
cbarge of  the  third  person's  liability  to  his  original  creditor,  with- 
out discharging  him  altogether,  is  not  what  the  statute  contem- 
plates, it  might  seem  to  be  setting  np  a  nice  distinction.  But 
its  real  force  is  conceived  to  be  that  the  primary  and  essential 
character  of  the  transaction  was  a  purchase  for  value  of  certain 
dtoses  in  action,  differing  from  any  other  purchase  merely  in 
the  fact  that  incidentally  the  debt  of  a  third  party  was  satisfied.' 


1  Anster  ».  Marden,  1  Boa.  &  Pull.  N.  R.  124.  See  Thenuaon  d.  McSp«d- 
don,  !  Hillon,  (N.  T.)  1. 

■  It  is  11BCMM117  to  remark  in  Tfigord  to  Mr.  Koberls's  accoant  of  this  case, 
(Treatise,  p.  926,)  that  he  omits  in  hit  itatcment  of  it  the  canliDsl  fact  that 
the  debta  were  atngntd  to  Weston.  This  is  what  pyta  the  transaction  the  dii- 
tinctiTe  character  oFa  parchaae.  The  tame  author  classes  this  esse  with  Castling 
V.  Anbert  ai  being  both  cases  of  "  considering  the  transaction  in  the  light  of  a 
purchase."  Bat  it  should  be  borne  in  mind  that  the  former  was  a  purchaw  of 
the  debt,  the  latter  of  a  secyritf  for  the  debt ;  the  former  completely  exiiii- 
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And  it  13  well  perhaps  to  observe  that  this  ilecisioo  is  not,  as 
was  intimated  by  one  of  the  judges,  in  conflict  with  the  pre- 
vious case  of  Chater  v,  Beckett,  nor  with  the  still  earlier  case 
of  Case  V.  Barber ;  for  in  both,  while  there  was  a  strong  re< 
senablance  in  other  respects  to  Anstey  v.  Marden,  the  circom- 
Btance  of  the  assignment  of  the  debt  to  the  party  making  the 
promise  was  wanting,  and  the  promise  was  rightly  held  to  be 
within  the  statute.* 

§  21 1.  Lastly,  the  case  of  Tomlinson  v.  Gill  requires  to  be 
noticed,  with  a  view  to  an  accurate  understanding  of  the  ques- 
tion under  discussion.  ,  The  reporter's  statement  of  &ct8  ia  that 
"  the  defendant  Gill  promised  that,  if  the  widow  of  the  intestate 
would  permit  him  to  be  joined  with  her  in  the  letters  of  ad> 
ministration  of  hia  assets,  he  would  make  good  any  deficiency 
of  assets  to  discharge  the  intestate's  debts ;  "  and  he  adds  that 
the  case  was  on  a  "  bill  by  creditors  of  the  intestate  against 
Gill,  for  a  satisfaction  of  their  debts  and  performance  of  the 
promise."  But  apparently  this  is  incorrectly  stated,  for  the 
Chancellor,  Lord  Hardwicke,  says,  "  the  bill  is  founded  on  an 
argument  [agreement]  which  is  not  unusual  where  there  is  a 
contest  about  obt^ning  administration.  It  is  not  uncommon 
upon  such  occasions  for  the  simple  contract  creditors  to  agree 
that  administration  shall  be  granted  to  a  specialty  creditor, 
upon  terms  of  his  agreeing  to  pay  the  debts  equally  and  pari 
passu.  Such  agreements  are  seldom  put  in  writing."  Again, 
when  speaking  of  the  creditors'  right  to  relief  in  equity,  be 
says  "  they  are  entitled  to  it,  for  the  promise  was  for  the  benefit 
of  the  creditors  and  the  widow  is  a  trustee  for  them.  3d1y, 
the  bill  is  brought  for  an  account,  and  that  draws  to  it  relief 
like  the  common  case  of  a  bill  to  be  paid  a  debt  of  assets."' 


gniibed  the  original  creditor'i  claim  npon  tde  original  debtor;  the  Utter  left 
that  claim  nairopaired. 

<  Chater  V.  Beckett,  T  Term  R.  201 ;  Ca*e  v.  Barber,  T.  Ra;m.  450,  decided 
four  years  only  after  the  enactment  of  the  statute. 

>  TomlinaoD  e.  Gill,  Ambler,  3S0.  , 
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This  language  is  scarcely  recondlable  with  an  absolute  engage- 
ment to  see  tbe  whole  amount  of  the  debts  paid,  but  indicates 
rather  a  transaction,  in  part  like  that  in  Castling  v.  Aubert, 
the  control  of  the  assets  being  the  security  acquired  by  the  de* 
fendant,  and  in  part  like  Williams  v.  Leper,  the  assets  being 
a  fund  between  both  the  defendant  and  his  fellow-creditors. 
The  case  was,  however,  decided  prior  to  either  of  them.  The 
CSiancellor  remarks  that  "the  modem  determinations  have 
made  a  distinction  between  a  promise  to  pay  the  original  debt 
and  on  th»  foot  of  the  original  contract,  and  where  it  is  on  a 
new  consideration  ;  but  his  only  reference  is  to  Read  v.  Nash, 
which  occurred  a  few  years  earlier  than  that  before  the  court, 
and  which  is  d^ared  to  be  strong  to  tbe  purpose  that  here 
was  a  new,  distinct  consideration,  such  as  would  take  the  de* 
ieudant's  promise  out  of  the  statute.'  It  is  difficult  to  see  how 
that  case  applied.  There  the  defendant  promised  to  pay  a  cer- 
tiun  sum  and  costs,  in  consideration  that  the  plaintiS'  would  not 
^oceed  to  trial,  and  would  withdraw  his  record,  in  an  action 
agunst  a  third  person  for  assault ;  and  the  express  ground  for 
the  decision  was  that  the  third  party,  the  defendant  in  the  ac- 
tion for  the  assault,  was  not  a  debtor,  that  he  did  not  appear 
to  have  been  guilty  of  any  default  or  miscarriage,  and  that  as 
the  cause  was  not  tried,  and  be  might  have  succeeded,  he  never 
was  liable  to  the  particular  debt,  damages,  or  costs.  Clearly, 
therefore,  the  case  affords  no  support  to  the  decision  in  Tom- 
lioson  V.  Gill,  where  the  debt  was  certainly  actually  existing; 
if  that  decision  be  taken  as  broadly  al  the  reporter's  statement 
indicates. 

§  SIS.  Having  now  examined  these  several  cases  at  length, 
let  us  see  if  any  one  general  and  comprehensive  rule  can  be 
stated,  as  justified  by  them,  and  as  not  violating  the  spirit  and 
policy  of  tbe  Statute  of  Frauds.  It  is  said  by  Mr.  Roberts, 
in  his  excellent  treatise  on  the  construction  of  the  statute,  and 

1  Raul  V.  Nuh,  I  Will.  305. 
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as  the  broad  result  of  these  cases,  that  if  the  consideration  of 
the  new  promise  "  spring  out  of  any  new  transaction  or  move 
to  the  party  promising  upon  some  fresh  and  substantive  ground 
of  a  personal  concern  to  himself,  the  Statute  of  Frauds  does 
not  attach."  ^  If  taken  after  a  critical  examination  of  tbe  cases 
themselves,  this  rule  can  hardly  he  said  to  assert  any  error ;  but 
the  generality  of  the  expressions  usecf  is  such  that  it  is  not  sur- 
prising to  find  it  since  extended  to  cases  which  bear  not  the 
least  resemblance  to  those  on  which  the  rule  professes  to  be 
based.^  Again,  Chief  Justice  Kent,  in  the  case  of  •Leonard  v. 
Vredenbiirgh,  took  occasion  to  classify  all  guaranties  under  the 
Statute  of  Fraads  with  reference  to  the  consideration,  and  his 
diird  class  consists  of  cases  where,  as  he  says,  "  tbe  promise  to 
pay  the  debt  of  another  arises  out  of  some  new  and  original  con- 
sideration of  benefit  or  harm  moving  between  the  newly  con- 
tracting parties."  '  In  the  rule,  as  thus  stated,  for  which  Mr. 
Roberts  b  (not  quite  correctly)  cited  as  authority,  we  perceive 
scarcely  any  recognition  of  the  distinctive  features  of  the  cases 
themselves  from  which  the  doctrine  was  first  extracted.  But 
acting  upon  this  rule,  and  too  often  pressing  it  against  the 
clear  application  of  the  statute,  some  of  the  American  courts 
have  held  that,  wherever  there  was  a  new  consideration  distinct 
from  that  which  supported  the  original  debtor's  liability,  and 

1  Bobert*  on  Fmudi,  232. 

>  Uyera  v.  Mone,  IS  Johns.  (N.  Y.)  42G  ;  Meech  o.  SmiSi,  7  Wend.  (N.  T.) 
SIS ;  King  v.  Despard,  fi  Weed.  (N.  Y.)  STT;  Creel  v.  BeU,  !  J.  J.  Manh. 
(Kf.)  309  ;  Taylor  v.  Drake,  4  Strobh.  431 ;  Cooper  s.  Cbomben,  4  Dev.  (N. 
C-)  261 ;  Tompkins  u.  Smith,  3  Stev.  &  Port.  (Ala.)  fi4.  It  is  uniformly  held, 
however,  (hat  forbearance  by  the  creditor  ii  not  enough  to  take  the  defendant's 
promise  oat  of  the  statute.  Hillon  v.  Dinsmore,  31  Maine  R.  410,  overruling 
Ruaaell  v.  Babcock,  14  lb.  138 ;  Harrington  v.  Rich,  3  Venn.  R  866  ;  Caston  b. 
Mow,  1  Bailey,  (S.  C.)  14 ;  Munck  n.  Musick,  7  MsMari  R.  49B ;  King  «.  WH- 
son,  Stra.  S73.  Not  the  creditor's  merely  stating  and  swearing  to  the  accoant. 
Brown  v.  Barnes,  S  Ala.  S94.  Quatre,  if  forbearance,  protracted  (without  agreo- 
ment  to  that  eHeut)  so  long  as  to  involve  the  loss  of  the  claim  against  the  orig- 
inal debtor,  as  by  limitation,  etc.,  will  take  the  case  out  of  the  statute.  Temple- 
tons  u.  Bascom,  33  Verm.  R.  132.     Infra,  f.  ilT,  note  1. 

3  Leonard  i>.  Vredenbui|^,  8  Johns.  (N.  Y.)  i>. 
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moving  between  the  parties  to  the  guaranty,  the  defendant's 
promise  was  saved  from  the  operation  of  the  statute.^  How- 
ever respectable  the  countenance  it  has  received,  this  doctrine,  if 
unqualified,  mast  be  repudiated  as  not  based  upon  authority,  and 
as,  to  a  great  degree,  nullifying  the  statute.  And  it  may  also 
be  fairly  said  that  the  better  opinion  of  courts  and  of  commen- 
tators is  now  leaning  against  it.'  Upon  a  very  careful  exam- 
inadon  of  all  the  cases,  the  proper  limitation  of  the  rule  is 
believed  to  be  this :  That  wherever  the  transaction  between 
the  parties  is  such  that  the  primary  and  diatinctive  obligation 
assumed  hy  ike  defendant  is  different  frrnn  that  of  a  guarantor, 
although  as  incidental  to,  and  in  the  course  of,  the  discharge 
of  that  obligation,  the  debt  of  another  is  satisfied,  the  defend- 
ant's promise  is  not  within  the  statute.'     It  has  been  said  that 


1  See  the  cbmi  cited  in  the  preceding  note.  SeTenU  decisions  whoae  Ian- 
'  gaage&ffirau  this  doctrine  have,  in  previooB  pages  of  ibis  chapter,  been  referred 
to  other  principles  by  which  the^  were  clearlj  determinable.  Id  a  late  case  in 
Terawnt,  Templetons  e.  Bascom,S3  Yerm.  R.13S,  defendmt  being  sole  heir  of, 
and  coming  into  poegewion  of  an  estate  which  was  solvent,  staled  to  the  plwn- 
lifis,  who  held  a  claim  gainst  the  estate,  that  it  was  a  just  claim,  that  they  might 
give  themselves  no  trouble  about  it,  and  that  he  would  pay  it,  etc.  Held,  that 
the  Statute  of  Frauds  did  not  require  the  defendant's  promise  to  be  in  writing. 
The  opinion  of  the  coart  proceeds  upon  the  ground  that  the  promise  was  founded 
upon  a  new  and  distinct  consideration,  moving  from  the  plaintiffs  directly  to  tite 
defendant,  to  wit,  their  "  wuver"  of  their  citum  against  the  estate.  By  the  state- 
ment of  &cte,  it  would  appear  that  they  lost  their  claim  against  the  estate  by 
tliNr  forbearance  to  present  it  If  the  defendant's  promise  was  taken  in  substi- 
tution for  the  liability  of  the  estate,  then  the  deciuon  was  corrept  upon  other 
and  obvious  grounds.  If  it  was  not  so  substituted,  but  the  daim  against  the 
estate  was  merely  forborne  for  a  time,  then  the  decirion  is  clearly  not  law. 

*  Kingsley  v.  Balcome,  4  Barb.  (N.  Y.)  181,  per  Sill,  J.;  Noyes  t>.  Hum- 
phreys, 11  Grattan,  (Va.)  eS6 ;  Floyd  a.  Harrison,  4  Bibb,  (Ky.)  78  ;  Barker 
V.  Backlin,  9  Denio,  (N.  Y.]  45 ;  Cbitty  on  Contracts,  4S0 ;  Lampson  u.  Hobart, 
2S  Verm.  B.  TOO ;  Cross  v.  Richardson,  SO  Verm.  R.  647. 

■  A  similar  idea  is  well  expressed  by  Sill,  J.,  in  Kingsley  e.  Balcome,  4  Barb. 
(N.  Y.)  ISl.  "  The  actual  indebtedness  must  be  shifted  to  the  new  promisor, 
so  that,  as  between  him  and  the  original  debtor,  he  must  be  bound  to  pay  the 
debt  as  his  own,  the  latter  standing  to  him  in  the  relation  of  surety."  The  Su- 
preme Court  of  Indiana  say  the  new  consideration  must  be  "  of  such  a  charac- 
ter that  it  would  support  a  promise  to  the  plaintiff  for  the  payment  of  the  same 
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SO  long  as  the  original  debtor  remuns  liable,  so  long  as  the 
plaintiff  has  a  double  remedy,  one  against  him  and  the  other 
against  the  defendant,  the  latter's  promise  is  necessarily  affected 
by  the  statute.  But  if  this  is  so.  Castling  v.  Aubert  and  Wil- 
liams V.  Leper  are  wrong,  for  in  neither  of  them  was  the  claim 
of  the  creditor  against  bis  original  debtor  discharged.  And, 
indeed,  if  in  any  case  such  claim  should  he  held  so  discharged, 
there  could  be  no  question  under  the  statute ;  the  defendant's 
promise  then  being,  as  we  have  heretofore  seen,  original  and 
not  collateral.  The  words  of  the  statute  itself,  in  their  sim- 
ple meaning,  seem  to  give  us  the  true  rule.  It  contemplates  a 
promise  to  answer  for  another's  debt ;  a  promise  for  that  pur- 
pose ;  a  mere  guaranty ;  and  it  never  was  meant  that  a  man 
should  set  it  up  as  a  pretext  to  escape  from  the  performance 
of  a  valid  verbal  promise  for  another  purpose,  because,  in  per* 
forming  that,  the  discharge  of  a  third  party's  debt  was  inci- 
dentally involved.^ 

•□ni  of  money  witbont  reference  to  tmy  debt  from  another."  Chandler  b.  D»- 
vidson,  6  Blackf.  967. 

>  Nelmn  v.  Boynton,  8  Met.  (Uub.)  396,  per  Shaw,  C.  J.  In  another  caae, 
quite  lately  decided  in  the  Supreme  Court  of  Massaohutetta,  we  find  the  true 
principle  applied  uppn  the  following  &cla.  The  piaintifi'  being  the  owner  of  a 
major  part  of  the  stock  in  an  incorporated  cnnpaoy,  and  holding  a  note  of  the 
company  for  S3|S90,  and  being  alM  indorsee  on  their  note*  for  about  S4,000, 
agreed  with  the  defendant  to  trvncfer  to  him  the  sharei  and  the  noteof  SS,350; 
in  consideration  of  which  the  defendant  conveyed  to  him  a  certain  farm,  and 
-verbally  undertook  to  save  him  hannlen  on  hia  indoraemenla.  The  plaintiff, 
having  afterwards  taken  up  the  indorsed  notes  brought  hii  action  against  the 
dafbndant  on  his  promise  to  save  him  harmless.  It  was  contended  that  the 
promise  was  void  by  the  statute.  The  court  considered  that,  as  a  prtanise  made 
to  the  debtor,  the  statnte  could,  for  that  reason,  have  no  application  to  it,  (ante, 
g  1B6,)  but  held  that,  if  it  should  be  construed  u  a  promise,  the  effect  of  which, 
if  performed,  would  amount  to  a  guaranty  that  the  company  as  pronusors  should 
pay  the  notes  and  thos  save  the  ptaintifT  from  his  liability  thereon  as  indorsar. 
Still  this  wonld  not,  under  the  circa metances  of  the  case,  be  within-  the  atatate. 
Chief  Justice  Shaw,  delivering  judgment,  says :  "  Was  the  defendant  to  take 
the  plaintiff's  laige  interest  in  the  stock  and  property  of  the  Iron  Company, 
constituting  the  natural  fund  out  of  which  these  indorsed  notes  were  to  be  paid, 
without  taking  it  subject  to  the  incombrances  ?  Faying  the  debts  of  the  com- 
pany, after  the  defendant  had  become  a  sharebokler  itf  more  than  half,  wonM, 


.dbyCoOglc 


CII..X.]  GUARANTIES.  219 

§  313.  Upon  the  principle  just  atateil,  the  Court  of  Ex- 
chequer have  recently  settled  the  question,  whether  the  guaranty 
of  a  factor  selling  on  a  del  credere  commission  was  within  the 
statute,  as  a  promise  to  answer  for  those  to  whAn  bis  sales 
were  made.  Parke,  B.,  delivered  the  opinion  of  the  court  to 
the  effect  that  it  was  not.  "  Doubtless,"  he  said,  "  if  they  [the 
factors  defendant]  had  for  a  percentage  guaranteed  the  debt 
owing,  or  performance  of  the  contract  by,  the  vendee,  being 
Uttklly  unconnected  with  the  sale,  they  would  not  be  liable 
without  a  note  in  writing  signed  by  them ;  but  being  the 
agents  to  negotiate  the  sale,  the  commiasion  is  paid  in  respect 
to  that  employment.    A  higher  reward  is  paid  in  consideration 


ta  effect,  and  to  the  ezteot  ci  bii  intereit  in  thoM  ibarea,  ennre  to  hia  own 
direct  benefit  We  are  therefore  of  opinion  that  this  iras  a  new  and  original 
contract  between  the«e  parties,  oripnating  in  a  new  coniideration  moving  from 
the  plaintiff  to  the  defendant,  t'n  efftet  placing  tie  Jundt  in  Ihe  hand*  of  Ae  dt- 
fendant,  out  t£  which  thew  notes,  in  due  coane  of  buainen,  would  be  expected 
lo  be  paid."  Alger  d.  ScoTille,  1  Gray,  (MaH.)  891.  These  cases  are  approved 
in  Jepbenon  e.  Hunt,  3  Allen,  (Maaa.)  428.  See  abo  Fitzgerald  o.  Dressier,  S 
C.  B.  &6fi.  An  important  case,  decided  by  the  Supreme  Coart  of  the  United 
Statu,  nnce  the  publication  of  the  fint  edition  of  this  Treatise,  states  and 
applies  -the  mie  on  thia  subject,  substantially  according  to  the  text.  The 
plaintiff  had  been  employed  by  a  mboad  company  to  build  certain  bridges 
on  their  line,  and  the  ccxnpany  failing  to  make  its  monthly  payments  as  agreed, 
the  plaintiff  refused  to  go  on.  The  defendant  was  a  la:^  stockholder  in 
the  road,  and  had  leased  to  the  company  railroad  iron  to  the  Talneof  sixty-eigbl 
thousand  dollars,  and,  as  a  security  tor  payment,  held  an  asngnment  of  the  pro- 
ceeds of  the  road  to  that  amoont,  with  interest,  which  was  to  be  paid  in  monthly 
ioatalmentB  of  five  thousand  dollars.  Unless  the  bridges  were  completed  there 
conld  be  no  prueeds,  and  the  company  conld  not  pay  for  the  iron.  The  defend- 
ant orally  promised  to  pay  the  plaintiff  if  ha  would  go  on  and  complete  the 
bridges ;  and,  to  secure  him  from  any  loss  on  such  engagement,  he  took  from 
(be  company  securities  consisting  (rf  real  estate  and  the  company's  bonds  secured 
by  the  mortgage  on  the  road,  to  an  amoant  deemed  by  the  company  and  himself 
Bofficient  to  indemnify.  The  company  itself  was  insolvent.  The  court  held, 
that  the  defendant's  promise  was  not  within  the  statute.  They  say  :  "When- 
ever the  main  purpo*e  and  object  of  the  promisor  is  not  lo  answer  for  another, 
bnt  to  tvbtarve  lonu  pecuniary  or  hmnett  parpote  of  hiM  mm,  involving  either  a 
Benefit  to  himself  or  damage  to  the  other  contracting  party,  his  pronuse  is  not 
within  the  statnte,  aWunigk  it  may  be  t'n  form  a  promite  to  pay  the  deb  of  another, 
and  althoogh  the  performance  of  it  may  inciden tally-have  the  effect  of  extin- 
goiihiDg  Uiat  lialnlity.''    Emerson  v.  Slater,  S3  Howard,  (U.  S.)  2S. 
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of  their  taking  greater  care  in  sales  to  their  customers,  aod 
precluding  all  question  whether  the  loss  arose  from  negligence 
ornot,  and  also  for  assuming  a  greater  share  of  responsibility 
than  ordinsffy  agents,  namely,  responsibility  for  the  solvency 
and  performance  of  their  contracts  by  their  vendees.  This  is 
the  main  object  of  the  reward  being  given  to  them,  and  though 
it  may  terminate  in  a  liability  to  pay  the  debt  of  another,  that 
is  not  the  immediate  object  for  which  the  consideration  is 
given  ;  and  the  case  resembles  in  this  respect  those  of  Wil- 
liams V.  Leper,  and  Castling  v.  Aubert."  ^  And  in  Wolff  v. 
Koppel,  in  the  Supreme  Court  of  New  York,  Cowen,  J., 
.(whose  opinion  Mr.  Baron  Farke  speaks  of  as  a  very  able 
one,  and  adopts  as  expressing  his  own  views  upon  the  subject,) 
takes  the  same  ground,  remarking  that  the  contract  of  the  fac- 
tor in  such  a  case  "  has  an  immediate  respect  to  his  own  duty 
or  obligation.  The  debt  o^  Another  comes  incidentally  as  a 
measure  of  damages.""  The  observation  of  Parke,  B.,  that 
if  the  defendants  in  the  case  before  him  had,  merely  and  with- 
out being  connected  with  the  sale,  guaranteed  the  debt  owing 
or  performance  of  the  contract  by  the  third  pafty,  /or  a  per- 
ceniagey  doubtless  their  engagement  would  have  required  a 
writing,  is  especially  noteworthy ;  for  such  a  case  would  pre- 
sent the  naked  point  of  a  new  and  independent  consideration 
moving  from  the  creditor  to  the  guarantor,  and  thus  the  rule 
which  has  been  referred  to,  that  such  a  consideration  of  itself 
takes  a  guaranty  out  of  the  statute,  is  shown  to  be  distinctly 
denied  by  this  recent  and  most  respectable  English  anthority. 
§  S14<.  In  conclusion  of  this  sutject,  it  may  be  stated  that  a 
court  will  enforce  an  undertaking  by  one  of  its  own  attorneys 
to  pay  his  client's  debt  imd  costs  in  an  action,  although  the 
undertaking  be  void  by  the  Statute  of  Frauds.' 

t  Couturier  v.  Hastie,  8  W.,  H.  &  G.  40 ;  Shervood  v.  Slone,  14  N.  Y.  267. 

a  WollT  V.  Koppel,  S  HiU,  (N.  Y.)  4^8.  See,  also,  Swan  t>.  NeMuitb,  T  Pick. 
(Mam.)  230  ;  Bradley  v.  RiehardMin,  23  Verm.  R.  720. 

3  Evans  v.  Dnncaa,  1  T j'rw.  2tt3,  on  the  aatbority  of  Senior  v.  Butt,  HiL 
1827,  E.  B. 
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CHAPTER  XI. 

AGBEEHENT8   IN   CONal DERATION   OP   MARRIAGE. 

§  215.  In  tbe  earliest  dedsion  which  took  place  upon  that 
clause  of  the  fourth  section  requiring  written  evideuce  of  a 
promise  in  consideration  of  marriage,  tbe  point  determined  by 
tbe  judges  of  tbe  Queen's  Bench  was,  that  it  embraced  mutual 
promises  to  marry.*  But  this  has  been  entirely  overruled  by 
subsequent  cases,  and  it  appears  to  be  now  uniformly  held  that 
the  statute  intends  to  s£fect  only  what  are  commonly  known 
as  marriage  settlements  *  Any  promise  made  since  the  enact- 
ment of  the  statute,  to  give  a  portion  to,  or  settle  properly 
upop,  either  of  the  parties  to  an  intended  marriage,  as  an  in- 
ducement to,  and  consideration  for,  entering  into  it,  is  there- 
fore incapable  of  supporting  an  action  at  law  for  damages  for 
non*performanee,  or  of  a  decree  for  a  specific  execution  in  equity, 
unless  there  be  a  memorandum  thereof  in  writing  »gned  by 
tbe  person  to  be  charged  upon  the  promise.'  Perhaps  there 
might  arise  cases,  not  coming  under  the  head  of  marriage 
settlements  properly  so  called,  which  a  strict  application  of 
tbe  statute  would  nevertheless  bring  within  its  provisions ;  aa 
where  a  party  should  agree  to  undertake  some  duty  or  office 

■  PbUpot  V.  Walcot,  SkiD.  24 ;  Freem.  541 ;  S  L«v.  6S ;  d«cided  in  8S  Car.  IL 

*  Hamson  n.Cftge,  1  Ld.  Baym.  386 ;  Salk.  24;  i  Mod.  411;  Cork  v.  Baker, 
Stn.  S4 ;  Oark  v.  Fendletoii,  20  Conn.  B.  008 ;  Dnmi  v.  Tfaorpe,  4  Ir«d.  Eq. 
(N.  C.)  7. 

*  In  Sonth  CaroUna,  where  the  English  ■tatnte  has  been  litBrally  reenacted, 
it  bai  Wn  Hud  in  Chancery  that  an  aote-nnpUal  agreement  founded  on  tbe 
conrideratkin  of  marriage,  though  resting  in  parol  merel}',  provided  it  be  aatis- 
&ctorilj  establiEbed  by  proor,  would  be  set  up  and  enfbrced.  The  case,  how- 
ever, did  not  require  the  remark,  which  it  would  seem  moit  have  been  incor>- 
tectlj  reported.     Hatcher  d.  Robertnn,  4  Strobh.  Eq.  179. 
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in  consideration  of  another's  contracting  a  marriage ;  but  the 
courts  do  not  appear  to  have  hitherto  had  occasion  to  deal  with 
any  such,  and  as  the  construction  of  this  clause  now  stands,  it 
is  limited  to  contracts  of  marriage  settlement.  No  distinction, 
however,  is  found  either  in  the  language  of  the  statute  or  in 
the  decisions  upon  it,  as  to  the  nature  of  the  property  in  re- 
lation  to  which  the  promise  is  made ;  and  whether  it  he  to 
give  real  or  personal  estate  the  statute  is  equally  applicable. 
Where  an  intestate,  about  seven  years  before  his  marriage, 
borrowed  money  from  the  person  who  afterwards  became  his 
wife,  and  in  an  interview  with  her  in  contemplation  of  mar- 
riage, and  shortly  before  that  event,  promised  her  that  if  she 
would  not  enforce  the  payment  of  the  notes  they  should  remain 
good  and  collectable  against  bis  estate ;  and  she  retdned  the 
notes  during  the  coveture  and  undl  after  his  death ;  it  was  held 
that  the  promise  of  the  husband  was  an  ante-nuptial  promise 
made  in  consideration  of  forbearance  to  collect  the  notes,  and 
that  after  his  death  a  cl^m  for  their  amount  by  his  wife  was 
properly  allowed  against  his  estate,  and  that  his  agreement 
was  not  within  the  Statute  of  Frauds,  and  could  be  proved 
without  writing.^ 

§  SI  6.  The  marriage  is  the  consideration,  a  legal  and  suffi- 
cient consideration,  for  the  defendant's  promise,  and  one  which, 
it  is  said,  courts  regard  with  especial  favor,  as  of  a  most  meri- 
torious character.'  In  a  case  in  Maryland,  where  it  was  held 
that  an  agreement  made  by  a  father  with  his  daughter,  in  con- 
templation of  her  marriage,  by  way  of  advancement  and  as  a 
marriage  endowment,  and  followed  by  her  marriage  as  then 
contemplated,  could  not  be  revoked  by  the  fatber,  Martin,  J., 
delivering  the  judgment  of  the  Court  of  Appeals,  said  diat  the 
daughter  was  regarded  as  a  purchaser,  as  much  so  as  if  she 

1  Biley  n.  Riley,  2ft  Conn.  R.  164. 

"  ^e  tbe  riimark  of  Lord  Chikncellor  Sugden,  m  Greene  c.  Cramer,  S  Con. 
k  Lav.  51  {  S.  C.  nom.  Saunden  v.  Cramer,  3  Dru.  &  War.  87.  Abo,  Dagao 
t>.  GMngt,  3  GUI,  (Md.)  138. 
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bad  paid  for  tbe  property  an  adequate  pecuniary  consideration, 
and  that  tlie  consummation  of  the  marriage  was  to  be  consid- 
ered as  equivalent  to  the  payment  of  the  purchase-money.''   ' 

§  216  a.  The  marriage  is  also  an  acceptance  of  the  promise. 
In  a  case  in  the  Irish  Chancery,  a  promise  was  made  to  give  a 
marriage  portion  to  a  young  lady,  and  upon  its  being  commu- 
nicated by  letter  of  the  promisor's  agent  to  the  intended  hus- 
band, he  expressed  his  desire  to  have  the  promisor's  bond  to  the 
same  effect,  but  it  was  not  given,  and  nothing  farther  took  place 
until  the  celebration  of  the  marriage.  It  was  urged  that  the 
promise  had  not  been  accepted,  but  Lord  Chancellor  Siigdeo 
said  that  "  no  acceptance  could  be  more  solemn  than  the  fact 
of  marrying  the  lady."'  Where  marriage  follows  upon  the 
agreement,  a  distinct  and  positive  dissent  from  the  proposition 
of  settlement  would  be  required  to  be  shown,  in  order  to  avert 
a  decree  of  specific  execution  according  to  its  terms.' 

§  SI7.  The  marriage  must,  however,  have  been  celebrated 
upon  tbe  strength  of  the  promise,  as  any  other  consideration 
must  be  connected  with  the  engagement  it  is  to  support.  In 
Ayliffe  v.  Tracy,  a  father  had  written  a  letter  to  his  daughter, 
agreeing  to  give  her  ^,000  portion,  but  this  letter  was  not 
shown  to  the  plaintiff,  who  became  her  husband,  and  afterwards 
brought  his  bill  to  have  the  promise  enforced.  Lord  Chancel- 
lor Macclesfield  dismissed  the  bill,  remarking  that  there 
was  here  no  ingredient  of  equity,  and  that  the  husband  could 
not  be  supposed  to  have  married  in  confidence  of  the  letter.* 
In  point  of  fact  the  letter,  as  another  report  of  the  same  cases 
shows,  referred  to  a  previous  verbal  promise  as  having  been 
made  to  the  husband ;  so  that  it  would  seem  the  case  did  not 
necessarily  present  tbe  point  which  was  determined,  and  that 


1  Dngaa  v.  Gittingi,  lupra. 

'  Greene  d.  Cramer,  2  Con.  &  Law.  54. 

3  Luden  v.  Aoatey,  *  Yes.  Jr.  SOI. 

*  Ayliffe  f.  Tracy,  2  P.  Wim.  65. 

6  In  9  Mod.  S.    See  Atberley  on  Muriage  Settlements,  82. 
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the  decree  should  rather  have  heen  the  other  way,  the  verbal 
promise  to  the  husband  bein^  ratified  and  perfected  by  the 
subsequent  written  acknowledgment,  to  the  daughter.  Ba^ 
there  can  hardly  be  a  doubt  of  the  accuracy  of  the  principle 
indicated  by  his  Lordship,  as  applied  in  a  court  of  equity,  and 
it  is  difficult  to  see  why  it  should  not  equally  prevml  in  an 
action  at  law. 

§  SI  8.  It  is  hiid  down  by  an  eminent  writer,  that  a  promise 
by  letter  (or  io  writing  generally)  will  be  specifically  enforced, 
although  the  person  making  it  afterwards  dissent  from  the 
marriage  and  declare  be  will  give  the  parties  nothing.*  Such 
a  rule  broadly  stated,  seems  to  be  not  altogether  reasonable, 
there  being  nothing  in  the  language  of  the  statute,  nor  in  the 
nature  of  sjch  contracts  themselves,  to  prevent  them  from 
being  revocable  at  any  time  before  they  have  been  acted  on. 
In  the  case  cited  by  the  writer  in  question,  Wanchford  v. 
Fotherley,  the  treaty  for  the  settlement,  npon  the  basis  of  a 
letter  of  the  lady's  father,  depended  long,  and  meanwhile  the 
young  couple  married.  The  fether,  before  they  went  to 
church,  revoked  his  promise  and  said  he  would  give  them 
nothing;  but  diis  the  Lord  Keeper  Somers  s^d  he  looked 
upon  as  nothing  "after  the  young  peoples  afl^tions  were 
engaged ; "  regarding  such  a  tardy  revocation,  apparently,  in 
the  light  of  a  fraud  upon  those  who,  reposing  upon  the  prom- 
ise, had  permitted  their  relations  to  each  other  to  suffer  an 
entire  and  irrevocable  change.' 

>  Mr.  Atherlej,  p.  Si. 

X  Wanchfbrd  v.  Fatherlej',  Freem.  Ch.  201.  The  repartet  addi  in  &  note 
that  this  decree  wm  affirmed  od  appeal  in  the  House  of  Lords.  la  D'Aguilar 
e.  Drinkwater,  2  Vea.  k  Bea.  284,  the  qaeitioa  was  whether  a  marriage  had 
taken,  pUca  with  congent  of  trusteet.  Sir  Wm.  Grant's  language  illnstrates 
the  positioD  of  the  cojrt  in  the  oue  just  cited.  He  aays  that  aH«T  a  mutaal 
attachment  had  been  suffered  to  grow  ap  under  the  sanction  of  the  tmsteea,  it 
would  be  somewhat  late  to  state  tsnns  and  conditions  on  which  a  oiarriaga 
between  the  parties  should  take  place,  as  they  must  either  have  done  violence  to 
their  affections,  or  have  lubmitted  to  anj  terms,  however  arbitrary  and  uareason- 
able,  that  the  tru:iii;us  might  cboose  to  diutate. 


.dbyCoOglC 


CH.   XI.3  AGREEMENTS    IN   CONSIDERATION   OF   MARRIAGE.  ^5 

§  S19.  It  is  hardly  necessary,  oor,  if  it  were  necessary, 
would  it  be  altogether  practicable,  to  show  with  much  precision 
what  will  in  point  of  substance  be  deemed  to  amount  to  con* 
tracts  to  bestow  a  portion  in  consideration  of  marriage ;  the 
(mllnary  rules  of  interpretation  of  contracts  applying  to  them 
alike  as  to  any  others.  The  promise  must  of  course  be  abso> 
lute  in  its  terms,  in  order  to  be  binding ;  even  though  it  be 
reduced  to  writing.  This  is  illustrated  in  the  case  of  Randall 
V.  Morgan,  where  the  lady's  father,  in  a  letter  to  the  intended 
hushed,  says :  "  The  addition  of  £1,000,  3  per  cent,  stock,  is 
not  safiicient  to  induce  me  to  enter  into  a  deed  of  settlement. 
Whether  Mary  [the  daughter]  remains  single  or  marries,  I 
shall  allow  her  the  interest  of  j£2,000  at  4  four  per  cent. ;  if 
the  latter,  /  maff  hind  myself  to  do  it  and  to  pay  the  prin- 
cipal at  her  decease  to  her  and  her  heirs."  Sir  William  Grant, 
Master  of  the  Rolls,  said  there  were  passages  in  ^e  letter 
which,  if  they  were  detached  from  it  and  could  be  considered 
by  themselves,  would  amount  to  an  agreement ;  but  that  there 
was  no  agreement  whatever  upon  the  whole  letter  taken 
together  ;  that  it  was  dear  that  the  father  meant  to  reserve  it  ' 
entirely  in  his  own  power  to  bind  himself  or  not  after  the 
marriage  had  taken  place,  and  that  the  expressions  used  showed 
clearly  that  he  did  not  intend  to  hind  himself  Mefi.' 

§  3S0.  It  seems  to  have  been  considered  in  an  early  case, 
that  saHs/acHon  with  the  proposed  marriage  on  the  part  of  the 
person  promising  to  give  the  portion,  was  in  some  degree  essen- 
tial to  sach  contracts.  An  uncle,  by  a  letter  to  his  niece, 
promised  her  £1,000  as  a  portion,  but  dissuaded  her  from  the 
match;  and,  though  he  was  afterwards  present, at  the  cere* 
mony  and  gave  her  away,  the  court  refused  to  decree  the  pay- 
ment, but  left  the  husband  to  his  action  at  law.'    The  soundness 


1  Bandall  s.  Morgao,  12  Vm.  Jr.  67. 

«  DouglM  p.  Vincent,  2  Vara.  202.    Bui  compare  Wanchford  v 
Vnum.  Ch.  201. 
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of  such  a  doctrine  is  doubted  by  Mr.  Atherley,'  and  perhaps, 
as  the  report  does  not  show  tfie  pounds  of  the  decision,  the 
case  may  not  be  regarded  as  determining-  it.  Where  the 
promise  is  made  upon  condition  that  the  particular  marriage 
in  question  should  not  take  place,  very  clearly  no  relief  either 
at  taw  or  in  equity  could  be  had  upon  it  on  cooaideratioa  of 
die  marriage.  In  Montgomery  v.  Reilly,  finally  decided  in  the 
House  of  Lords,  there  was  a  letter  by  the  father,  upon  which 
the  husband  and  wife  relied,  and  in  which  he  says :  "  I  can 
never  be  reconciled  to  the  marriage,"  etc. ;  then  be  prdbeeds 
to  speak  of  the  arrangement  between  himself  and  the  family, 
stating  what  he  intended  to  give  to  each  of  his  children,  and 
says :  "  This,  I  think,  is  aa  abstract  of  the  agreement,  and 
when  put  into  the  form  of  a  deed,  if  assented  to  by  them,  I 
am  ready  to  execute  at  any  time,"  but  adda,  "  I  will  not  en- 
tangle myseFf  with  Mr.  J.  H."  [the  husband.]  "  If  this  match 
goes  on,  I  will  neither  meddle  nor  make  with  [make  nor  med- 
dle with]  it  or  their  settlements."  Lord  Eldon  advised  their 
Lordships  that  there  would  be  a  difficulty  not  easy  to  be  over- 
come in  enforcing  the  alleged  settlement,  if  the  question  were 
obliged  to  be  determined  alone  upon  the  letter,  considering 
what  the  law  of  the  land  required  to  give  effect  to  a  marriage 
agreement.  But  in  view  of  the  other  circumstances  in  the 
case,  he  advised  them  that  the  agreement  waa  one  which  in 
equity  ought  to  be  enforced.' 

§  221.  In  a  case  in  Virginia,  the  question  arose  as  to  the 
time  for  performance  of  a  contract  for  a  marriage  settlement, 
which  was  in  that  respect  indefinite.  The  promise  was,  that 
if  the  plaintiff  married  the  defendant's  daughter,  the  defend- 
aLt  would  endeavor  to  do  her  equal  justice  with  the  rest  of 
his  daughters,  as  fast  as  it  was  in  his  power  with  convenience ; 
and  it  was  held  that  he  had  not  his  lifetime  to  perform  the 


'  Marriage  S«tderoentf,  p.  64. 

S  HoDtgomei7  v.  JUally,  1  Bligb,  364. 
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promise  in,  but,  in  a  reasoaable  time  after  the  marriage,  (taking 
into  consideration  his  property  and  other  circumstances,)  was 
bound  to  make  an  advancement  to  the  plaintiff  and  his  wife 
equal  to  tbe  largest  made  to  any  of  his  daughters.^ 

§  @3S.  In  what  form  tbe  written  contract  which  shall  satisfy 
the  statute  is  to  be,  as,  for  instance,  whether  a  letter  or  other 
informal  writing  is  sufficient,  and  when  such  writing  is  to  be 
deemed  properly  executed,  as  also  the  general  rule  as  to  what 
should  be  contained  in  the  writing,  and  to  what  extent  parol 
evidence  uiay  be  admitted  to  explain  or  assist  it,  are  matters 
which  can  probably  be  discussed  to  more  advantage  when  we 
come  to  the  consideration  of  the  niernqrandum  in  writing 
which  the  fourth  section  of  the  statute  requires  to  be  produced 
ID  all  cases  of  contracts  falling  within  its  provisions.'  And 
in  like  manner,  and  for  the  sake  of*  obtaining  a  more- system 
adc  view  of  the  subject,  it  is  proposed  to  defer  to  the  same 
time  all  questions  as  to  the  effect  which  any  acts  of  part  per- 
formance, or  other  equitable  considerations,  may  have  with 
courts  of  equity,  in  inducing  them  to  direct  specific  execution 
of  a  verbal  contract  made  upon  consideration  of  marriage,  not- 
withstanding the  absence  of  the  writing  required  by  the  stat- 
ute.' There  will  remain,  therefore,  only  the  question  how  far 
a  writing  or  settlement  made  after  marriage,  upon  the  basis  of 
an  ante-nuptial  verbal  promise,  will  be  binding  and  valid ;  and 
tbe  discuBfion  of  it  will  conclude  this  chapter. 

§  i^SS.  The  case  of  Dundas  v.  Dutens  is  commonly  cited 
as  having  determined  that  a  post-nuptial  settlement,  reciting 
the  ante-nuptial  verbal  contract,  was  good  against  intervening 
creditors.  Lord  Thurlow  there  strongly  expressed  his  opinion 
that  it  was,  and  dismissed  the  creditors'  bill  to  set  such  a  set- 
tlement aside.     It  also  appears,  however,  that  he  regarded  the 


1  Cbicbertw  V.  Vau,  1  Monf.  (Va.)  98. 
a  8m  poti,  Chapten  XVU.  aod  XVQL 
>  See  poit,  Chapter  XIX. 
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suit  as  part  of  a  combinadon  between  the  hnsband,  the  credit- 
ors, and  the  solicitor,  to  defraud  the  children ;  a  circumstance 
which  certainly^  takes  from  the  weight  of  the  case,  as  a  decision 
upon  the  legal  question  of  the  validity  of  the  settlement.'  Lord 
Thurlow's  opinion  was  referred  to  by  Lord  Ellenborongh  with 
apparent  approbation,  in  the  subsequent  case  of  Shaw  v.  Jake- 
man,  but  he  did  not  find  it  necessary  to  apply  it  decisively.' 
Afterwards  in  Randall  v.  Morgan,  Sir  Wm.  Grant,  M.  R., 
also  referred  to  it,  but  as  a  dictum  only,  and  said  that  he 
was  not  aware  that  the  point  had  ever  been  decided ;  and  at 
the  same  time  he  expressed  a  strong  doubt  whether  a  writing 
after  marriage  would  set  up  on  ante-nuptial  verbal  promise, 
even  as  between  parties ;  but  it  was  not  necessary  to  dedde, 
nor  did  he  decide,  either  question."  Still  later,  in  die  case 
of  Battersbee  v.  Farringfon,  Sir  Thomas  PInmer,  M.  R.,  re- 
marked that  it  would  be  difficult  to  maintain  that  a  recital  in 
a  settlement  after  marriage  was  evidence,  as  against  creditors, 
of  articles  made  before  marriage.  "Such  a  doctrine,"  be  said, 
"would  give  to  eveiy  trader  a  power  of  excluding  his  credit- 
ors by  a  recital  in  a  deed  to  which  they  are  not  parties."  But 
even  here  the  point  was  not  directly  raised,  as  there  were  in 
fact  no  intervening  claims  of  creditors  in  the  case,  and  no 
decision  was  made  upon  it.*  The  tendency,  however,  of  the 
English  courts  appears,  from  the  course  of  these  cases,  to  be 
against  upholding  the  validity  of  a  settlement  aft«r  marriage, 
although  it  recite  an  ante-nuptial  verbal  agreement  in  conud- 
eration  of  marriage,  when  intermediate  creditors  are  to  be  cut 
off  by  it.'     In  our  own  country,  there  is  less  uncertainty  upon 

1  Dundas  r.  Dntena,  1  Tei.  Jr.  196. 
9  Shaw  p.  Jakeman,  4  Eaat,  301. 
3  Randall  ».  Morgan,  1»  Ve*  Jr.  67. 

*  BattenbM  v.  Farrington,  1  SwanK.  lOB. 

*  See,  farther,  on  thii  point  the  early  casea  of  Lnvendar  v.  Blackstone,  2  Ler. 
147,  and  Sir  Kalph  Bovey'a  case,  1  VenL  193.  Both  Mr.  Atherley  (Marr.  Sett. 
149)  and  Judge  Story  (Eq.  Jur.  J  374)  expren  their  assent  to  the  doctrine 
that  rach  a  Kttlement  U  invalid. 
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the  point.  Mr.  Chancellor  Kent,  in  the  case  of  Reade  v. 
Livingston,  reviews  all  the  authorities  which  favor  or  appear 
to  favor  the  validity  of  such  a  settlement,  and  doubts  much 
whether  it  can  be  upheld  by  the  mere  force  of  a  recital  of  the 
ante-nuptial  verbal  contract,  and  be  inclines  to  think  that  the 
weight  of  authority,  as  well  as  the  reason  and  pohcy  of  the 
case,  are  against  it.  This  opinion  has  been  much  respected 
in  our  courts,  and  subsequent  American  decisions  in  various 
States  have  established  the  doctrine  that,  as  against  creditors, 
such  a  settlement  has  no  force.' 

§  S^.  The  principle  upon  which  this  doctrine  is  sustained 
requires  to  be  carefully  noticed.  In  Randall  v,  Morgan,  as  has 
been  seen,  it  was  intimated  that,  even  as  between  parties,  a 
writing  made  subsequently  to  the  marriage  would  be  of  no 
eflfect  to  set  up  an  ante-nuptial  verbal  promise  of  a  settTement; 
*  and  the  reason  given  is,  that  otherwise  the  construction  of  thet 
fourth  section  of  the  statute  would  be  just  the  same  as  the 
seventh,  which  requires  only,  in  the  case  of  a  trust  of  lands, 
that  it  be  manifested  or  proved  by  writing ;  that  upon  that 
clause,  it  is  not  necessary  that  a  trust  be  constituted  b^  writ- 
ing, but  that  it  is  sufficient  to  show  by  written  evidence  the 
existence  of  the  trust ;  whereas  the  fourth  section  requires  the 
very  agreement  to  be  in  writing  and  signed  by  the  person  to 
be  charged.*     The  weight  of  authority,  however,  seems  decid- 

1  Beade  v.  LivingstOD,  8  Johns.  Ch.  481 ;  Winn  t>.  Albert,  2  Md.  Ch.  Dec. 
1 69,  affirmed  on  appeal,  5  Md.  B.  66 ;  Izard  e.  Izard,  Bailey,  Eq.  (S.  C.)  288  ; 
Andrews  v.  Jones,  10  Ala.  R.  400;  Blow  v.  Ma^nard,  and  Lawrence  v.  Blow, 
S  Leigh,  (Va.)  S9;  Smith  «.  Greer,  8  Hamph.  (Teon.)  118;  Wood  o.  Savage, 
3  Dotig.  (Mich.)  816 ;  Davidson  t>.  Graves,  Riley,  Eq.  (3.  C.)  222 ;  BotM  v. 
Core;,  le  Barb.  (N.  Y.)  1S6  ;  Siorj  Eq.  Jur.  Ed.  IBfll,  g  S74.  The  Coait  of 
Chancery  In  New  Jersey,  however,  have  said  that  where  an  ante-nnptial  settle- 
ment was  fairly  shown,  they  woi^  be  inclined  to  give  validity  to  the  settlement 
in  pursuance  of  it,  even  against  creditors ;  but  tbej  did  not  consider  a  recital  in 
a  post-nuptial  deed  of  settlement,  nor  declarations  of  a  hnsband  made  during 
covertnre  and  shortly  before  the  conveyance  by  the  wife  aod  himself  to  hia 
■on,  as  satislhctory  proof.  Satterthwmte  v.  Emley,  S  Green,  Ch.  489,  per 
Hdnes,  C. 

9  Randall  c.  Mo:^;ait,  IS  Te*.  Jr.  67. 
80 
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ediy  to  establish  that  a  settlement  or  other  wridng  made  after 
marriage  and  recognizing  an  ante-nuptial  verbal  contract,  is 
binding  upon  the  parties.^  Nor  does  it  appear  that  any  vio- 
lence is  thereby  done  to  the  spirit  of  the  fourth  section.  The 
memorandum  required  by  that  section  need  not  be  contempo- 
raneous with  the  making  of  the  contract ;  it  is  only  necessary 
that  the  contract  be  put  in  that  form,  before  any  action  can  be 
maintained  upon  it.^  Then,  it  becomes  a  binding  agreement; 
and  it  seems  to  be  no  reason  for  holding  otherwise  in  cases  of 
marriage  contracts,  that  the  marriage  has  intervened,  for  that 
is,  so  to  speak,  but  the  payment  of  the  consideration.  No 
rehef  is  sought  or  claim  founded  upon  the  contract,  until  after 
it  is  perfected  by  being  put  in  writing.  But  when  the  rights 
of  creditors  accruing  in  the  meantime  are  concerned,  the  case 
is  different.  The  writing  made  after  marriage,  or  the  recital 
of  the  ante-nnptia]  contract  in  the  post-nuptial  settlement,  can  . 
have  no  relation  back  to  the  date  of  the  verbal  contract  so  as 
to  make  it  effective  as  of  that  date,  and  consequently  the  settle- 
ment upon  the  basis  of  that  verbal  contract  must  be  regarded 
as  purely  voluntary,  and  cannot  affect  preexisting  rights  against 
the  properly  conveyed.' 

1  Montacata  n.  Mazwell,  1  F.  Wnu,  ai8 ;  SCra.  236 ;  Hammeraly  p.  De  Biel, 
13  Clark  &  Fin.  4S;  Argenbright  v.  Ctunpbell,  8  Hen.  SeHudC  (Va.)  144. 

*  See  post,  5  848. 

3  Ji  vary  able  disciunoii  of  thia  point  will  be  ibnnd  in  the  opinion  of  die 
Maryland  Court  of  Appeals,  in  Albert  e.  Winn,  S  Md.  B.  66. 
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CHAPTER  XII. 

CONTRACTTB    FOR    LAND. 

§  235.  Op  the  various  topics  embraced  by  tlie  provisions  of 
the  Statute  of  Frauds,  Dothiiig  seems  to  have  attracted  such 
aoxious  attention  on  the  part  of  its  framers  as  the  whole  class 
of  transaclious  affecting  the  title  to  real  estate.  The  expanded 
phraseology  of  the  fourth  section  in  this  respect,  although  it 
may  not  indeed  appreciably  enlarge  the  scope  of  the  section, 
evinces  this  spirit  very  clearly ;  specifying,  as  it  does,  those 
lighter  shades  of  interest  which  may  be  said  merely  to  concern 
land.  But  this  general  drift  and  policy  of  the  statute  may  be 
especially  apprehended  by  comparing  together  the  several  pro* 
visions  bearing  on  this  kind  of  property.  We  have  already 
had  occasion  to  examine  those  sections  in  which  the  formality 
of  a  writing  is  exacted  in  all  cases  of  the  creation  or  transfer 
of  a  legal  title  to  land,  and  written  evidence  of  all  declara- 
tions of  trusts  or  confidences  in  land ;  and  we  now  find  the 
same  watchful  disposition  guarding  against  the  too  ready  alien- 
ation of  this  important  species  of  property,  by  denying  any 
remedy  upon  a  mere  contract  for  the  sale  of  it,  unless  prQved 
by  a  memorandum  in  writing  executed  by  the  party  to  be 
charged  thereby.  In  view  of  the  fact  that,  in  the  course  of 
their  independent  legislation,  some  of  the  States  have  omitted 
one  or  more  of  these  provisions  while  retaining  others,  it  is 
well  to  observe  how  far  those  sections  which  concern  the  crea- 
tion and  transfer  of  land^may  be  made  to  supply  the  place  of 
that  which  we  have  now  to  consider.  We  have  already  bad 
occasion,  in  introducing  the  subject  of  trusts,  to  notice  the  re- 
lation which  the  seventh  section,  covering  trusts,  bears  to  that 
which  is  now  before  us. 
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§  226.  In  Pennylvania,  where  the  first  three  sections  only 
of  the  English  statute,  those  which  relate  to  the  creation  and 
transfer  of  estates  in  land,  have  been  r^nacted,  the  courts 
have  repeatedly  had  occasion  to  deal  with  verbal  contracts  for 
the  purchase  or  sale  of  such  estates.  And  although  there  have 
been,  particularly  in  the  more  recent  decisions,  indications  of  a 
disposition  to  consider  the  English  statute,  including  the  fourth 
section,  as  having  some  force,  by  adoption  into  the  common 
taw  of  the  State,  to  restr^n  the  right  of  action  upon  such 
contracts,  the  law  as  it  now  stands  clearly  allows  that  right.^ 
But  it  allows  it  for  the  mere  and  narrow  purpose  of  recovering 
damages  for  the  non-performance  of  the  contract,  and,  under 
the  liberal  and  salutary  application  of  those  sections  which 
have  been  preserved  in  that  State,  the  right  is  considerably 


1  Bell  V.  Andrews,  i  Dall.  102 ;  Eiring  s.  Tees,  1  Bino.  450 ;  UcDoirell  «. 
Oyer,  21  Penn.  R.  417 ;  Earts  tr.  Cnmmitigs,  24  Peno.  State  R.  SS;  KU«na 
o.  AminoD,  1  Grant,  (Penn.)  ISS.  In  Pugh  v.  Good,  9  WbHb  &  Serg.  S6,  CHb- 
Bon,  C.  J.,  said :  "  I  would  bold  the  parUcoIar  claiue  in  the  fourth  section  of  the 
British  Statute  of  Frandt  to  hare  been  introduced  here  by  adoption,  had  not 
this  court,  very  incoDiisteotlj,  I  think,  Jield  it  otherwise  in  Bell  v.  Andrews, 
supra.  &»  it  is,  we  must  take  that  claose  with  its  equitable  exceptions  to  be 
part  of  onr  peculiar  coninion  law  adopted  in  analt^  to  the  British  statute,  aa 
we  take  the  doctrine  of  charitable  uses  to  be  adapted  in  aualogj  to  the  statute 
of  that  name ;  or,  if  it  must  ntceaarily  have  a  staiMe  f<Mmdation,i>e  mnst  forcibly 
engraft  it  on  that  clause  of  onr  act  which  limits  the  effect  of  a  parol  conveyance 
to  the  creation  of  an  estate  at  will,  though  there  be  great  difficidty  in  doing  thit.' 
The  case,  however,  presented  fair  ground  for  a  decree  of  specific  ezecotioa  on 
account  of  part  perfonnance,  which  wai  accordingly  granted.  In  EUet  a.  Pax- 
flon,  S  Watts  &  Sei^.  418,  it  was  swd  that  on  an  action  for  refusal  to  fulfil  a  con- 
tract to  purchase  land,  the  vendor  was  at  moti  only  entitled  to  recover  his  actnal 
damage.  In  Whitehead  r.  Cut,  G  Watts,  368,  which  was  an  action  for  damages 
ibr  refasal  to  conveg  land  according  to  a  veriial  coutract,  brought  as  it  appeared 
for  the  pur'pose  of  obtaining  an  opinion  of  the  court  on  the  point  whether  such 
an  action  would  lie,  Huston,  J.,  said:  "  If  the  question  were  new,  and  there  were 
no  deciaons  on  the  subject,  and  it  were  necessary  to  decide  it  in  this  case,  it 
would  deserve  and  obtain  very  serious  consideration."  These  eipreanons  show 
that  an  important  question  in  that  State  is  atitl  regarded  as  not  qnlte  doted. 
It  would  be  unprofitable,  however,  for  us  to  pursue  it  here,  as  in  the  great  body 
if  not  all  of  the  other  States,  the  enactments  referred  to  have  been  incorporated 
together  in  the  local  law. 
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affected  in  its  extent  Thus,  ia  an  action  by  the  vendor  on 
such  a  contract,  be  Ja  not  allowed  to  recover  the  full  amount 
of  the  purchase-money  agreed  to  be  paid ;  for  this,  it  ia  said, 
would  be  in  effect  to  compel  the  vendee  to  a  specific  execution  of 
the  oootract,  against  the  spirit  of  tbe  other  sections  forbidding 
the  establishment  of  a  title  to  land  without  writing.^  The  vendee 
may  recover  the  actaal  damage  he  has  sustained  by  tbe  refusal 
of  tbe  other  to  carry  out  the  contract,  and  nothing  more.  And 
where  tbe  vendee  sues  for  a  breach  by  the  vendor,  it  should 
seem  plain  that  he  is  to  recover  only  his  actual  damage,  and 
not  the  value  of  the  land,  which  he  bargained  for,  but  cannot 
acquire  a  tide  to  on  account  of  the  first  three  sections  of  the 
statute.  The  value  of  tbe  land  may  indeed  be  his  actnal 
damage,  as  in  a  case  where  he  bas  rendered  services  or  given 
value  in  any  way,  upon  an  agreement  to  be  reimbursed  in 
land ;  and  here,  of  course,  he  is  not  debarred  from  recovering 
the  whole  amount  of  that  valuation.'  But  the  learned  judges 
of  that  State  have  uniformly  refused  to  decree  a  specific  execu- 
tion of  a  verbal  contract  for  the  sale  or  purchase  of  land,  un> 
less  there  existed  such  circumstances  as  in  England  are  held, 
in  equity,  to  deprive  tbe  fourth  section  of  its  application,  such 
as  part  performance  of  the  contract,  to  a  certain  extent,  by  one 
party  on  tbe  faith  of  the  other's  engagement ;  or  to  eject  the 
vendors  by  proceedings  at  law  upon  the  proof  of  such  oral 
contract ;  and  their  determinations  have  been  placed  upon  the 
ground  of  the  existence  in  their  own  law  of  the  provisions 
against  the  creation  of  estates  in  land  without  writing.'  It  is 
thus  apparent  that  so  far  as  the  office  of  tbe  fourth  section  is 

1  Wibon  v.  Clarke,  1  Watte  &  Serg.  564  ;  McDowell  v.  Ojer,  mipni,-  Moora 
s.  8^1, 19  Fenn.  (7  Hvt.)  161 ;  Ellet  v.  PazioD,  ttipra. 

'  Mi^OoweU  V.  Oyer,  tupra ;  Jack  v.  McKee,  9  Barr,  S3S ;  Both  ■>.  Ba^  lb. 
260;  MalauD  v.  AmmoD,  1  Grant,  12S.  ^ 

>  See  the  various  cases  cited  in  tbii  Mctian,  and,  io  addition,  Solat  v.  Hiok- 
man,  SO  Penn.  (a  Harr.)  160;  Kurtz  t>.  Cnnumiiga,  24  Penn.  State  R.  SS; 
Malaan  v.  Ammon,  tupra;  Fattiion  e.  Horn,  1  Grant,  301 ;  Wble  v.  Wible,  lb. 
406  ;  FoatletLwaite  v.  Preaze,  31  Feiia.  State  B.  473. 
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to  cut  off  such  an  equitable  claim  of  title  in  luid  aa  arises  in 
a  contract  for  the  purchase  of  it,  that  office  is  fulfilled  by  the 
other  provisions  referred  to. 

S  3^7.  With  these  preliminary  observations,  we  pass  to  the 
examination  of  that  clause  of  the  fourth  section  whidi  .immedi- 
ately forms  the  subject  of  the  present  chapter.  Two  quesdona 
present  themselves  under  this  clause  which  will  be  examined  iu 
order :  /irat,  What.ia  embraced  in  the  words  "  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,"  and, 
secondly.  What  is  a  "  contract  or  [for]  sale  of "  such  lands, 
etc.;  the  one  question  relating  to  the  aui^ect-Tnatter,  and  the 
other  to  the  nature  of  the  transaction, 

§  SS8.  We  have  already  bad  occasion  to  remark  that  the 
language  which,  in  the  first  section,  is  osed  to  describe  the  in- 
terest intended  to  be  made  grantable  from  that  time  by 
writing  only,  appears  to  be  no  more  comprehensive  than 
that  here  employed  to  describe  the  interest  which  it  was 
intended  should,  front  that  time,  be  bargained  for  by  writing 
only.'  Such  we  saw  was  the  opinion  of  a  very  eminent 
writer;'  and  a  broad  and  rational  view  of  the  whole  statute 
taken  together,  as  it  affects  real  property,  leads  to  the  conclu- 
sion that  the  Parliament  which  enacted  these  several  sections,  as 
well  as  that  which  concerns  trusts,  did  not  design  to  make  any 
distinction  between  them  in  this  respect.  In  the  case  of  Wood 
V.  Lake,  so  prominent  iu  a  former  chapter,  on  the  subject  of 
leases,  it  appears  by  one  of  the  reports  that  Lee,  C.  J.,  took 
occasion  to  express  an  opinion  upon  the  force  of  the  term, 
"  any  uncertain  interests,"  eto.,  used  in  the  first  section,  and 
considered  that  it  meant  uncertainty  of  duration,  and  not  un- 
certunty  of  quantity,  of  interest.'  And  it  seems  to  havfe  been 
supposed  in  a  Massachusetts  case,  that  the  decision  in  Wood 

'  Sir  Edirsrd  SugdeD.io  bis  Treatise  on  the  lAwof  VcDdonand  Pnrchuen, 
>  See  the  report  of  thai,  caae  ia  note  to  §  23,  ante. 
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V.  Lake,  to  the  efiect  that  the  privilege  of  stacking  coals  on 
aaother's  land  for  ,  seven  years,  could  be  conferred  without 
writing,  might  be  supported  on  the  particular  words  in  ques- 
tion.' The  repeated  decisions  in  England  since,  however, 
overruling  the  principle  of  Wood  v.  Lake,  notwithstanding  the 
words  still  remain  in  the  English  statute,  show  conclusively 
that  no  such  virtue  cao  now  be  attributed  to  them.  The  words 
"  lands,  tenements,  and  hereditaments,"  which  occur  in  every 
part  of  the  statute  where  real  estate  is  dealt  with,  certainly 
seem  to  embrace  all  which  can  be  embraced  by  the  other 
phrases  occasionally  used ; '  and  we  may  perhaps  find  the  latter 
to  be  important  in  the  construction  of  the  statute,  only  in  the 
way  of  an  illustration  of  the  extreme  solicitude  of  its  framers 
to  guard  property  of  this  nature  from  the  perils  of  oral 
testimony. 

§  S:^.  That  the  fourth  section   extends  to  and  embraces 
equitable,  as  well  as  le^;al,  interests  iu  land  is  well  settled.     It 


1  Stevens  e.  SleTeni,  11  Met  3G1. 

*  Of  the  word  lenemertii,  which  is  the  onlj  word  used  in  the  statue  de  donit 
to  expren  its  sDbject-nutttBr,  Lord  Coke  says,  that  it  «'  includes  not  only  all  coi^ 
porate  inheritances,  which  are  or  maj  be  hotden,  but  also  all  inheritances  inning 
ont  of  any  of  those  inheritances,  or  concerning,  or  annexed  to,  or  exercisable 
wilhin,  the  same,  though  they  lie  not  in  tennre."  It  was  suggested  by  Lord 
Uttledale  in  Etsiis  r.  Roberts,  6  Bam.  &  Crei.  829,  that  the  words  "lands, 
teDementB,  and  hereditamenta,"  in  the  fourth  section  were  used  by  the  legisla- 
tare  to  denote  a  fee-simple,  and  the  words  "any  interest  in  or  concerning 
them,"  were  used  to  denote  a  chattel  interest,  or  some  interest  less  than  a 
fee-simple.  But  it  is  settled  that  the  seventh  secdon,  in  regard  to  trusts, 
extends  to  tmsts  in  chattels  real,  though  the  latter  words  are  not  used, 
(anf«,  S  6!.)  And,  on  an  examination  of  the  whole  statute,  it  is  impossible  to 
conclnde  that  the  framers  of  it  meaot  to  affix  to  these  words  their  technical 
sense.  For  instance,  the  fifth  section  provides  that  devises  of  landi  and  Une- 
nentt  shall  be  in  writiDg,  while  the  stsch  provides  that  no  written  devise  of 
!andM,  tenemenU,  or  heredUamenli,  shall  be  revoked  except  in  certain  modes, 
but  that  oil  devises  of  lands  and  lenemenla  shall  continue  in  force  till  so  revoked. 
Agun,  the  seventh  section  provides  that  declarations  of  trusts  in  landi,  ttnt- 
■i«nU,  or  hereditamttiU,  shall  be  manifested  by  writing,  while  the  eighth  excepts 
reaultiDg  tmsts  in  landi  or  tenemtnti.  Obviously  it  is  unsafe,  on  a  statute  so 
loosely  drawn,  to  determine  anything  on  merely  verbal  differences. 
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haa  been  held  by  Mr.  Jusdce  Story,  that  a  verbal  coDtract  to 
buy  a  contract  for  lands,  or,  in  other  words,  to  buy  another 
man's  rights  under  an  executory  a^eement  for  the  sale  of 
lands  to  him,  was  affected  by  the  statute,  becaoBe  it  was  for 
the  purchase  of  an  equitable  interest  in  real  estate.''  Nor  can 
a  mortgagor's  equity  of  redemption  in  the  mortgaged  real 
estate  be  bought  or  sold  without  writing ; '  nor,  it  would  s^m, 
can  it  be  pledged  without  writing,  though  the  contrary  haa 
been  held  in  Kentucky.^  The  contract  in  such  a  case  must 
eventually  work  a  transfer  of  the  equitable  right  and  title. 

§  ^SO.  A  widow's  right  of  dower  also  is  clearly  an  interest 
in  land,  which  cannot  be  released,  waived,  or  discharged  without 
writing.*  Of  course,  the  statute  extends  to  rents,  commons, 
and  all  incorporeal  hereditaments.'  It  also  embraces  agree- 
ments for  the  assigumeut  of  a  lease,*  and  executory  agreements 
for  the  creation  of  such  leases  as  would  be,  after  they  were 
created,  valid  by  reason  of  the  exception  contained  iu  the 
second  section  of  the  statute.'  But  an  agreemeot  for  board 
and  lodging,  as  not  involving  an  IntereM  in  land,  is  held  not 
to  require  a  written  memorandum.* 

>  Smia  «.  Biinil)U),  >  Samn.  439 ;  Hogbea  v.  Hoore,  7  Cnnch,  (S.  C.)  1 76  ; 
Simma  n.  Killiu,  12  Ind.  (N.  C.)  S52 ;  Toppn  d.  hotnat,  80  Eug.  Law  &  Eq. 
437 ;  Richudi  v.  Richu^E,  9  Gray,  (Man.)  SIS. 

■  Scott  V.  McF&rl&ud,  IS  Man.  R.  SOB;  MarUe  tr.  MaiUe,  B  N.  H.  ST4; 
Hufchea  v.  Moore,  tnpra ;  Kelle;  v.  Stanberjr,  IS  Ohio  B.  40B.  But  bm  Foineij 
V.  Winahip,  12  Maas.  B.  Gl« ;  Bogg  v.  Wilkbis,  1  Gnnt,  Pa.  67. 

3  Griffin  v.  Coffej,  9  B.  Moa.  462. 

*  Finoe}^  o.  Finney,  1  Wits.  34 ;  White  v.  White,  1  Harr.  (N.  J.)  20S ;  Keeler 
».  Talnall,  S  ZabrnkJe,  (N.  J.)  6!  ;  Hall  v.  Ball,  3  McConl,  Ch.  (S.  C.)  289 ; 
Sbotwell  V.  Sedan,  3  Eunm.  (O.)  6.  The  mere  attignment  of  dower,  however, 
may  be  hy  parol,  aa  the  eatate  ia  coiiferred  upon  the  widow  bj  the  act  of  the 
law.     Antt,  §  77. 

S  Roberta  on  Fraada,  p.  127. 

fl  Anon.  1  Vent.  361 ;  Poaltney  v.  Holmei,  1  Stra.  406. 

7  KdgB  r.  Stratford,  1  Cro.  &  Jerr.  891  ;  S.  C.  1  Tyrw.  93 ;  Delano  d.  Mon- 
tague, 4  Ciufa.  (Maaa.)  42 ;  SCackberger  v.  MostaUer,  4  Ind.  (Porter,)  R.  461. 
But  aince  tbe  reviaion  of  the  New  Tork  Statutea,  (2  R.  S.  184,  §S  6,  8,)  aea 
Young  V.  Dake,  1  SelJ.  (N.  Y.)  463. 

•  Wright  t>.  Stra^ert,  2  L.  T.  H.  S.  175. 
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§  281.  Mere  postesaion  of  land  seems  to  l>e  properly  re- 
garded  as  aucb  an  interest  in  or  concerning  the  land  itself,  as 
cannot  be  contracted  for,  or  disposed  of  without  writing.  Mr. 
Baron  Parke,  it  is  true,  in  a  case  where  the  contract  in  ques- 
tion was  really  for  an  assignment  of  a  lease,  and  of  course  not 
binding  by  parol,  said,  that  if  it  had  been  to  relinquish  the  pos- 
session merely,  it  might  not  have  amounted  to  a  contract  for 
an  interest  in  land.^  But  upon  such  a  casual  suggestion  as 
diis,  it  would  be  unreasonable  to  base  an  exception  which  goes 
more  to  the  letter  than  to  the  spirit  of  the  statute.  As  was  sud 
in  the  Supreme  Court  of  New  York,  "  Possession  is  prwul 
facie  evidence  of  title,  and  no  title  is  complete  without  it," 
and  accordingly  they  held  that  it  '■'■  must  be  considered  an  in- 
terest in  land,  within  the  meaning  of  the  Statute  of  Frauds."  ' 
In  Maine,  where  by  statute  a  mortgagee  might  recover  pos- 
session before  any  breach  of  the  condition,  if  there  was  no 
agreement  to  the  contrary,  it  was  held  that  such  an  agreement 
most  be  in  writing  as  affecting  the  title  to  real  estate  by  divest- 
ing the  party  of  the  right  of  possession.'  And  it  was  appar- 
ently on  the  same  ground  that  it  was  held  in  Connecticut,  that 
a  verbal  agreement,  made  at  the  delivery  of  a  deed,  that  the 


1  Iq  Bnthunera  v.  Hajes,  6  Mees.  &  We1&  156. 

s  Howard  v.  Eaiton,  7  JoIids.  306,  wbieh  wu  aftenraTdi  quoted  to  tlie  lame 
poiat  and  affirmed  in  Lower  p.  Tiaten,  T  Coweo,  268.  Shortlj  after  Howard 
B.  Easton,  tliere  wa*  a  case  in  New  York,  where  one  man  agreed  to  remove  hie 
feaca  BO  as  to  open  a  certuo  road  to  its  original  width,  and  in  coDudenlion 
thereof  anotbei*  agreed  to  paj  bim  a  sum  of  money ;  the  court  held  tbat  thia 
wai  not  an  agreement  coDceming  an  inl«rest  in  land,  since  no  interest  in  land 
was  to  be  coDTejed.  Bat  it  woald  leem  tbat  bere  the  former  party  gave  up  the 
posMonon  of  his  laud,  if  he  did  not  give  up  the  fee  by  dedication  to  the  public, 
and  that  the  &ct  that  the  latter  party  did  not  perannally  acquire  it  ihould  make 
no  difference.  From  the  words  former  vndth,  however,  it  may  bo  gathered  that 
the  bargainor  had  without  right  inclosed  part  oX  the  highway,  in  wbiuh  case  he 
evidently  had  nothing  in  the  land  in  question  to  part  with.  The  case  is  Storms 
f.  Snyder,  10  Johns.  110. 

3  Norton  p,  Webb,  SS  Maine,  (5  B«d.)  218 ;  Coleman  d.  Packard,  16  Maes. 
B.31I. 


.dbyCoOglc 


28S  STATUTE   OF   FRAUDS.  [CU.    XU: 

grantee  should  not  take  possessioD,  nor  record  his  deed,  until 
he  should  pay  the  first  instalment  of  the  pnrcbase-monejr,  was 
inoperative.' 

^  ^S@.  An  easement  in  the  land  of  another  is,  by  common 
law,  grantable  only  by  deed,  and  of  course  no  verbal  agreement 
which  amounts  to  conferring  an  easement  or  a  right  in  the  nature 
of  one  can  he,  as  such,  avtulable  to  either  of  the  parties  to  it. 
The  law  on  this  point  is  too  well  settled  to  require  any  detailed 
citation  of  authorities.^  Many  cases  have  arisen,  however,  in 
England  and  in  this  country,  where  such  a  verbal  agreement, 
when  it  has  been  so  far  acted  upon  by  one  of  the  parties  that 
it  would  be  a  fraud  upon  him  to  repudiate  it,  has  been  held 
binding  against  the  other  in  a  court  of  equity ;  but  for  these 
cases  reference  must  be  had  to  a  subsequent  chapter,  in  which 
the  whole  subject  of  the  peculiar  equitable  doctrine  as  to  con- 
tracts within  the  Statute  of  Frauds  is  examined.' 

§  233.  Although  the  improvements  put  upon  land,  such  as 
buildings  and  other  erections,  tillage  and  labor  generally,  may  be 
so  incorporated  with  the  land  itself  as  to  be  inseparable  there- 
from in  fact,  yet  it  would  seem  that  they  ought  to  be  so  far  sepa- 
rately regarded  as  to  be  capable  of  a  distinct  purchase  and  sale 
by  a  verbal  contract.  In  the  comparatively  late  case  of  Falmouth 
V.  Thomas,  where  the  action  was  upon  a  wbal  agreement  by 
the  lessee  of  a  farm,  "  to  take  at  a  certain  valuation  growing 
crops  thereon,  and  certain  work,  labor,  and  materials  which  the 
plaintiff  had  done  and  expended  upon  the  land,"  Lord  Lyndhtirst 


1  Gilbert  v.  Bulkier,  ^  '^ono-  K.  262.  Id  Kerr  v.  Shaw,  19  Johni.  (N.  T.) 
S36,  it  wu  held  that  a  ynrraaty  for  the  quiet  eDJoymeul  of  I&nd  wai  within  the 
Btatate,  and  must  eiprem  the  congideration  of  it  At  to  the  poaMMon  of  land 
being  an  interest,  etc.,  within  the  itatule,  see,  farther.  Smart  e.  Harding,  29  E. 
L.  &  £.  252 ;  Whittemore  «.  Gibba,  4  Forter,  (N.  H.)  484 ;  UennTille  o.  Sitreiv 
thorn,  1  Grant,  (Fa.)  410 ;  Sutton  v.  Sean,  10  Ind.  R.  S23. 

>  See  the  decisions  collected  and  reviewed  in  Gale  &  Whatley  on  Eaaementa, 
cap.  3,  §  1.  Also  in  Angell  on  WatercouTMS,  §  16S,  et  teq.  And  tee  anU, 
§  21,  «( leq.,  in  relation  to  licentes  to  be  e:(ercised  upon  lud. 

3  See^oU,  Chapter  XIX. 
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said :  "  Tbe  defendant  would  not  have  the  benefit  of  the  work, 
labor,  and  materials,  unless  he  has  tbe  land ;  and  we  are  of 
opinion  that  the  rig'ht  to  the  crops,  and  the  benefit  of  the  work, 
labor,  and  materials,  were  both  of  them  an  interest  in  the  land ; 
but  if  either  of  the  two  were  properly  an  interest  in  the  land,  this 
would  form  a  soflicient  objection  to  the  special  counts,"  etc. 
And  again,  of  the  latter  part  of  tbe  agreement,  he  says,  "  it  was 
a  contract  for  that  which  was,  at  the  time  of  such  contract,  an 
interest  in  the  land,  and  for  that  which  never  was  and  never 
could  be  separated  from  it."^  It  will  be  observed,  however, 
that  his  Lordship  himself  admitted  it  to  be  unnecessary  to  the 
case  to  decide  this  point;  and  doubtless  his  attendon  was  upon 
that  account  less  strictly  bestowed  upon  it.  It  is  certainly 
settled  in  England,  that  an  agreement  to  pay  an  increased  rent 
in  consideration  of  repairs  is  not  to  be  treated  as  a  new  lease, 
and  this  seems  to  cover  the  principle  which  has  been  stated.' 
The  American  courts  have  taken  the  broader,  and,  on  the  whole, 
more  reasonable  view  of  the  subject,  and  however  the  law 
might  now  be  held  in  England  in  a  case  directly  presenting 
the  question,  it  appears  to  be  settled,  so  far  as  this  country  is 
coDcemed,  that  these  improvements  put  upon  land  are  not  ne* 
cessarily  to  be  regarded  as  land,  because  incorporated  with  it. 
In  New  York,  in  a  case  where  a  verbal  promise  to  pay  the 
pyutiff  (who  had  without  any  title  entered  and  occupied  and 
improved  the  defendant's  land)  for  his  tillage,  and  sundry 
buildings  erected  thereon,'  was  held  by  the  Supreme  Court  to 
be  binding.  Spencer,  J,,  delivering  the  opinion  of  the  court, 
thus  clearly  and  rationally  set  forth  the  view  on  which  the 
decision  proceeded :  "  This  was  not  a  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,  but  related  to  the  Ic^or  only  which  had  been  bestowed 


1  Earl  of  Falmonth  v.  Tbtxaai,  1  Cro.  &  Meet.  69. 

*  Hobj  V.  Boebuck,  2  Muvb.  499 ;  S.  C.  I  Tktut.  1S7 ;  Price  f.  Leyborn^ 
Gow,  109. 
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upon  the  land,  under  the  denomination  of  improvements. 
Was  it  ever  supposed  that  a  parol  contract  to  pay  for  work  to 
be  done  on  land,  or  for  what  had  been  done,  was  a  void  nnder- 
taking  as  under  the  statute  1  The  contract  in  such  case  does 
not  go  to  take  from  the  promisor  the  land  or  any  interest  io 
or  concerning  it."^ 

§  SS4f.  In  the  case  of  fixtures,  which  are  in  no  sense  incor- 
porated with,  but  merely  annexed  to,  the  freehold,  the  rule  ia 
well  settled,  that  the  fourth  section  does  not  apply  to  render 
verbal  contracts  for  the  sale  of  them  inoperative.'  As  has 
been  very  correctly  observed,  a  transfer  of  fixtures  simply 
seems  to  be  nothing  more  than  a  transfer  of  the  right  which 
the  vendor  has  to  sever  certiun  chattels  attached  to  the  soil,  but 
not  part  of  the  freehold.' 

§  2S5.  Under  the  general  head  of  contracts  for  the  sale  of 
what  is  annexed  to,  or  incorporated  with  land,  the  most  diffi- 
cult and  embarrassing  cases  are  those  which  deal  with  contracts 
for  the  sale  of  crops  and  other  natural  products  growing  upon 
land.     Upon  this  subject,  the  decisions  .of  the  English  courts 


1  Frear  0,  Haidenbiirgh,  5  Johns.  873,  tud  ths  following  casea:  Benedict 
c.  Beebee,  11  Johns.  Ub;  Mitchell  o.-Bnah,  7  Cow.  ISd;  Lower  v.  WiDteis, 
lb.  2S8;  Howard  d.  Eaaton,  7  Johns.  20fi.  A  subscription  paper  for  the 
erectioD  of  a  ebnrch  edifice  was  held  (apparently  00  the  same  principle)  to  be 
not  a  contract  witlun  the  New  York  Statute  of  Frands,  in  Bamea  e.  Ferrine,  IS 
Barb.  219.  Tha  docuine  ezprened  in  Frear  v.  Hardeobui^h  hag  been  also 
adopted  in  Alabama,  Scc^n  v.  Slater,  !2  Ala.  R.  687;  Cassell  v.  Collins,  38 
Ala.  R.  676 ;  in  Iowa,  7ickapoMe  tt.  Herlick,  1  Morrii,  ITS ;  and  b  Uiiaoari, 
Clark  V.  Shultz,  4  Mo.  R.  239,  where  it  waa  commended  on  the  farther  ground 
of  the  encouragement  which  it  offered  to  settlers  to  occupy  and  improve  uncul- 
tivated lands.  Perhaps,  also,  in  Tennont,  Forbes  t.  Hamilton,  !  Tyler,  SS8  ;  and 
it  has  been  referred  to  by  the  Supreme  Court  of  Indiana  as  settled.  Ureen 
V.  Vardiroan,  2  Blackf  8M. 

>  Hsllen  D.  Rauder,  t  Cto.,  Mees.  &  Bos.  iSS.  Per  Poi^e,  B.,  in  Horsfall 
I^Kay,17La«  J.  £xch.  386;  Bostwick  p.  Leach,  SDay,  (Conn.)  476.  Where 
a  bouse  standing  on  the  land  of  soother  has  been  sold  and  delivered  to  a  third 
party,  the  seller  may  recover  the  price  on  the  common  count  for  goods  sold  and 
delivered.    Keyson  n.  District  No.  S,  in  Sinapee,  3fi  N.  H.  477. 

■  Clutty  on  Contracts,  p.  SSO. 
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have  been  singularly  Tacillating  and  inconsistent,  and  Daany 
cases  in  which  particular  rules  have  been  laid  down  for  deter- 
mining the  question  of  the  application  of  the  statute  have,  on 
subsequent  consideration,  been  in  whole  or  in  part  overruled. 
It  would,  therefore,  be  presumptuous,  and  would  only  mislead 
the  reader,  to  attempt  to  reconcile  all  the  decisions ;  at  die 
same  time  it  is  impossible  to  esc^ie  the  daty  of  investigating 
tbem  and  comparing  the  prinraples  upon  which  tbey  have  been 
respectively  decided. 

§  2S6.  There  is,  of  course,  nothing  in  the  vegetable  product 
itself,  which  is  an  interest  in  or  concerning  land.  When  severed 
from  the  soil,  whether  treesjgrass,  and  other  spontaneous  growth, 
(jnima  vestura,)  or  grain,  vegetables,  or  any  kind  of  crops 
properly  so  called,  (Jructus  industriales,)  the  product  of  peri- 
odical planting  and  culture,  they  are  aUke  mere  chattels,  the 
sale  of  which,  when  their  value  exceeds  a  certain  sum,  may-  be 
afiected  by  another  provision  of  the  statute,^  but  is  no  way 
affected  by  that  which  we  are  now  considering.  And  this 
severance  may  be  a  severance  in  fact,  as  when  they  are  actually 
cut  and  removed  from  the  ground ;  or  a  severance  in  taw,  as 
when,  while  they  are  still  growing,  the  owner  in  fee  of  the 
land,  by  a  valid  conveyance,  sells  them  to  another  person  ; '  or 
where  he  sells  the  land,  reserving  them  by  express  provision.' 
In  certun  cases,  also,  though  they  are  actually  growing  in 
land,  tbey  may  never  have  any  character  of  realty  themselves; 
as,  for  instance,  if  the  tide  to  them  and  the  tide  to  the  land 
were  originally  and  have  remained  distinct.  A  familiar  case 
of  this  is  found  in  nnrsery  trees ;    the  nursery-man  merely 

1  l^e  MTeateenth  wclioD.    See  pott,  Chapter  AlV. 

"  Warren  r.  Letand,  2  Barb.  (N.  T.)  618;  Smltb  o.  B17WI,  0  Maryland  R. 
141.    This  appears  to  have  been  the  mm  in  Teal  n.  Anty,  !  Brod.  &  Bing.  99. 

3  Bank  of  Lannngbnrgh  v.  Cnrj,  1  Barb.  (N.  T.)  U2.  A  itiortgagB  of 
growing  treei  or  grasa,  given  hj  the  owner  in  fee  of  the  land  of  whicb  they  are 
parcel,  doei  not  woA  a  wTenmce  of  them  from  the  land  until  tbe  mortgage 
becomes  absolate  by  the  non-performance  of  the  condition.  Per  Paige,  J. 
Ibid. 
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tuioff  Ae  land  for  the  puq)ose  of  noanahing  his  trees,  the 
interest  in  the  trees  may  be  considered  as  separated  from  the 
realty,  and  they  may  well  be  denominated  personal  chattels, 
for  the  wrongful  taking  and  conversion  of  which  the  owner 
may  maintuo  an  action  de  bonis  a^ortati»}  Snch  cases  of 
mere  annexation  to,  without  incorporation  with,  the  freehold, 
would  seem  to  be  properly  regarded  in  the  same  light  as  cases 
of  fixtures,  which,  as  we  hare  just  seen,  may  be  sold  withont 
writing.' 

§  S37.  Considering  these  vegetable  products,  however,  as 
growing  in  the  land,  there  is  great  conflict  in  the  cases  upon 
the  question  whether  a  contract  for  the  sale  of  them  shall  be 
regarded  as  a  contract  for  the  sale  of  an  interest  in  land.  But 
upon  a  careful  examination,  it  seems  that,  whereas  it  is  settled 
that  the  title  to  them,  while  growing,  cannot  be  proved  by  oral 
evidence,  the  more  approved  and  satisfactory  rule  is  that,  if 
sold  specifically,  and  to  be  by  the  terms  of  the  contract  delivered 
separately  and  as  diattels,  snch  a  contract  of  sale  is  not  affected 
by  the  fourth  section  of  the  statute,  as  amounting  to  a  sale  of 
any  interest  in  the  land ;  and  that  the  rule  is  the  same,  when 
the  transaction  is  of  this  kind,  whether  the  product  sold  be 
trees,  grass,  and  other  spontaneous  growth,  or  grain,  veget^les, 
or  other  crops  raised  by  periodical  cultivation.  This  important 
principle  requires  to  be  fully  developed  and  expliuned,  and  the 
authorities  examined  in  detail  and  applied.  * 


1  F«r  Dewey,  J^  delivering  the  opinion  of  the  Supreme  Court  of  Maaachii- 
tetta  in  MiDer  v.  Baker,  1  Met  27  ;  PentoQ  v.  Robert,  8  East,  88;  Windtuun 
■>.  W«j,  4  Tannt  ST.  In  Lee  i>.  Bisdoa,  T  Taunt  191,  Gibbe,  C.  J.,  diacuMng 
the  more  general  qnettion  of  fixtnreH,  wti  that  trees  in  a  naraery-gronnd  are  a 
put  of  the  freehdd  nntil  Mvered ;  but  this  muit  mean,  u  between  the  tieir  and 
the  execntor,  or  where  llie  entire  piopertj  in  the  land  and  the  tree*  growbig 
thereon  are  united  in  the  same  peraon.  See  Uiller  v.  Baker,  (upni.  It  it  i^ 
prehended,  howerer,  that  if  a  Dnraerj-man  having  trees  kidged  in  the  land, 
thould  aAerwaidi  purchase  the  land,  the  treee  would  not  thereby  be  mide  part 
of  the  realty. 

■  Ant»,  S  284. 
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§  SS8.  In  £merBOD  v.  Heelis  in  the  Common  Pleas  in  1809)* 
dw  action  was  assumpsit  for  non-fulfilment  of  b  verbal  contract 
to  remove  certain  lott  of  turnips,  alleged  to  have  been  bought 
of  the  plaintiff  by  the  defendant,  and  to  bring  back  and  lay  on 
the  ground  a  certain  quantity  of  manure.  The  turnips  were 
growing  at  the  time,  and  were  aold  at  auction  by  lots,  each  lot 
eoQtuning  BO  many  atitchea  or  rowe.  The  question  directly 
before  the  court  was  upon  the  sufficiency  of  the  auctioneer's 
memorandum  of  the  purchase,  and  it  was  held  to  be  sufficient. 
But  Chief  Justice  Mansfield  said,  in  passing :  "  Now  aa  to  this 
being  an  interest  in  land,  we  do  not  see  how  it  can  be  distin- 
guished from  the  case  of  hops,"  t.  e.,  Waddington  v.  Bristow, 
which  was  decided  in  the  Common  Pleas  in  1801.  Bearing 
in  mind  that  this  observation  waa  gratuitous,  ^re-  being  a 
Boffiaent  memorandum  produced,  and  also  that  the  circum- 
stance that  the  turnips  were  stJd  as  to  be  severed  and  removed 
from  the  laud,  does  not  appear  to  have  been  noticed  by  the 
Chief  Justice,  let  us  refer  to  the  case  he  alludes  to  as  indistin- 
guishable from  that  before  him.  In  Waddington  v.  Bristow, 
the  action  was  upon  a  verbal  agreement  for  the  purchase  of  all 
the  growth  of  hops  on  a  piece  of  land,  at  a  certain  rate  per 
hundred  weight,  to  be  in  pockets  and  to  be  delivered  at  s  place 
named  within  a  reasonable  time  after  the  hops  were  picked  and 
dried.  At  the  time  of  tiie  contract,  the  hops,  which  were  the 
subject  of  it,  were  nolfin  existence,  nothing  but  the  root  of  the 
plant  being  in  the  ground.  The  question  was  whether  it  was 
a  sale  of  goods,  wares.,  and  merchandise,  so  as  to  be  exempted 
nnder  an  exception  in  the  Stamp  Act.  All  Uie  judges,  except 
Chambre,  J.,  confined  themselves  to  deciding  that  questiou  in 
dte  negative  ;  he,  however,  went  fartlier,  and  stated  his  opinion 
that  the  contract  gave  an  interest  to  the  vendee  in  the  produce 
of  the  vendor's  land  ;  but  neither  he  nor  the  others  made  any 


1  Emenon  o.  HmIIs,  S  Trant.  18.     Oremiled  in  Enni  v.  RoberU,  5  Bam. 
&CrM.8S9.    Seepojf,  |S40. 
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allusion  to  the  Statute  of  Frauds.  The  point  before  the  court 
was  determined  without  any  reference  to  the  statute,  and  unless 
the  hops  were  necessarily  an  interest  in  land  because  they  were 
not  goods,  wares,  and  merchandise,  the  case  affords  no  autfaori^ 
for  the  decisioD  in  Emerson  v.  Heelis.' 

§  339.  In  Warwidc  v.  Brnce,  dedded  in  the  Queen's  Bench 
in  1813,  a  similar  question  arose.  The  defendant  verbally 
agreed  to  sell  to  the  pluntiff  all  the  potatoes  then  growing  on 
three  acres,  at  so  much  per  acre,  to  be  dng  up  and  carried 
away  by  the  plaintiff;  the  plaintiff  paid  ^£40  on  the  agreement, 
and  dug  up  a  part,  and  carried  away  a  part  of  those  dug,  but 
was  prevented  by  the  defendant  from  digging  and  carrying 
away  the  remainder.  It  was  held,  that  he  was  entitled  to  re- 
cover for.  this  breach,  the  oral  agreement  being  not  within  the 
fourth  section  of  the  Statute  of  Frauds.  Lord  Ellenborough 
said :  "  Here  is  a  contract  for  the  sale  of  the  potatoes  at  so 
much  an  acre ;  the  potatoes  are  the  subject-matter  of  the  sale ; 
and  whether  at  the  time  of  the  sale  they  were  covered  with 
earth  in  the  field  or  in  a  hex,  still  it  was  a  sale  of  a  mere 
chattel.' 

§  340.  Evans  v.  Roberts,  decided  in  the  Queen's  Ben(^  in 
1826,  was  an  action  on  the  defendant's  verbal  agreement  to  pur- 
chase  of  the  plaintiff  a  cover  of  potatoes  then  in  the  ground,  to 
be  turned  up  by  tiie  plaintiff,  at  the  price  of  £5,  of  which 
the  defendant  paid  one  shilling  earoesf.  A  verdict  had  been 
directed  below  for  the  plaintiff^  and  a  rule  to  set  it  aside  was 
now  discharged  by  ^e  court.  Mr.  Justice  Bayley  said  :  "  The 
effect  of  the  contract  was  to  give  the  buyer  a  right  to  all .  the 
potatoes  which  a  given  quantity  of  land  should  produce,  but  not 
to  give  him  any  right  to  the-  possession  of  the  land.  He  was 
merely  to  have  Ae  potatoes  delivered  to  him  when  the  growth 
was  complete."     He  admitted  that  Emerson  v.  Heelis  was 


I  Waddingbm  c.  Briitow,  2  Boa.  &  PulL  <63. 
■  Warwick  v.  Bruce,  2  M&ule  &  &  20fi. 
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against  him,  but  rejected  that  deeisiart  as  not  upon  a  point 
before  the  ooart,  and  as  founded  upon  a  misconception  of 
Waddiogton  v,  Bristow.  He  then  proceeds  to  say :  "  It  has 
been  insiUed  that  the  right  to  have  the  potatoes  remain  in  the 
groand  is  an  interest  in  the  land ;  but  a  party  entitled  to 
emblements  has  the  same  ri^t,  aod  yet  he  is  not  by  virtue 
(^  that  right  considered  to  have  any  interest  in  the  land." 
Holroyd,  J.,  said :  "  TMa  ia  to  be  considered  a  contract  for  the 
»aU  of  g»ods  and  chattels  to  be  delivered  a1  a  future  day. 
Although  the  vendee  might  have  an  inddental  right,  by  virtue 
of  his  contract,  to  some  benefit  from  the  land  while  the  potatoes 
were  arriving  at  maturity,  yet  I  think  he  had  not  an  interest  in 
tbe  land  within  the  meaning  of  the  statute.  He  clearly  bad  do 
interest  so  as  to  entitle  him  to  the  possession  of  the  land  for  a 
period  however  limited,  fw  he  was  not  to  raise  the  potatoes. 
Besides  this  is  not  a  contract  for  tbe  sale  of  the  produce  of  any 
^tecific  part  of  the  land,  but  of  tbe  produce  of  a  cover  of  land. 
The  plaintiff  did  not  acquire  by  the  contract  an  interest  in  any 
^lecific  portion  of  the  land.  The  contract  only  hinds  tbe 
vendee  to  sell  and  deliver  the  potatoes  at  a  future  time,  at  the 
request  of  tbe  buyer,  and,,  he  was  to  take  them  away."  And 
be  concludes  with  the  remark  that  the  contract  was  "  to  render 
what  afterwards  would  become  a  chattel."  Lord  Littledale's 
remarks  are  too  valuable  to  be  omitted :  "  I  am  of  opinion, 
says  be,  *'  that  a  sale  of  the  produce  of  the  land,  whether  it  be 
in  a  state  of  matuaty  or  not,  provi^d  it  be  in  actual  existence 
at  the  time  of  the  contract,  is  not  within  the  fourth  section. 
The  word  '  lands,  tenements,  and  hereditaments '  in  that  section, 
ai^iear  to  me  to  have  been  used  by  tbe  legislature  to  denote  a 
fee-simple,  and  the  words  '  any  interest  in  or  concerning  them,' 
were  used  to  denote  a  ebattel  interest,  or  some  interest  less  than 
a  fee-simple.  In  the  fifth  section,  Uie  words  lands  and  tene- 
ments are  clearly  used  to  denote  a  fee-aimple  and  do  not  extend 
to  leaseholds.  The  legislature  contemplated  an  interest  in  land 
which  might  be  made  the  subject  of  sale.     I  think,  therefore, 
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they  must  have  contemplated  the  sale  of  an  invest  which 
would  entitle  the  vendee  either  to  the  reversion  or  to  the  present 
possession  of  the  land.  Now  this  contract  only  gives  to  the 
vendee  an  interest  in  that  gromag  produce  of  the  laAd  which 
constitutes  its  annual  profit.  Such  an  interest  does  not  con- 
stitute part  of  the*realty."  * 

§  341.  In  this  casejustquoted,(thegTeatimportance  of  which 
seems  to  justify  the  extensive  qootationB  which  have  heen  made 
from  it,)  frequent  allusion  is  made  to  two  other  cases.  The 
first  is  Crosby  v.  Wadsworth,  which  it  is  deemed  convenient  to 
examine  at  a  later  page.'  The  second  is  Parker  f .  Staniland, 
which,  for  the  reason  that  it  makes  one  of  the  series  of  cases 
necessary  to  be  studied  fa^ether  upon  this  subject,  rather  than 
because  it  gives  any  especial  light  upon  the  rule  which  was  laid 
down  at  the  outset,'  should  be  here  stated.  It  was  upon  a 
verbal  contract  for  the  sale  of  potatoes  then  in  the  ground, 
which  the  defendant  was  to  get  himself  and  immediate^.  The 
defendant  had  partially  gathered  them,  Mdien  the  residue  were 
spoiled  by  the  frost,  and  he  refused  to  take  or  pay  for  them, 
and  for  the  price  of  the  remainder  the  action  was  brought.  A 
rule  to  set  aside  a  verdict  (or  the  plaintiff  was  discharged. 
Lord  Ellenborough,  G.  J.,  siud :  "It  does  not  follow  that 
because  the  potatoes  were  not  at  the  time  of  the  contract  in  the 
shape  of  personal  chattels,  as  not  being  severed  from  the  land, 
so  that  larceny  might  be  committed  of  them,  therefore  the  con- 
tract for  the  purchase  of  Aem  passed  an  interest  in  the  land, 
within  the  fourth  section  of  the  Statute  of  Frauds.  -  The  con- 
tract here  was  confined  to  the  sale  of  the  potatoes,  and  nothing 
else  was  in  the  contemplation  of  the  parties.  It  is  probable 
^t  in  the  course  of  nature  vegetation  was  at  an  end,  but  he 
^t  eis  it  may,  they  were  to  be  taken  by  the  defendant  imme- 


1  Bvatu  V.  Roberta,  S  Bam.  &  Cres.  629. 
>  Port,  §  244. 
S  Anie,  §  S3  7. 
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diately,  and  it  was  quite  acddental  if  they  derived  any  &rther 
advantage  from  being  in  the  land."  "  The  X^seeprinuB  vesturm 
may  maintain  trespass  gu.  cl.  Jr.,  or  ^ectment  for  injuries  to 
his  possessory  right,  but  this  defendant  could  not  have  main- 
tained either,  for  he  had  no  right  to  the  poasetsion  of  the  close. 
He  had  only  an  easement,  a  right  to  come  upon  the  land  for  the 
purpose  of  teddng  up  and  carryiag  away  the  potatoes,  but  that 
gave  him  no  interest  in  the  soiL"  Grove  and  Le  Blanc,  J.  J., 
concurred,  and  also  Bayley,  J.,  who  observed  that  "  here  the 
land  was  considered  as  a  mere  warehouse  till  the  defendant 
could  remove  them."' 

§  S4S.  The  next  case,  and  one  to  which  eepedal  attention 
should  be  paid,  for  its  bearing  upon  a  particular  branch  of  this 
question,  is  that  of  Smith  v.  Sumam,  decided  in  the  Queen's 
Bench  in  18^.  The  defendant  verbally  agreed  to  buy  of  the 
plaintiff  a  large  quantity  of  tin^ter,  which,  at  the  time,  the 
plaintiff  was  haifing  cut  down,  most  of  it  being  then  actually 
standmg;  the  price  was  valued  per  foot,  and  no  time  was  fixed 
for  payment,  and  the  defendant  was  to  take  and  carry  it  away. 
A  rule  to  show  cause  against  setting  aside  a  verdict  obtained 
below  for  the  plaintiff  was  made  absolute,  on  the  ground  that, 
aa  a  sale  oi  goods,  wares,  and  merchandise,  there  was  no  mem- 
orandum or  acceptance  as  required  by  the  seventeenth  section. 
The  case,  however,  presented  the  question  whether  the  contract 
was  for  an  interest  in  lands,  and  the  judges  agreed  that  it  was 
not.  Bayley,  J.,  said:  "  The  contract  was  not  for  the  growing 
trees  but  for  the  timber  at  so  much  a  foot,  that  is,  the  produce 
of  the  trees  when  they  should  be  cut  down  and  severed  from 
the  freehold."  Littledale,  J.,  said  the  fourth  section  related 
"  to  contracts  which  give  the  vendee  a  right  to  the  use  of  the 
land  for  a  specific  period.  If,  in  this  case,  the  contract  had 
been  for  the  sale  of  the  trees  with  a  specific  liberty  to  the 
vendee  to  enter  and  cut  them,  I  think  it  would  not  have  given 

I  Parker  a.  Staiuland,  11  East,  362. 
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him  an  bterest  in  the  land  within  the  meaning  of  the  statute. 
The  object  of  a  party  who  sells  timber  is,  not  to  give  the  ven> 
dee  any  interest  in  his  land,  but  to  pass  to  him  an  interest  m 
the  tree*  vhen  they  become  goods  and  chaiiela.  Here  the 
vendor  was  to  cut  the  trees  himself.  His  intention  clearly 
was,  not  to  give  the  vendee  any  proper^  in  the  trees  nndl 
they  were  cat  and  ceased  to  be  part  of  the  freehold,"^ 

§  24)8.  Next,  we  must  briefly  notice  the  case  of  Sainsbnry 
V.  Matthews,  decided  in  the  Court  of  Exchequer  in  1838,  the 
bets  of  which  were  these.  The  defendant,  in  the  month  of 
June,  agreed  to  sell  to  the  plaintifif  the  potatoes  then  growing 
cm  a  certain  qnaotity  of  land  of  the  defendant,  at  two  shillings 
per  eackt  the  plaintifl'  to  have  them  at  digging  time,  (October,) 
and  to  find  diggers.  It  was  held  that  here  was  not  a  oontrMt 
for  an  interest  in  land,  within  the  meaning  of  the  fourth  see* 
tion.  It  was  argued  by  the  defendant  that  the  potatoes  were 
not  in  such  a  shape  at  the  time  of  the  ccntract  that  they  coald 
be  transferred  as  chattels ;  they  were  to  be  taken  np  by  the 
vendee  when  ripe,  and  he  must  necessarily  have  the  benefit  of 
the  land  for  the  three  intervening  months.  But  the  judges 
thought  otherwise.  Lord  Abinger,  C.  B.,  said :  "  I  think  ibis 
was  not  a  contract  giving  an  interest  in  land;  it  is  only  a  con- 
tract to  sell  potatoes,  at  so  much  a  sack,  on  a  future  day,  to  be 
taken  up  at  the  expense  of  the  vendee.  He  must  give  notice 
to  the  defendant  for  that  purpose,  and  eannoi  come  on  the  land 
token  he  pleaaes."  Parke,  B.,  said :  "  This  is  a  contract  for 
the  sale  of  ^ooda  and  chaitela  at  a  future  day,  the  produce  of 
cert^n  land,  and  to  be  taken  away  at  a  certun  dme.  It  gives 
no  right  to  the  land ;  if  a  tempest  had  destroyed  the  crop  in 
the  meantitne  and  there  had  been  none  to  deUo&r,  the  lota  would 
dearly  have  fallen  on  the  defendant."'' 

§  24>4>.  The  American  decisions,  it^h,  upon  the  whole,  are 

1  Smith  v.  Sornam,  9  Bara.  &  Ciw.  1)61 ;  Cun  ».  IfcGnire,  18  B.  Moa.  (Ky.). 
MO.  * 

«  Saiiubiu7  n.  Matthem,  4  Uee&  &  Wal*.  US. 
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quita  harmonious  with  the  general  tendency  of  those  we  have 
been  quoting,  will  be  referred  to  hereafter,^  Meanwhile,  one 
more  case,  and  that  an  early  and  most  important  one,  requires 
to  be  examined.  This  is  Crosby  v.  Wadsworth,  decided  in  the 
Queen's  Benc^  in  1 805.  The  plaintiff  verbally  agreed  to  pur- 
chase from  the  defendant  a  itandit^  crop  of  tnotmn^  grots 
then  growing  in  the  defendant's  dose,  the  pluntiff  to  mow  the 
grass  and  make  it  into  hay,  but  the  time  when  the  mowing 
was  to  begin  was  not  fixed.  Before  the  plaintiff  had  done  any 
act  under  this  agreement,  the  defendant  notified  him  that  he 
should  not  have  the  grass,  and  sold  it  to  another  man.  Plain- 
tiff afterwards  made  tender  of  the  agreed  price  of  the  grass 
which  was  refused.  Defendant  locked  plaindff  out  of  the 
close,  and  the  grass  was  finally  cat  and  carried  away  by  the 
second  purchaser.  The  action  was  treapats,  that  the  defendant 
"with  force  and  arms  broke  and  entered  a  certain  close  wbereitf 
the  plaintifi*  was  lawfully  possessed,  and  trode  down  the  plain- 
tiff's grass  and  hay,  and  cut  down  the  plaintiff's  grass  then 
growing  in  the  close,  and  took  and  carried  away,"  etc.  Lord 
EUenborough,  C.  J.,  said :  "  As  the  plaintiff  appears  to  have 
been  entitled  (if  entitled  at  all  under  the  agreement  stated)  to 
the  exclusive  enjoyment  of  the  crop  growing  on  the  land  dur- 
ing the  proper  period  of  its  full  growth,  and  until  it  was  cut 
and  carried  away,  he  might  in  respect  of  such  exclusive  right 
niaintuu  trespass  against  any  persons  doing  the  acts  com- 
plained of  in  violation  thereof."  "  This  brings  us  to  the  ques- 
tion whether  the  pluntiff  had,  under  the  agreement  and  cir- 
cumstances stated,  any  legal  title  to  tMt  growii^  crop  at  the 
ime  when  the  injury  complained  of  was  done,  or  whether  his 
supposed  tide  thereto  was  not  wholly  void,  as  being  created 
by  parol,  under  any  and  which  of  the  provisions  in  the  Statute 
of  Frauds,  or  on  any  and  what  other  account  'i "  He  then 
observes  that  the  crop  was  not  goodi,  wares,  and  merchandise. 
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being  an  imsevered  portion  of  the  freehold,  and  also  that  for 
fiutba*  reasons  the  contract  did  not  amoant  to  a  lease.^  He 
then  proceeds  to  say,  **  I  think  the  agreement  stated,  confer* 
ring  as  it  professes  to  do  an  exclusive  right  to  the  vesture  of 
the  land  during  a  limited  time  and  for  given  purposes,  is  a 
contract  or  sale  of  an  interest  in,  or,  at  least,  an  interest  am- 
cerniog  lands."  He  adds  that  although  the  statute,  not  mak- 
ing such  a  contract  void,'  but  only  prohibiting  the  bringing  of 
an  action  for  the  breach  of  it,  would  not  bar  a  mere  general 
action  of  trespass  (such  as  the  present)  foi*  injury  to  the  plain- 
tiff's possession,  yet,  being  executory  and  not  actionable,  it 
might  be  discharged  before  anything  was  done  ander  it  which 
could  amount  to  a  part  execution,  "  On  this  latter  ground, 
therefore,"  he  says,  "  namely,  that  this  parol  executory  con- 
tract, suppo«ng  it  to  bare  been  otherwise  valid,  was  compe* 
tently  discharged  by  parol,  we  feel  obliged  to  say  that  the 
pluntiff  is  not  endded  to  recover."'  It  is  very  material  to  note 
his  remark  upon  the  case  of  Poulter  v.  Killingbeck,  decided  in 
the  Common  Pleas  in  1799.  There  the  plaintiff  had  let  to  the 
defendant  land,  without  rent,  from  which  he  was  to  take  two 
successive  crops,  and  to  render  to  the  plaindff  a  moiety  of  the 
crops  in  lieu  of  rent ;  and  afterwards  the  value  of  the  crops 
was  ascertained  by  appraisement,  and  acdon  was  brought  in 
mdeUtatua  atsvmpsit  for  moiedes  of  crops  sold,  and  for 
nwney  bad  and  received,  to  which  it  was  objected  that  the 
contract  was  for  an  interest  in  land;  but  Buller,  J.,  said: 
"  This  agreement  does  not  relate  to  any  interest  in  land,  which 
remains  altogether  imaltered  by  the  arrangement  concerning 
the  crops."*  Of  this  case  Lord  Ellenborough  says,  (iu  the 
decision  from  which  we  have  been  quodng,}  "  The  contract. 


1  See  thw  case  reftrred  to  u  bearing  on  the  conttroction  of  the  Uatote  u  it 
regards  leuet,  ante,  §  IS. 
B  Ante,  Chapter  TUI. 
3  Cifxhj  D.  Wadaworth,  6  East,  SOS. 
*  Poulter  p.  EilUngbeck,  1  Bo*.  &  PnlL  S&7. 
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if  it  had  ortffinalfy  concerned  an  interest  in  land,  after  the 
a^eed  substitution  of  pecuniary  value  for  spedGc  produce  no 
longer  did  so;  it  waa  an  agreement  to  fender  what  should 
have  become  a  chattel,  that  is,  part  of  a  severed  crop  in  that 
ihape,  hi  lieu  of  rent,  aad  by  a  subsequent  agreement  it  was 
changed  to  money." 

§  '^5.  Let  as  nov  attempt  an  analysis  of  the  doctrines 
comprised  in  the  cases  we  have  examined. 

Firsi.  It  is  quite  clear  that  the  character  of  the  contract  for 
the  growingi  produce  of  land  ia  not  to  be  determined  by  the 
mere  circumstance  that  the  purchaser  is  to  have  the  liberty  of 
entering  upon  the  land  to  gather  what  he  has  purchased.  In 
Gnnby  v.  Wadsworth,^  the  grass  was  to  be  mowed  and  made 
into  hay  by  the  purchaser,  but  that  the  reason  why  the  con- 
tract  there  was  held  to  convey  an  interest  in  land  was  not  the 
right  of  entry  given  to  the  purchaser,  is  clear  both  on  inspeo- 
tioD  of  that  case  and  from  the  fact  that  in  Warwick  v.  Bruce' 
the  same  judge  held  a  contract  which  embraced  the  same  right 
to  he  binding  without  writing.  The  remarks  of  Holroyd,  J., 
in  Evans  v.  Roberts,'  and  of  Littledale,  J.,  in  Smith  v.  Sur- 
nam,'  are  decisive  on  this  point ;  and  in  Parker  p.  Stanilaiid, 
where  the  same  feature  occurred,  Lord  Ellenborongh  expressly 
said  that  the  defendant's  "  easement,"  or  right  to  come  upon 
the  land  for  the  purpose  of  carrying  away  the  potatoes,  gave 
him  no  interest  in  the  land.'  It^s  indeed  a  very  familiar  rule 
that  the  license  given  to  a  purchaser  of  a  chattel  to  come  on 
the  land'and  remove  it  is  not  revocable  by  the  vendor,"  and  it 
is  to  be  r^retted  that  the  subject  under  consideradon  should 
ever  have  been  complicated  by  any  distinction  on  such  a  point. 
■  But  the  rule  as  stated  requires  to  be  carefulfy  applied.    It  may 


1  AaU,  §244.  *  AMt,  g  as».  3  J^^^  ^UO.  *  Ante,  g  242. 

>  Ami,  %  tU.  And  Me  Snutli  v.  SnTnun,  anU,  §  342 ;  Jodsb  *.  Flint,  10 
AdoL  &  Ell.  763;  N«tUeton  «.  Sik«a,  8  Met  (Uam.)  S4;  aaflin  «.  Carpenter, 
4Ib.SB0;  WhHmai^  «.  Walker,  1  lb.  SIS;  Miller  e.  Baker,  lb.  ST. 

•  Wood  V.  Uonlej,  11  AdoL  &  £1L  84. 
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be  that  the  privilege  of  entry  is,  by  the  terms  of  the  contract, 
to  coDtiane  so  long  (as,  for  instance,  during  the  pleasure  of  the 
buyer ,^  or  even  for  a  number  of  years,')  as  to  engraft  upon  a 
transaction  which  was  nominally  a  purchase  of  a  chattel  the 
character  of  a  lease  of  land.  For  certainly  the  privilege  of 
occupyirig  another's  land  is  as  much  a  lease  when  the  occu* 
pancy  is  by  leaving  purchased  articles  upon  it  as  when  it  is 
by  depositing  any  other  ardcles  upon  it.^  Perhaps  the  only 
rule  which  can  be  safely  stated  on  this  pomt  is,  that  the  grow- 
ing produce  should  be  removed  within  such  timeias  is  reason* 
able  for  the  purpose  and  under  the' circumstances  in  which  the 
parties  are  placed. 

§  246.  Secondly.  There  ia  no  materiality,  as  to  whether 
the  Statute  of  Frauds  affects  the  contract  or  not,  in  the  cir- 
cumstance that  the  produce  is  fully  grown  or  in  process  of 
growing,  at  the  time  of  making  the  contract.  True,  Lord 
Ellenborough  made  such  a  distinction  in  the  case  of  Parker 
V.  Staniland,*  observing  that  there  the  potatoes  were  matured, 
whereas  in  Crosby  v.  Wadsworth  the  grass  was  in  a  growing 
state.  But  he  abandoned  it  four  years  afterwards  in  Warwick 
V.  Bruce,'  where  the  sale  was  of  a  growing  crop  of  potatoes, 
and  was  held  good  because  the  contract  did  not  confer  an  ex- 
clusive right  to  the  laod  for  a  time  for  the  purpose  of  making 
a  profit  of  the  growing  surface ;  and  the  cases  of  Evans  v. 
Roberts,"  and  Swnshury  v.  yiatthews,^  were  both  upon  sales 
of  immature  crops,  and  in  both  the  sales,  though  verbal,  were 
held  good. 

§  24<7.  Thirdly.  The  mere  drcnmstance  that  the  produce 

1  Erakiae  n.  Flninniel,  7  Greenl.  (Me.)  447.  • 

>  Fatney  v.  Dsj,  S  N.  H.  430 ;  OlmaCead  v.  Nilco,  7  lb.  623 ;  Buck  v.  Kck- 
weU,  1  WilUama,  (Tt)  1G7.    Bat  see  Safford  t>.  Anms,  7  Uune  R.  168. 

3  Anle,^  21  al  m^.,  in  regkrd  to  licenses  wluchftmonnt  to  lewes. 

*  Ante,  §  341.  -  ■>  j^_ntt,  g  239.  8  Anle,  S  240. 

7  Ante,  %  343.  And  see  Jonee  v.  Flint,  post,  §  351.  And  Bricker  d.  Hughes, 
4Ind.B.146;  Shorej  n.  Picker,  10  lb.  flTS  ;  Bull  o.  Griawold,  19  Bl.  £.  631; 
BrjPSDt  e.  Crwby,  40  Maine  B.  9. 
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purchased  may,  or  probably  or  certaialy  will,  derive  nourish- 
ment from  th^soil  between  the  time  of  making  the  contract 
and  the  time  ordelivering  the  produce,  ia  not  concluaive  as  to 
the  application  of  the  statute.  In  Warwick  v.  Bruce,  where 
the  potatoes  were  growing  and  no  time  waa  fixed  for  their  re> 
moval.  Lord  Ellenborough  said,  that  "  whether  at  the  time  of 
their  sale  they  were  covered  with  earth  in  the  field  or  in  a  bom, 
still  it  was  a  sale  of  a  mere  chattel."  '  So  in  Parker  v.  Stani- 
land,'  he  said :  "  It  is  probable  that  in  the  course  of  nature 
v^^tation  waa  at  an  end,  bat,  be  that  as  it  may,  they  (the  pota- 
toes) were  to  be  taken  by  the  defendant  immediately,  and  it 
was  quite  accidental  if  they  derived  any  fertber  advantage  from 
the  land ;  "  and  Bayley,  J.,  remarked  that  the  land  was  to  be 
considered  as  a  mere  warehouse  till  the  defendant  could  remove 
them.  But  is  it  necessary  to  the  application  of  the  rule  that 
the  produce  bargained  for  be,  by  the  terms  of  the  contract,  to 
be  taken  immediately  \  We  should  hesitate  to  assert  a  fresh- 
distinction,  upon  the  ground  of  the  casual  nse  of  that  expres- 
sion by  Lord  Ellenborough.  The  case  in  which  it  occurs  was 
qnoted  by  the  judges  in  Evans  v.  Roberts,^  with  strong  appro- 
bation, without  any  apparent  apprehension  of  the  materiality  of 
the  point  to  the  decision,  and  they  themselves  decided  the  con- 
tract before  them  to  be  good,  though  the  crop  bargained  for 
vamo  remain  in  the  land  until  it  was  ripe. 

§  248,  Fourthly.  If  the  benefit  of  the  soil  is  contracted  for 
by  the  purchaser  of  the  crop,  if  it  be  in  the  contemplation  of 
parties  that  the  purchaser  shall  tae  the  vertdor'a  land  in  the  in- 
terval between  sale  and  delivery,  for  the  purpose  of  raising  the 
crop  which  when  matured  is  to  belong  to  the  purchaser,  then  ' 
clearly  the  contract  is  for  an  interest  in  the  land.  It  is  dis- 
tinguished by  form  only  from  a  lease  of  the  land  for  that  pur- 
pose ;  for  it  can  make  no  difference  whether  the  cultivation  is 


1  AnUy  s  !39. 

3  AnU,  g  S40.    And  in  Jonei  t>.  Flint,  poU,  §  161. 
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to  be  by  the  .porchaser  himself  or  by  his  agent,  the  vendor. 
Lord  Littledale's  language  in  Evans  v.  Robert^is  marked  to 
tbi» effect:  "The  legislature  contemplated  an iRerest  in  land 
which  might  be  made  the  subject  of  sale.  I  think,  therefore, 
they  must  have  contemplated  the  sale  of  an  interest  which 
would  entitle  the  vendee  either  to  the  reversion  or  to  the 
present  possession  of  the  land."  And  Holroyd,  J.,  said  the 
plaintiff  "  clearly  had  no  interest  so  as  to  entitle  him  to  the 
possession  of  the  land  for  a  period,  however  limited,  Jhr  he 
WM  not  to  raise  the  potatoes." 

§  249.  The  general  rule,  therefore,  famished  as  by  the 
cases  we  have  had  under  review  would  seem  to  be  this :  If 
the  contract  when  executed  is  to  convey  to  the  purchaser  s 
mere  chattel,  though  it  may  be  in  the  interim  a  part  of  the 
realty,  it  is  not  affected  by  the  statute ;  but  if  the  contract 
is  in  the  interim  to  confer  upon  the  purchaser  "an  exdusive 
right  to  the  land  for  a  time  for  the  purpose  of  making  a  profit 
of  the  growing  surface,"  it  is  affected  by  the  statute  and  must 
be  in  writing,  although  the  purchaser  is  at  the  last  to  take 
from  the  land  only  a  chattel.  Whether,  in  a  given  case,  the 
parties  do  contemplate  the  use  of  land,  or  merely  the  sale  of 
that  which  when  delivered  will  be  a  mere  chattel,  ought  not,  it 
would  seem,  to  present  much  difficulty.  Notwithstanding  the 
emphasis  lud  by  Bayley,  J.,  in  Evans  v.  Roberts,*  upodthe 
fact  that  there  the  contract  was  not  for  the  sale  of  the  produce 
of  ajof  specific  part  of  the  land,  it  is  very  clear  that  if  it  had 
been  the  statute  would  not  necessarily  have  applied.  There 
are  many  among  the  cases  quoted,  where,  notwithstanding  this 
•fact,  verbal  contracts  were  held  good.  Nor  would  it  seem, 
upon  the  authorities,  that  the  mode  of  payment,  whether  in  a 
gross  sum  for  the  entire  yield,  or  at  so  much  per  cord,  foot, 
bushel,  acre,  etc,  determines  the  conb-act  to  he  for  a  sale  of  an 
interest  in  the  soil  or  of  a  chattel  only.     If  by  the  contract  the 

1  AiUt,  g  240.  >  AnU,  %  3M. 
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porchaser  is  not  to  own  the  crop  till  it  is  severed  and  thus  be- 
come a  chattel,  it  la  good  without  writing  ;  if  he  is  to  own  it 
while  it  is  growing,  then  he  enjoys  meanwhOe  the  use  of  the 
land,  and  a  verbal  contract  to  that  effect  is  not  good.  Such, 
it  is  submitted,  is  the  doctrine  established  by  the  weight  of 
authority. 

§  fiSO.  Bot  there  is  another  doctrine  upon  this  subject  which 
has  attracted  much  favor  of  late  years,  and  that  is  that  the  ap- 
plication of  the  statute  is  to  he  determined  by  the  character  of 
the  growing  crop  ;  verbal  contracts  for  the  Jhtetus  indmtrialeSt 
or  growing  grun,  vegetables,  etc.,  which  are  produced  by 
periodical  planting  and  culture,  which  at  common  law  are  con- 
sidered as  emblements,  which  go  to  the  executor,  and  which 
are  leviable  in  execution,  being  good,  and  verbal  contracts  for 
the  prima  veatura,  or  growing  trees,  grass,  fruit,  etc.,  which  at 
common  law  go  to  the  heir,  as  of  the  realty,  being  not  good. 
A  brief  review  of  the  cases  quoted  in  its  support  seems  indis- 
pensable to  a  full  understanding  of  the  question. 

§  £51.  In  Evans  v.  Roberts^.  botjiBayley  and  Littledale, 
J.  J.,  allude  to  this  distinction ;  the  Wmer  remarkiiig  that  in 
Crosby  V,  Wadsworth  the  contract  was  for  the  "  growing 
grass  which  is  the  natural  and  permanent  produce  of  the  land, 
renewed  from  time  to  time  without  cultivation ;  "  but  neither 
of  them  professed  to  find  the  distinction  mentioned  therein,  and 
the  case  before  them  was,  as  we  have  seen,  determined  on  quite 
other  grounds.  In  Scorell  v.  Boxall,  decided  in  the  Exchequer, 
m  18^,  the  action  was  trespass  for  cutting  down  and  carrying 
away  onderwood,  and  the  question  presented  was  whether  the 
plaintiff,  who  had  verbally  purchased  the  underwood  then 
standing,  to  be  cut  by  him,  had  such  a  possession  as  would 
enable  htm  to  maint«n  the  action.  Chief  Baron  Alexander 
said:  "The  action  in  this  case  proceeds  upon  the  right  of 
property  in  the  plaintiff  to  the  wood  in  question,  and  the  con- 
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tract  by  which  that  right  is  sought  to  be  sustained  is  a  mere 
verbal  contract  for  the  sale  of  growir^  underwood-,  part  of  the 
freehold,  and  in  direct  violation  of  the  Statute  of  Frauds." 
The  decision  seems  to  be  entirely  tenable  without  relying  on 
any  distinction  between  underwood  and  any  other  growth  of 
the  soil ;  for  it  was  a  case  of  an  executory  contract  of  sale,  to 
be  completed  by  the  plaintiff's  severing  the  underwood  from 
the  freehold,  and  until  it  was  thus  severed  it  remuned  the 
property  of  the  owner  of  the  soil.'  Moreover,  this  case  was 
followed  within  two  years  by  Smith  v.  Surnam,^  which  held 
that  the  sale  of  standing  trees,  in  prospect  of  severance  and  to 
be  delivered  after  severance,  was  good  without  writing ;  and 
in  that  case  the  argument  of  the  plaintiff  took  the  same  view 
of  Scorell  v.  Boxatl,  and  the  court,  not  mentioning  the  case 
in  terms,  adopted  the  reasoning  in  the  argument  entirely.  In 
Rodwell  V.  Phillips,  a  case  in  the  Exchequer  in  184<3,  the  con- 
tract was  for  tiie  sate  of  all  the  growing  fruit  and  v^etables 
on  a  certdn  part  of  the  vendor's  close,  for  the  price  of  j£dO, 
the  vendee  to  enter  aodffatfaer  the  crop  when  it  was  ripe ;  and 
the  question  was,  whe^Pbr  it  was  within  the  statute  55  Geo. 
III.,  cap.  184),  requiring  a  stamp  upon  an  agreement  for  any 
interest  in  lands  of  the  value  of  £SO.  It  was  held  that  it  was. 
Lord  Abinger,  C.  6.,  said  :  "  The  difference  appears  to  be  be- 
tween annual  productions  of  nature,  not  referable  to  the  indus- 
try of  man  except  at  the  period  when  tbey  were  first  planted ;  " 
and  again :  "  Grovring  fruit  Would  not  pass  to  the  executor,  but 
to  the  heir ;  it  could  not  be  taken  by  a  tenant  for  Ufe,  or  levied 
in  execution  under  a  writ  of  fi.  fa.  by  the  sheriff;  therefore  it 
is  distinct  from  all  those  cases  where  the  interest  would  pass, 
not  to  the  heir  at  law,  but  to  some  other  person."  '  Here  the 
• 

1  Scorell  V.  BomU,  1  Tol  &  Jerr.  ^96.  See  tlie  Temarfca  of  Wilde,  J.,  on  this 
case,  io  Claflin  v.  Catpenter,  4  Met  (Maas.)  660. 

■  Ante,  S  242. 

3  RodireU  d.  Phillips,  9  Mees.&WeU.d01.  In  making  this  dectnon,  the  court 
tbos  alluded  to  Smilh  v.  Snriiam :  "  Uodoabtadlr  there  ia  a  cue  in  vhich  it  ap- 
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actioD  was  assnmput  for  not  permitting  the  plaintiff  to  gather 
the  crop.  In  Dunne  v.  Fergnson,  a  late  Irish  case,  it  was 
trover  for  a  quantity  of  turnips  which  had  been  gathered  and 
carried  away  by  the  defendant,  he  having  previously,  by  a  ver- 
bal bargain,  purchased  the  crop  of  the  plaintiff;  the  same  rule 
was  followed  and  the  plaintiff  was  held  endtled  to  recover.^ 
Lastly,  in  Jones  v.  Flint,  decided  in  1839,  which  was  an  action 
of  debt  for  the  price  stipulated  to  be  paid  for  a  crop  of  com 
on  the  plaintiff's  land  and  the  profit  of  the  stubble  afterwards, 
some  potatoes  growing  on  the  land]  iuid  whatever  lay  grata  was 
in  the  fields ;  the  defendant  to  harvest  the  corn  and  dig  the 
potatoes  ;  the  plaintiff  to  pay  the  tithe ;  and  when  the  crops,  etc., 
were  actually  taken  by  the  defendant,  in  conformity  with  this 
agreement,  it  was  held  that  the  Statute  of  Frauds  did  not  apply 
to  the  contract.  The  opinion  of  the  eminent  and  excellent 
Chief  Justice,  Lord  Denman,  while  it  dearly  illustrates  and 
perfectly  accords  with  the  principles  which  we  have  had  occa- 
sion to  deduce  from  previona  cases,  adopts  in  terms  the  modem 
distinction  founded  upon  the  nature  of  the  crop.  He  observes, 
first,  that  at  the  time  of  the  contract  the  crops  were  not  ripe, 
though  nearly  »o,  and  that  there  was  some  dispute  as  to 
whether  the  sale  was  by  tfie  acre  or  not,  and  that  "  nothing 
f^as  expressly  agreed  on  as  to  the  possession  of  the  land." 
That  there  were  three  things  contracted  for,  com,  potatoes,  and 
the  after  eatage  of  stubble  or  lay  grass.  "  Of  these,"  he  says, 
"  all  but  the  lay  grass  are  Jructus  indusiriales  ;  as  such,  they 
are  seizable  'by  the  sheriff  under  a  fieri  faciaa,  and  go  to  the 
executor,  not  to  l}ie  heir.     If  they  had  been  ripe  at  the  date  of 

peus  tbat  a  contract  to  k11  timber  growing  wai  held  not  to  convey  vaj  intereat 
in  the  land,  but  that  was  where  the  parties  contracted  .to  hU  the  timber  &t  to 
much  per  foot,  and  trom  the  nature  of  tbat  contract,  it  mutt  be  taken  to  have 
been  the  same  as  if  the  partiei  had  contracted  for  the  sale  of  timber  alreadj 
felled."  But  a  glance  at  the  caaM  which  have  been  examined  in  the  test  will 
show  that  DO  weight  hai  been  allowed  in  them  to  the  circunutsnce  that  the 
prodoce  wu  to  be  lold  bj-  the  foot  or  baahel,  or  bjr  the  acre  or  row. 
>  Ihinne  v.  Fetgnson,  1  VLxjta,  CtO. 
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the  contract,  it  may  be  considered  now  as  quite  settled  that  the 
contract  would  have  been  held  to  be  a  contract  merely  for  the 
sale  of  goods  and  chattels ;  and  although  they  had  stiU  to  derive 
nourishment  Jrom  the  land,  yet  a  contract  for  the  sale  of  them 
has  been  deteroiioed,  from  this  their  original  character,  not  to 
be  on  that  account  a  sale  of  any  interest  in  land."  He  then 
says :  "  We  agree  that  the  safer  grounds  of  decision  are  the 
legal  character  of  the  principal  subject-matter  of  sale,  and  the 
consideration  whether,  ii^  order  to  effectuate  the  intentions  of 
the  parties,  it  be  necessary  to  give  the  vendee  an  interest  in  the 
land.  Tried  by  those  tests,  we  think  that  if  die  lay  grass  be 
excluded  the  parties  must  be  taken  to  have  been  dealing  about 
goods  and  chattds."  "  It  is  very  difficalt  to  reconcile  all  the 
cases,  and  still  more  all  the  dieta,  on  this  subject  from  the  case 
of  Waddington  V.  Bristow  to  the  present  time ;  and  we  are,  . 
therefore,  at  liberty  to  abide  by  a  general  principle."  And  he 
adds,  referring  to  Crosby  v.  Wadsworth,  that  if  the  present 
was  a  case  in  which  tbe  parties  intended  a  sale  and  purchase  of 
the  grass  to  be  ipown  or  fed  by  tbe  buyer,  both  on*  principle  and 
authority  tbe  contract  must  be  held  within  the  statute.  Then 
he  examines  the  &ctB,  and  inasmuch  as  it  was  doubtful  whether 
what  could  be  called  a  crop  of  grass  was  in  tbe  ground,  or  in 
the  contemplation  of  the  parties  at  all,  and  the  plaintiff  was  to 
pay  the  tithe  and  resdme  the  right,  after  tbe  harveaUng,  to  turn 
his  own  cattle  into  the  field,  he  says  :  "  We  think  that,  however 
expressed,  the  more  reasonable  construction  of  tbe  contract  is 
that  the  possession  of  the  field  remained  with  tbe  owner  after 
the  harvesting,  as  before;"  and  adds:  "  Upon  these  grounds,  not 
impeaching  the  principle  of  Crosby  v.  Wadsworth,  but  deciding 
on  the  additional  facts  in  this  case,  we  think  this  inddent  in  the 
contract  does  not  alter  its  nature,  and  the  objection  founded  on 
the  statute  will  not  prevail."^ 

i  Jone«  V.  Flint,  10  Add.  &  Ell.  758.  In  Teal  v.  Auty,  4  Moa  64!,  it  wm 
uad  that  t,  contract  for  poles,  made  when  they  tTere  growing,  was  &  contract  for 
an  interest  in  land;  but  there  the  contract  mu  executed,  and  the  sale  being 
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§  252,  It  is  not  to  be  denied  that  there  dius  appeu-s  a  very 
strong  tendency  in  the  later  English  cases  to  stand  upon  the 
distinction  between  the  prima  vesiura  and  fructus  induatriales, 
as  conclusive  of  these  questions  on  sales  of  crops.  Of  the  four 
cases  which  have  been  referred  to  under  that  head,  however, 
Evans  f.  Roberts  was  dedded  on  another  ground;  Rodwell  v. 
Phillips  was  not  upon  the  Statute  of  Frauds;  and  Jones  v.  Flint 
was,  it  appears,  perfectly  dHerminable  without  resorting  to  that 
distinction.  With  the  g^Kest  deference,  it  must  be  said  that 
throughout  these  cases  there  appears  to  have  been  an  entire 
misconception  of  the  true  doctrine  of  Crosby  v.  WadswortL 
The  question  there  was  one  of  title  to  treea  then  growing, 
upon  which  parol  evidence  was  plainly  inadmissible.^  That 
Lord  Ellenborough  did  not  intend  in  that  case  to  say  that 
a  sale  of  growing  trees,  to  be  delivered  separated  from  the 
soil,  was  void  unless  in  writing,  is  quite  manifest  from_  the  fact 
that,  though  he  alluded'  afterwards  to  that  decision  several 
times,  he  never  intimated  that  it  rested  upon  the  circumstance 
of  the  nature  of  the  growth,  hut  especially  because  an  early 
decision  of  Chief  Justice  Treby,  which  was  to  the  contrary, 
and  upon  which  much  stress  was  laid  in  the  argument,  was 
not  alluded  to  in  his  decision. 

§  25S.  That  case  is  thus  given  by  Lord  Raymond.    "Treby,'* 
C.  J.,  reported  to  the  other  justices  that  it  was  a  question  be- 
fore him  in  a  trial  at  nisi  priua  at  Guildhall,  whether  the  sale 
of  dmber  growing  upon  land  ought  to  be  in  writing  by  the 
Statute  of  Pfauds,  or  might  be  by  parol,  and  he  was  of  opinion 

^inade  hj  one  who  had  previoiuly  porcfawed  them  and  thns  severad  them  in  law 
fioDi  the  land,  the^  could  no  longer  be  regarded  in  any  view  m  making  part  of 
the  realtj.  (See  Sagden  on  Vendois  and  ParchaaeiB^  p.  110,  and  ante,  §  236, 
as  to  what  works  such  a  seTerance  in  law.).  In  Carnngton  v.  Roots,  3  Mees.  & 
Wela.  S4S,  which  was  on  a  verbal  agreement  for  the  sale  of  grass,  at  so  much  an 
acre,  to  be  taken  bj  the  pnrchaaer,  the  court  held  that  if  it  was  for  goods,  etc^ 
it  was  vend  hj  the  1  Tth  section,  and  if  it  was  for  land  it  was  void  bjr  the  4th, 
bnt  no  point  was  made  as  to  the  Babject--matter  being  jirima  vetlura, 
1  Gihuore  ■>.  Wilbur,  12  I^ck.  (Mass.)  120. 
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that  it  might  be  by  parol,  because  it  was  a  hare  chattel.  And 
to  this  opinion  Powell,  J.,  agreed.^  Of  course  it  was  not  a 
chattel  while  growing;  the  case,  therefore,  clearly  means  a  sale 
in  prospect  of  severance  from  the  land. 

§  @J4.  Bat  it  would  seem  that  even  those  cases  in  which 
cultivated  crops  have  been  held  capable  of  being  sold  without 
writing,  have  proceeded  upon  grounds  inconsistent  with  this 
modern  doctrine.  The  judges  ha^  uniformly  paid  attention 
to  the  fact  that  these  crops  were  cojoe,  when  the  contract  was 
consummated,  separated  from  the  ground  and  therefore  mere 
chattels.'  Agmn^  it  is  well  settled  that,  if  those  crops  which 
are  Jructus  indutiridlea  growing  on  land  are  purchased  with 
the  land  and  by  one  entire  contract,  they  are  considered  as  part 
of  the  land,  and  no  recovery  can  he  had  upon  a  spedal  valoar 
tion  of  the  crops.'     It  seems,  therefore,  that  unless  these  crops 


>  Reported  aaaayaioaAj  in  I  Ld.  Kaym.  IS!.  Tiat  case  is  proDoanced  bj' 
Hr.  Baron  Enllock  in  ScoreU  v.  Bosall,  1  Yo.  &  Jeir.  S9S,  to  amount  to  a 
mere  dicfum.  It  certainly  has  the  appearance  of  an  actoal  derauon  at  nut  prttw , 
onlj'  reported  at  second  band.  It  is  quoted  as  an  authority  bj  Mr.  Justice  Hol- 
njA  in  Majfield  v.  Wadsley,  S  Bam.  &  Cres.  357.  Also  by  til.  Roberts  in  bis 
Treatiae  on  the  Statat«  of  Frands,  who  bases  upon  it  the  predse  doctrine  to 
which  it  is  quoted  in  the  text  Also  by  the  Supreme  Court  of  MassachusetU,  in 
.  Claflin  t>.  Carpenter,  4  Met.  fiSO,  where  Mr.  Justice  Wilde  speaks  of  it  aa  the 
leading  case  on  this  point.  To  these  addtbehigh  authority  of  Sir  Edward 
Sngden,  who  approvea  it  and  says  it  ought  not  to  have  been  lightly  overruled. 
Law  of  Vendins  and  Purchasers,  p.  110. 

'  See,  in  addition  to  the  cases  which  have  been  examined  in  the  text,  that 
of  Watts  V.  Friend,  10  Bam.  &  Ores.  418,  where  A  agreed  to  lopfdy  B  with  a 
qnantitj  of  turnip  seed,  and  B  agreed  to  sell  the  crop  of  seed  produced  there- 
from at  one  shilling  per  bushel,  and  Lord  Tenterden  held  it  was  not  a  oontnct 
lor  an  interest  in  land,  for  "  the  thing  agreed  to  be  delivered  would  at  the  time 
Hf  deluKry  be  a  personal  cbatteL"  M 

a  £ari  of  Falmouth  s.  Thoma^  1  Oro.  &  Mees.  88.  In  Mayfield  tr.  Wadsley, 
SBara.  &  Cres.  S&7,  Littledale,  J.,  sud:  "Ifthepving  up  of  the  land  was  any 
part  of  the  cMistderatioD  for  the  defendant's  agieeii^  to  take  the  wheat,  which 
was  then  sown  in  the  land,  the  wheat  most  be  eonudered  ai  part  of  the  land 
ittdf."  "  Where  the  land  is  agreed  to  be  sold  and  the  vendee  takes  from  the 
TendOT  the  growing  crops,  the  l&Uer  are  considered  part  of  the  land."  "  A 
parol  agreement  for  the  sate  of  crops  may  be  good,  also,  between  the  oatgdng 
and  the  incoming  tenant,  bat  then  there  would  be  no  sale  tX  any  intetest  in 
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are  severed  In  law  wheo  the  contract  is  made,  or  to  be  severed 
in  fact  before  the  contract  takes  effect  upon  them,  the  contract 
must  be  bad  without  writing  by  the  fourth  section.  And  the 
same  is  certainly  true  of  the  prima  vesUtra. 

§  ^55.  The  more  aodent  rule  has  been  defiuitively  adopted 
by  the  Supreme  Court  of  Massachusetts.  In  the  case  of  Whit- 
marsh  V.  Walker,  the  defendant  verbally  agreed  to  sell  to  the 
pliuntiff  at  a  stipulated  price  two  thousand  mulberry  trees  then 
growing  in  the  defendant's  close.  The  pluntiff  paid  a  small 
sum  at  the  time,  and  was  to  pay  the  remainder  on  the  delivery 
of  the  trees,  which  was  to  be  on  demand.  The  defendant  re- 
fused to  carry  out  the  agreAnent,  and  it  was  insisted  that  it 
was  not  binding,  being  for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  statute.  Wilde,  J.,  delivering  the  opinion 
of  the  court,  remarked,  that  the  contract  of  sale  was  not  to  be 
considered  as  consummated  at  the  time  of  the  agreement ;  the 
delivery  was  to  be  at  a  future  day,  and  the  defendant  vras  not 
boond  to  deliver  unless  the  plaintiff  was  ready  and  willing  to 
pay ;  that  no  property  vested  in  the  plainti?  by  the  agreement. 
He  adds :  "  According  to  the  true  construction  of  the  contract, 
as  we  understand  it,  the  defendnnt  undertook  to  sell  the  trees 
at  a  stipulated  price,  to  sever  them  from  the  soil,  or  to  permit 
the  pltuntiS*  to  sever  them,  and  to  deliver  them  to  bim  on  -^ 
demand,  he  at  the  same  time  paying  the  defendant  the  residue 
of  the  price.  And  it  is  immaterial  whether  the  severance  was 
to  be  made  by  the  plaintiff  or  by  tbe  defendant.  For  a  license 
for  tiie  plaintiff  to  enter  and  remove  the  trees  would  pass  no 
interest  in  the  land,  and  would  without  writing  be  valid  not- 
withstanding the  Statute  of  Frauds."^  To  the  same  effect  is 
the  subsequent  case  in  the  same  court,  Claflin  v.  Carpenter, 
which  is  the  more  noticeable  as  there  tbe  opinion  of  Treby, 
— — — ^ -% 

tbe  land,  for  that  wonid  come  from  tho  landlord."     See,  farther,  on  thu  snlject 

MecheUn  v.  Wallace,  1  Adol.  &  EIL  49 ;  Taughan  f.  Baocock,  S  C.  B.  7S6 ; 

Foqnet  v.  Uoore,  7  W.,  H.  &  G.  870 ;  Thajer  v.  Bock,  13  Wend.  (N.  T.)  53. 

1  Whitmanh  e.  Walker,  1  Uet  81S,  affirming  Miller  v.  Bakei,  1  lb.  27. 
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G.  J.,  that  growing  timber  might  be  sold  without  writing,  is 
cited  as  a  case  and  the  leading  case  on  this  subject,  and  fully 
adopted,  and  the  criticism  of  Hullock,  B,,  upon  it  in^corell  v. 
Boxall  distinctly  disapproved.^  And  this  doctrine  is  adopted 
in  Maine,'  if  not  in  Counecticut,'  and  particularly  in  Maryland, 
where,  in  the  case  of  Smith  v.  Bryan,  the  Court  of  Appeals 
said :  "  The  principle  to  be  gathered  from  a  majority  of  the 
cases  seems  to  be  this,  that  where  timber  or  other  produce 
of  the  land,  or  any  other  thing  annexed  to  the  frediold,  is 
specifically  sold,  whether  it  is  to  be  severed  from  the  soil  by 
the  vendor,  or  to  be  taken  by  the  rendee  under  a. special  license 
to  enter  for  that  purpose,  it  is*still,  in  contemplation  of  the 
parties,  evidently  and  substantially  a  sale  of  goods  only."* 

§  256,  Bnt  the  rule  of  determining  the  application  of  the 
statute  by  the  character  of  the  produce  bargained  for,  has  been 
adopted  in  the  courts  of  the  State  of  New  York,  as  the 
simplest  and  best  for  such  cases,  not,  however,  disputing  the 
great  difficulty  of  doing  so  consistently  with  admitted  author- 
ities, but  ezerdsing  the  discretion  which  was  open  to  them, 
^  question  being  a  new  one  in  that  State,  and  in  de&nlt  <^ 
harmony  in  the  decisions  of  other  tribunals ;  namely,  to  estab- 
lish a  doctrine  for  themselves  on  what  they  conddered  to  be 
first  principles.'  It  has  also  been  ^parently  (^proved  in  New 
Jersey." 


I  CUain  t>.  Cupenter,  I  UeL  S80. 

s  SftSbrd  V.  Annu,  7  Uiine  B.  IM;  Enldna  v.  E1amiiMT,Ib.  447;  Cutler*. 
Pope,  18  lb.  877. 

>  Boatwick  v.  Leach,  S  Da^,  (Conn.)  476. 

*  Smith  V.  Brfaa,  6  Maryland  R.  41.  See,  alao,  Hanell  e.  UlUer,  3S  Wm. 
B.700. 

>  Green  b.  Anutrong,  1  Denio,  650 ;  Bank  of  Lanangbnr^  v.  Crarj',  1  Barb. 
Hi;  Wanen  t>.  Leland,  3  lb.  618.  And  in  a  late  case,  the  Conrt  of  Appeals 
of  that  State  have  goiiA>  br  as  to  hold  that  potea  nsed  DeceHarily  in  cnltivat- 
ing  hope,  wlucb  were  taken  down  fi>r  the  pnrpOM  of  gatheting  the  crop  and 
piled  in  the  jard  with  the  intention  of  being  replaced  in  the  aeaaon  of  bop 
nmng,  were  a  part  of  the  real  estate.    Biihop  v.  Bishop,  1  Kernan,  12S. 

«  Wertbpook  B.  Eager,  1  Haw.  (N.  J.)  81. 
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§  aSJ.  Tbe  Supreme  Gotirt  of  Vermoot  have  lately  had 
this  subject  under  full  cooaideration,  and  have  pronouoced  in 
foror  of  the  later  Eo^ah  doctrine  and  that  which  ia  held  in 
New  York.  .The  jduntiff  had  purchased  by  verbal  contract 
for  a  gross  sum,  all  the  timber  standing  on  a  particular  part 
of  the  land  oS  one  Story,  with  liberty  for  an  indefinite  time  to 
enter  and  take  it  off.  The  land  passed  from  Story  through 
a  long  series  of  deeds  to  the  defendant,  whose  deed  from  his 
immediate  grantor  contained  no  reservation  as  to  tbe  trees  in 
question.  The  defendant,  more  than  twenty  years  after  the 
antract  (^  Story  with  the  plaintiff,  and  after  the  plaintiff  had 
cut  and  removed  some  of  the  trees,  cut  and  removed  the  re- 
mainder, and  for  this  tbe  acdon  was  brought,  t.  e.  "■  irespa$a 
for  cutting  down  gromng  trees  of  the  pimniiff"  It  was  held 
that  it  would  not  lie.  Bennett,  J.,  who  delivered  the  opinion 
fd  the  court,  quotes  the  recent  English  cases  aettii^  Up  the  dis- 
tinction between  the  pri^a  veatura  and  Jructus  htduatrialee  as 
dedsivSbf  the  question  whether  the  statute  applies,  and  assents 
to  them.  But  he  remarks,  at  the  close  of  his  judgment,,  that 
in  Scorell  v.  Boxall,  (the  authority  principally  relied  on,)  "  the 
action  was  substantially  based  on  title,  and  the  title  wholly  de- 
pendent on  tbe  verbal  contract  which  was  inoperative  to  convey 
a  right."  The  case  before  the  court  was  undoubtedly  decided 
correctly,  the  action  being  based  on  tide,  and  Uie  trespass  be- 
ing complained  of  as  committed  in  respect  of  growing  trees 
of  tbe  plaintiff."  *  In  a  case  in  the  Supreme  Court  of  New 
Hampshire,'  where  the  action  was,  as  in  that  last  quoted,  tres- 
pass founded  upon  a  claim  of  title  in  growing  treea,  the  court 
in  like  manner  held  that  the  verbal  contract  was  inoperative  to 
convey  a  right ;  but  it  is  to  be  remarked  that  in  that  case  the 
court  considered  mat  under  cert^n  circumstances  a  sale  of  a 
growing  crop,  or  of  tmber,  was  not  within  the  statute,  to 


t  Bock  r  Kdnrell,  1  WiUiami,  1ST. 
>  FHtnej  t>.  Diy,  ff  N^H.  480. 
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wbicli  they  cited,  among  other  uithorities,  Smith  v.  Surnam 
and  £vans  v.  Roberts,  in  both  of  which,  as  we  have  seeii,  the 
actioD  was  for  breach  of  the  contract,  afkd  the  court  sustained 
it  because  the  sale  contemplated  the  delivery  of  the  growth  as 
a  chattel.  We  can  hardly  consider,  therefore,  that  the  law  of 
either  New  Hampshire  or  Vermont  is  distinctly  settled  against 
the  doctrine  of  those  cases. 

§  @j8.  The  impression  appears  to  have  prevailed  at  one 
time  that  shares  in  incorporated  or  joint-stock  companies, 
whose  profit,  and  the  consequent  value  of  the  shares  held  by 
the  several  stockholders,  were  derived  from  the  use  and  owner- 
ship of  real  property,  were  themselves  to  be  deemed  an  interest 
in  or  concerning  land,  so  as  not  to  be  capable  of  purchase  and 
sale  without  a  memorandum  in  writing,  as  required  by  the 
fourth  section  of  the  Statute  of  Frauds.  The  doctrine  is 
stated  with  some  confidence  by  Mr,  Roberts,  at  least  as  a^  . 
plied  to  shares  in  canal  navigations  and  all  species  of  tolls.* 
And,  in  part  upon  his  anthority,  it  was  determined  in  A  early 
case  in  Connecticut  that  shares  in  a  turnpike  company  whidi 
had  power  by  its  charter  to  make  and  maintain  a  road  and  col- 
lect a  toll  thereon,  were  real  estate,  and  were  not  subject  to 
testamentary  disposition  by  a  testator  not  qualified  to  devise 
real  estate,  notwithstanding  their  right  of  taUng  toll  was  lim- 
ited to  the  reimbursement  of  expenses  and  interest.'  These 
opinions,  however,  are  founded  principally  on  the  case  of 
Townsend  v.  Ash,*  where  Lord  Hardwicke  held  shares  in  the 
New  River  Corporation  to  be  real  estate ;  and  that  case  has 
been  since  explained  in  the  important  decision  of  Bligh  v. 
Brent,  in  the  Court  of  Exchequer,*  as  proceeding  on  the 
ground  that  there  the  individual  corporators  owned  the  prOp- 


1  Boberta  on  Fnade,  136. 

9  Wellea  i>.  CowIm,  2  Conn.  B.  K67.        • 

3  TomBend  D.  Aih,  8  Atk.  SSe ;  Drybatter  d.  BarUiolDiMw,  1  P.  Wnu.  III. 

4  Bligh  V.  Brent,  3  Yo.  &  GoU.  SG». 
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a  very  ]ate  case  in  the  same  court,  BHgh  v.  Brent  has  been 
affirmed  and  the  htw  finally  settled  on  this  point.^  The  opinion 
of  Marda,  B.,  is  very  clear  and  satisfactoiy.  After  remarking 
that  all  the  great  railway  companies,  canal  companies,  and  dock 
companies  possessed  land  to  a  very  great  extent  and  value,  and 
that  land  or  real  property  was  the  main  substratum  of  their 
joint-stock  or  partnership  property,  and  their  profits  directly 
obtained  from  its  use,  be  says :  "  The  shareholder  has  only  a 
right  to  receive  the  dividends  on  his  share,  that  is,  a  right  to 
his  just  proportion  of  the  joint-stock,  consisting  indeed  partly 
of  land,  but  whilst  he  holds  his  share,  be  has  no  interest  m,  or 
right  to,  the  land  or  any  part  of  it.  He  is  indeed  interested 
in  the  employment  of  it ;  bat  he  cannot  proceed  against  it 
directly  for  anything  which  is  due  to  him,  or  make  any  part 
of  it  his  own  for  the  purpose  of  satisfying  any  demand  which 
he  may  have  as  shareholder.  He  is  not  in  the  situation  of  a 
mortgagee,  nor  of  one  who  has  a  direct  interest  in  the  land  as 
a  joinf-tenant  or  tenant  in  common,  who  may  make  a  part  of 
it  his  own  in  severalty.  Upon  the  dissolution  or  determination 
of  the  joint  concern,  be  may  possibly,  though  not  very  proba- 
bly) become  the  owner  of  a  part  or  share  in  the  land,  but  if  he 
does,  it  is  not  by  virtue  of  any  terms  in  the  memorandam  of 
agreement,  [or  ^ct  of  incorporation,]  but  upon  a  new  transao 
tioti  whereby  the  parties  to  the  joint  concern  may,  by  virtue  of 
the  new  contract,  become  separate  owners  of  separate  shares  in 
the  land  belonging  to  it.  Upon  his  death,  nothing  descends  to- 
his  heir ;  all  gqps  to  bis  personal  representative,  whether  the 
land  be  held  for  years  or  in  fee-simple,  and  his  representative 
acquires  no  interest  in  the  land  different  from  what  be  himself 
bttd."  "  The  land  is  merely  a  part  of  the  joint-stock  capital, 
and  the  real  substantial  interest  of  the  shareholder  and  that 
which  the  share  represents  is  the  participation  in,  and  right  to 
pardcipate  in,  the  profits."     Upon  this  case  and  those  which 

t  'Watoon  v.  Sprade^,  10  Exch.  B.  S8>. 
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are  referred  to  in  the  opinions  of  the  judges,  it  most  be  consid* 
ered  as  now  settled  that  shares  io  companies  owning  land  are 
not  necessarily  themselves  interests  in  land,  whether  the  com- 
panies be  incorporated  or  joint-stock,  or  whether  they  he  for 
mining,  railway,  canal,  bankinir,  or  any  other  purpose.' 

§  @o9.  Where  land  is  owned  by  a  partnership,  each  part- 
ner, of  course,  is  entitled  to  his  proper  share  in  it.  And  here 
must  be  remarked  an  important  exception  (for  bo  it  seems  we 
are  forced  to  regard  it)  to  the  operation  of  the  statute  as  it 
affects  interests  in  ]aad.  Where  two  men  are  found  jointly 
occupying  a  piece  of  land,  incurring  equal  expenditures  upon 
it  and  enjoying  equal  profit  from  it,  the  relation  which  from 
such  facts  would  be  presumed  to  be  existing  between  them  is 
that  of  joint  tenancy,  and,  as  incident  to  that  joint  tenancy, 
upon  tlie  death  of  either  the  whole  would  go  to  the  oUier  by 
right  of  survivorship.  And  naturally  we  should  say  that  any 
agreement  by  which  the  course  of  the  estate  in  the  event  of 
the  death  should  be  altered,  must  be  in  wridng  as  affecting  the 
title  to  real  estate.  But  when  the  parties  are  really  partners, 
and  the  land  has  been  brought  into,  and  actually  held  and  used 
by,  the  partnership  for  partnership  purposes,  the  courts  have 
dealt  with  it  as  partnership  property,  although  the  ownership 
has  not  been  apparently  in  all  the  members  of  the  firm,  or,  if 
in  all,  not  apparently  as  partners,  but  under  some  other  title. 
As  Lord  Chancellor  Loughborough  says  in  Forster  v.  Hale,  a 
very  valuable  case  on  this  point,  "  the  partnership  being  estab* 

1  See  Hilton  v.  Giraud,  1  De  Gex  &  Sm.  18S  )  Sparling  v.  Parker,  9  Beav. 
450;  Mjera  B.  Perigal,  11  C.  B.  90;  Duncuft  u.  Albrecht,  12  Sim.  189;  Brad- 
ley V.  Holdiwortb,  8  Meeg.  &  Wela.  422 ;  Humble  r.  Mitchell,  1 1  Adol.  &  £11. 
806 ;  CorllDg  v.  Flight,  G  Hare,  242 ;  Vanzball  Bridge  Co.,  Ex  parte,  I  Gty nn4 
J.  101 ;  Home,  Ex  parte,  7  Bam.  &  Cres.  6SS.  It  waa  earlf  held  in  Musscha- 
setta  that  the  nharea  in  a  turnpike  corporation  were  personal  property  umpljr. 
TippetB  B.  Walker.  4  Mtua.  R.  G95.  But  quare,  if  the  lair  in  New  Yoi^  i«  not 
different  frotn  that  stated  in  the  text.  Taup«11  p.  Woodmn],  S  Sandf.  Ch.  148. 
In  England,  the  Court  of  Common  Pleai  bu  recentlj  acted  upon  the  authority 
of  WalHon  n.  Spratlej,  though  declining  to  coniniit  themselTea  to  its  conectneK. 
Powell  D.  Jaaeop,  SS  £ng.  Law  &  Bq.  274. 
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lished  by  evideoce  by  which  a  partnership  may  be  formed,  the 
premises  necessary  for  the  purposes  of  that  partnership  are  by 
operatioo  of  law  held  for  the  purposes  of  that  partnership."  ^ 
For  it  seems  that  the  earlier  authorities  to  the  e&ct  that  real 
estate  used  for  partnership  purposes  maintains  its  character  of 
realty  and  goes  to  the  heirs  of  the  partners  respectively,^  havi 
been  overruled,  and  that  all  property,  whether  real  or  personal? 
involved  in  a  partnership  concern,  is  now,  upon  the  death  of  the 
partners,  distributable  as  personalty,  and  generally  is  to  be  for 
ordinary  purposes  regarded  as  stock  in  trade.' 

§  260.  In  Dale  v.  Hamilton,  the  latest  and  a  very  important 
case  on  this  subject,  the  question  was  presented  in  the  English 
Chancery  in  a  somewhat  modified  form.  There  the  plaintiff, 
being  a  surveyor  and  land  agent,  allied  that  he  proposed  to 
the  defendant's  testator  an  arrangement  for  the  purpose  of 
speculation,  by  which  he  and  a  third  party  were  to  furnish  the 
capital  for  buying  land,  the  plaintiff  to  lay  out  the  lots  and 
e£fect  the  sales,  and  each  of  the  parties  to  he  interested  one 
third  in  the  profits  and  losses.  It  was  admitted  that  lands 
were  acquired  under  some  such  general  arrangement,  but 
denied  that  the  plaintiff  was,  as  tdleged,  a  partner  therein,  and 
the  farther  question  was  made  whether,  if  he  was  a  partner  in 
fact,  verbal  proof  (or  written  proof  imperfect  in  view  of  the 
Statote  of  Frauds)  of  the  alleged  partnership  was  sufficient  to 
take  the  case  out  of  the  Statute  of  Frauds,  in  a  case  where,  as 
here,  the  entire  sub/eet  of  the  transaction  was  land,  and  the 
partnership  grew  solely  out  of  that  aiAject,  and  whether  the 
cases  in  which  that  effect  had  been  given  to  a  partnership  con- 


1  FonUr  n.  Hale,  6  Ves.  Jr.  SOS. 

■  TbombiD  [llKWnpMHi]  «.  Dixon,  1  Bra.  C.  C.  199  ;  Bell  v.  Phyo,  T  Ve«. 
Jr.  4S8  h;  Balmain  r.  Shore,  9  Yes.  Jr.  COO.  Lord  Eldon,  aa  earlj'  u  Cramhaj' 
v.  Manle,  1  Smuist  495,  coiuidered  this  an  open  quettion. 

3  Per  Lord  Eldon,  in  Selkrigg  c.  Davies,  !  Do»,  P.  C.  836;  TowDseod  v. 
DeTarnes,  eited  in  Uontagu  on  Partnership,  1  Vol.  App.  p.  97.  See  also 
1  Tol.  p.  1S4  of  that  Irentiae,  and  Crawshaj  v.  Manle,  tnpra;  also  S  Kent,  Com. 
S  S7,  Clagett  r.  KUboume,  t  Black.  (U.  S.)  948. 
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tract  were  not  cases  in  which  the  dealing  in  land  was  only  an 
incident  to  the  partnerafdp  business.  Vice-Chancellor  Sir 
Lancelot  Shadwell  delivered  a  very  elaborate  and  careful 
opinion,  in  which,  while  admitting  the  general  piindple  as  to 
land  acquired  by  an  established  partnership,  he  remarked  that 
whether  a  simple  case  like  tlffit  before  him,  divested  of  every- 
thing but  an  agreement  for  a  partnership,  could  be  brou^t 
within  the  scope  of  the  cases,  was  a  question  of  no  inconsider- 
able difficulty.  He  also  well  stated  the  difficulty,  in  the  way 
of  principle,  which  must  present  itself,  agunst  holding  such  an 
agreement  efficacious  to  affect  the  rights  of  the  parties  to  the 
'  land ;  for,  says  he,  "  if  A  alleges  that  B  agreed  to  give  him 
ao  interest  in  land,  the  statute  applies ;  but  if  he  adds  that  the 
land  was  to  be  improved  and  resold  at  their  joint  risk  for  profit 
and  loss,  then,  according  to  the  argument,  the  statulb  does  not 
jqtpty."  Nevertheless,  upon  a  nearer  view  of  the  cases,^  he 
found  himself  unable  to  decide  that  the  plaintiff  was  barred  by 
the  statute  from  recovering,  if  the  agreement  alleged  was 
really  made,  and  that  fact  he  directed  to  be  tried  by  a  jury* 

§  261.  This  doctrine  prevails,  however,  as  would  seem  from 
a  well  considered  case  very  lat^y  decided  in  the  Supreme 
Court  of  Georgia,  only  as  between  the  partners,  or  between  them 
and  third  parties  dealing  with  them  in  regard  to  the  partner- 
ship land.  Where  a  bill  in  equity  alleged  that  of  three  persons 
who  had  formed  a  partnership  for  speculation  in  lands  by  pur- 
chases and  resales,  one  (the  defendant)  agreed  to  sell  to  tfae 
plaintiff  a  third  part  of  his  interest  in  the  lands  held  by  the 


1  Jefireya  e.  Small,  1  Vern.  217  ;  Jackson  v.  Jackson,  9  Yes.  Jr.  SBl ;  Lake 
V.  Craddock,  3  P.  Wms.  1G8;  Elliott  v.  Brows,  8  Svanst.  489,  a;  (auotfaer 
report  of  which  is  alladed  to  hj  Lord  Bidon  in  Jackson  0.  Jackson,  lupra  /) 
Fonter  v.  Hale,  S  Ves.  Jr.  696 ;  S.  C.  9  lb.  809 ;  Fereda^  v.  Wfghtwick,  1  Riw 
&  M7I.  49. 

>  Dale  t>.  Hamilton,  S  Hare,  Cb.  869.  And  see  Smith  o.  Tariton,  2  Barb. 
Cb.  (N.  r.)  SS6 ;  FaU  River  Whaling  Co.  v.  Borden,  10  Cuab.  (Mass.)  474  ; 
eoiilra,  Graj  ■>.  Palmer,  9  CaL  616. 


.dbyCoOgIc 


CH.    XII.]  CONTHACTS    FOR    LAND.  269 

partnership,  and  in  the  proceeds  from '  the  sales,  and  in  the 
speculations  and  profita,  that  court  refused  to  decree  a  specifie 
execution  of  the  agreement,  in  the  absence  of  a  sufficient 
memorandum  or  equitable  circumstances  avoiding  the  effect 
of  tbe  statute.  They  say :  "  It  is  true  that  in  a  court  of 
equity  real  estate  owned  by  a  partnership  may  be  treated  as  a 
part  of  partnership  funds,  and,  as  a  consequence,  as  personal 
estate.  But  this  rule  grows  out  of  the  peculiar  nature  of  the 
partnership  relation,  and  is  adopted  for  the  purpose  of  doin^ 
justice  between  partners,  or  between  theoi  and  othera  having 
dealings  with  them,  and  for  tbe  purpose  of  properly  adjusting 
the  relations  between  them  and  others  having  dealiugs  with,  or ' 
relations  to,  the  partnership.  It  is  not  an  arbitrary  rule  by 
which  a  court  of  equity  fy-ansmutes  real  estate  into  personal 
proper^  when  it  is  once  onmed  and  possessed  by  a  partnership, 
and  independent  of  the  existence  of  the  partnership,'and  as  to 
persons  having  no  relations  to  that  partnership."  They  add, 
that  here  the  purchase  was  "  of  an  interest  in  the  profits  to  be 
realized  by  the  defendant  from  the  sale  of  these  lands  by  the 
partnership,  and  that  he  was  not  and  could  not  have  been  a 
partner,  or  bad  any  relation  to  the  partnership  himself."  The 
defendant  "  was  individually  responsible  to  him,  and  not  as 
one  of  the  partnership.  The  complainant  there  was  a  a^'anger 
to  this  firm,  and  as  to  him  these  lands  were,  to  all  intents  and 
purposes,  real  estate."^ 

§  36S,  And  although,  as  we  have  seen,  where  a  partnership 
is  actually  formed,  and  land  is  acquired  by  it  for  partnership 
purposes,  even  though  the  sole  object  of  forming  it  was  to 
deal  in  the  land  so  to  be  acquired,  the  partnership  relation  de- 
termines the  rights  of  the  parties  in  relation  to  the  land,  not- 
withstanding they  do  not  as  partners  appear  to  hold  the  legal 
title;  it  must  be  remarked- that  the  mere  agreement  to  form 


ick  D.  Black,  15  Gmi^  B.446. 
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such  a  partnership  cannot  be  enforced  or  damages  recovered 
for  a  dissdution  of  it  unless  it  be  in  writing.  This  was  dis- 
tinctly held  by  Judge  Story,  in  a  case  of  a  verbal  agreement 
between  the  plundfif  and  defendant,  to  become  copartners  in 
the  business  of  purchasing  and  selling  liuids  and  lumber  in  the 
State  of  Maine.  And  he  drew  the  line  between  such  an 
agreement  and  one  for  the  mere  profits  of  9  sale  of  land, 
which  of  course  would  be  good.*  He  said,  the  agreement 
before  him,  if  good*  at  aU,  attached  to  the  land  at  the  time  of 
the  purchase,  and  it  was  then  an  agre«nent  by  way  of  trust  in 
the  land,  a  sort  of  springing  trust,  and  it  was  in  virtue  of  this 
trust  estate  only  that  any  right  could  attach  to  the  moiety  of  the 
proceeds.' 

§  S68.  Coming  now  to  the  second  division  of  this  general 
subject,  of  contracts  for  interests  in  land,  (which  has  been  al- 
ready nearly  anticipated)  we  are  to  inquire,  what  is  the  nature 
of  the  transaction  which  the  statute  requires  to  he  in  writing. 
Contract  or  sale,  the  expression  used  in  the  clause  under  con- 
sideration, clearly  means  contracts  Jbr  sale.^  But  it  is  not  only 
contracts  for  the  sale  of  land  which  are  intended  to  be  em- 
braced ;  for  all  the  cases  show  that  a  purchase  of  land  is  as 
moch  within  the  statute  as  a  sale  of  it,  the  policy  of  the  law 
being  not  only  to  protect  owners  of  land  from  being  deprived 
of  it  without  written  evidence,  but  also  to  prevent  a  purchase 
of  land  from  being  forced  by  p^ijury  and  fraud  upon  one  who 
never  contracted  for  it.  An  agreement  to  devise  an  interest 
in  land,  though  founded  on  a  precedent  valuable  consideration, 

>  BDnnell  v.  Tainlor,  4  Codd.  R.  668 ;  LioKOtt  «.  Mclndre,  IS  ISiiaa,  SOI ; 
Hem  V.  Fox,  ID  Wend.  (N.  T.)  486.  And  Me  Clancj  o.  Cnioe,  S  Dev.  '£q. 
(N.  C.)  363. 

3  Soulh  IT.  Bumlum,  3  Sninn.  460. 

>  In  Boyd  V.  Stone,  1 1  Han.  346,  Pwker,  C.  J,  Temarked  npon  the  linguUr 
(tircumsUnce  that  dug  error  of  phrMeology  m»  adopted  both  in  the  ProvincUl 
Act  of  1682,  and  the  Statute  of  the  Commonwealth,  17S9.  It  is  corrected  in 
the  RenMd  Statutes.  But  the  same  ttung  occurs  in  manj  of  the  American 
Statales  of  Frauds.    See  Appendix. 
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is  also  within  this  sectioD  of  the  statute ;  *  and,  as  we  shall  see 
in  the  coarse  of  this  chapter,  the  effect  of  the  provision,  as  ex- 
pounded and  apphed  by  the  courts,  is  to  render  unavailing  to 
the  parties,  as  the  ground  of  a  claim,  any  contract,  in  whatever 
shape  it  may  be  put,  by  which  either  of  them  is  to  part  with 
any  interest  in  real  estate.  It  may  not  be  unnecessary  to  ob- 
serve, however,  that  by  a  contract  for  the  sale,  purchase,  or 
other  disposition  of  the  land,  is  intended  a  contract  by  which 
one  of  the  parties  parts  with  the  land  to  the  other.  For  in- 
stance, a  promise  to  buy  land  of  a  third  party,  paying  tbe 
money  to  ^m,  and  the  promisee  getting  no  interest  in  tbe  land, 
tliough  it  may  be  an'  object  to  him  to  have  such  purchase 
made,  would  of  course  be  good  without  writing,  if  made  upon 
any  1^^  consideration.'  Still,  if,  in  such  case,  the  third  party 
be  tbe  nominee  of  the  party  to  whom  the  promise  is  made,^  or 
a  relative  for  whom  he  wishes  to  provide,*  or  if,  in  any  other 
respect,  the  act  to  be  done  is  indirectly  to  be  done  to  or  for 
himself,  the  statute  applies. 

§  S64.  It  was  formerly  supposed  that  auction  sales  of  land 
were  not  embraced  by  the  statute,  but  it  is  now  clearly  settled 
otherwise.  Sir  William  Grant  says ;  "  From  the  public  na- 
ture of  a  sale  by  auction,  it  does  not  follow  that  what  passes 
there  must  be  matter  of  certiunty;  so  far  from  it  that  I  never 
saw  more  contradictory  swearing  than  in  those  cases  where 
attempts  were  made  to  introduce  evidence  of  what  was  said  or 
done  during  tbe  course  of  the  sale."  *  And  the  cases  show  that 
there  is  no  distinction  in  this  respect  between  execution  sales 

1  Harder  t>.  Haider,  2  Sand£Cb.(N.  Y.)  17;  MuntJorff  r.Kabounie,4  Mary- 
laod  R.  4C9 ;  Campbell  v.  Tanl,  S  Terg.  (Tenn.)  M8  ;  Qaackenbnah  s.  £Ue, 
S  Bub.  (N.  T.)  469 ;  Johnson  i>.  Hubbell,  2  Stock.  Ch.  (N.  J.)  8SS. 

>  King  t>.  Hanna,  9  B.  Mon.  (Kj.)  S69. 

>  Cbiles  K.  Woodion,  2  Bibb,  (Ey.)  72. 

*  As  was  the  case  b  Campbell  v.  Taul,  nipni. 

S  Blagden  t>.  Bradbear,  12  Tes.  Jr.  466.  ,The  mle  ■■  too  familiar  to  require 
the  dtation  of  anthoritiea.  They  will  be  found  collected  in  Chii^  on  Con- 
trtcti,  271. 
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by  sheriflb,  and  any  other  sales  at  aucdon.-'  They  have,  it  is 
true,  been  sometimeB  treated  as  Judicial  sales,  but  thie  is  in 
opposidon  to  the  general  current  of  authority,^ 

§  ^5.  The  disdncdoQ  in  favor  of  what  are  called  judicial 
sales  appears  to  have  been  first  made  by  Lord  Hardwicke  in 
the  case  of  the  Attorney-General  v.  Day.  There,  the  Master 
in  Chancery  having  reported  a  acbeme  for  carrying  out  a  verbal 
contract  of  which  specific  execudon  bad  been  ordered,  and  bis 
report  having  been  allowed,  his  Lordship  said  he  did  not  doubt 
the  propriety  of  carrying  into  execAtioo  agunst  the  representa* 
dve  a  purchase  by  a  bidder  before  the  Master,  though  the  pur- 
chaser had  subscribed  no  agreement ;  that  it  was  a  judicial  sale 
of  the  estate,  which  took  it  entirely  out  of  the  statute."  '  This 
remark  has  been  strongly  cridcized  by  Judge  Kent,  but  ^- 
parently  without  necessity.  He  bad  occasion  in  the  case  before 
him  only  to  hold  that  a  sale  by  a  sherifF  required  to  be  con- 
summated by  deed,  and  that  his  seizure  of  land  under  a.fi.  fa. 
and  return  oa  the  execution  did  not  suffice  to  devest  the  debtor's 
estate  in  it.*  This  is  true  also  of  a  judicial  sale,  which  ^ould 
be  followed  up  by  a  deed  from  the  Master,  or  other  officer  of 
the  court  The  decision  of  Lord  Hardwicke  was  simply,  that 
afier  confirmation  of  the  report,  the  pardes  were  bound  to 
carry  out  the  sale,  notwithstanding  no  memorandum  of  it  had 
previously  been  made  in  wridug.  The  grounds  of  this  rule  are 
well  stated  by  Story,  J.,  in  the  case  of  Smith  v.  Arnold.  "  In 
sales  directed  by  the  Court  of  Chancery,  the  whole  business  is 
transacted  by  a  public  officer  under  the  guidance  and  superin- 


'  S«e  preceding  DOte. 

0  Tate  V.  Greeolea,  1  Der.  (N.  C.)  119;  Ingram  v.  Dowdia,  S  Irsd.  (N.  C.) 

3  Attorney-General  v.  Day,  1  Vw.  S«n.  818.  See,  alao,  filagden  v.  Bradbear, 
iupra;  Smith  c.  Antold,  b  Mas.  (C.  C.)  i!0 ;  Boykiiu  f.  Smith,  3  Munf.  (Ta.) 
102 ;  Trice  o.  Pratt,  1  Der.  &  Bat  £q.  (N.  C.)  626 ;  Jenkins  v.  Hogg,  i  Coni. 
B.  (8.  C.)  821. 

1  SimondB  t>.  Catlin,  2  Caines,  (N.  T.)  61 ;  ante,  S  28. 


.dbyCoOgIc, 


CH.  XII.]  CONTRACTS   FOR   LAND.  ^S 

tendence  of  the  eonrt  itself.  Even  after  the  sale  is  made,  it  is 
not  final  untij  a  report  is  made  to  the  court  and  it  is  approved 
and  confirmed.  Either  party  may  object  to  the  report,  and  the 
porchaser  himself,  who  becomes  a  party  to  the  sale,  may  appear 
before  the  court,  and  if  any  mistake  has  occurred,  may  have 
it  corrected.  He,  therefore,  becomes  a  party  in  interest,  and 
may  represent  and  defend  his  own  interests  ;  and  if  he<  ac- 
quiesces in  the  report,  he  is  deemed  to  adopt  it,  and  is  bound 
by  a  decree  of  ^e  court  confirming'  the  sale.  He  may  be 
compelled  by  process  of  the'  court  to  comply  with  the  terms 
of  the  contract.  So  that  the  whole  proceedings  from  beginning* 
to  end  are  under  the  guidance  and  direction  of  the  court,  and 
the  case  does  not  fall  within  the  mischiefs  supposed  by  the 
Statute  of  Frauds."^  Sales  by  sherifl^  on  execution  are  not, 
as  we  have  seen,  to  be  regarded  as  judidal  sales,^  nor  sales  by 
town  officers,  nor  by  trustees,  nor  by  administrators.  The 
remarks  of  Judge  Story  in  the  case  from  which  we  have  just 
quoted,  and  where  the  point  decided  was  that  an.admiaiatra^ 
tor's  sale  of  land  was  not  saved  from  the  statute  as  a  judicial 
sale,  are  entirely  applicable  to  all  these  varieties.  "  In  the  case 
of  an  administrator,  the  authority  to  sell  is  indeed  granted  by 
a  court  of  law.  But  the  covaX,  when  it  has  once  authorized 
the  administrator  to  sell,  is  functta  officio.  The  proceedings  of 
the  administrator  never  come  before  the  court  for  examination 
(H*  confirmation.  They  are  mere  matters  in  pais,  over  which 
the  court  has  no  control.  The  administrator  is  merely  account* 
able  to  the  Court  of  Probate  for  the  proceeds  acquired  by  the 
sale,  in  the  same  manner  as  for  any  other  assets.  But  whether 
be  has  acted  regularly  or  irregularly  in  the  sale  is  not  matter 
into  which  there  is  any  inquiry  by  the  court  granting  the  li- 
cense, or  by  the  Court  of  Probate  having  jurisdiction  over  the 


I  Smith  V.  Arnold,  S  Mu.  (C.  C-)  420.  See,  alsa,  Hatton  c.  Williams,  39  AU. 
R  603 ;  FdIIoh  r.  Moon,  26  Fenn.  State  B.  468 ;  HsUeok  v.  Gwj,  9  Col.  R. 
181. 

*  Ante,  S  264,  d.  2.    Also,  see  Brent  v.  Green,  6  L^gb,  (Ya.)  16. 
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admiiiiatration  of  the  estate.  So  that  the  present  case  is  not  a 
judicial  sale  in  any  just  sense,  but  it  is  the  execution  of  a  min- 
isterial authority.  The  sale  is  not  the  act  of  the  court  but  of 
the  administrator."  ^ 

§  266.  An  agreement  hy  which  a  party  shall  ultimately  be 
bound  to  sell  or  purchase  land  is,  of  course,  as  much  witfain 
the  statute  as  if  be  bound  himself  immediately  to  do  so.  A 
verbal  engagement,  dierefore,  to  execute  a  written  agreement 
to  convey  land  is  invalid.' 

§  S67.  The  statute  extends  to  any  agreement  by  which 
rights  already  acquired  in  real  estate  under  a  deed  are  enlarged 
or  qualified.  Not  only  is  an  agreement  to  execute  a  mortgage 
invalid  without  writing,*  but  also  an  agreement  to  make  a  de* 
feasance  to  an  absolute  conveyance,*  or  to  convert  a  written 
mortgage  into  a  conditional  sale,"  or  to  foreclose  a  mortgage, 
even  when  the  ^reement  is  made  by  solicitors  in  anticipation 
of  a  decree  of  court  to  the  same  effect."  It  should  seem  to  be 
very  clear  that  a  defunct  mortgage  cannot  be  revived  by  a  parol 
agreement,^  and  it  has  been  decided  that  a  defunct  written 
agreement  for  the  sale  of  land  could  not.^  An  arrangement  to 
extend  the  effect  of  a  mortgage  so  as  to  cover  other  and  farther 
liabilides,  is  not  good  without  writing.'     But  a  verbal  extea- 


1  Smitfa  o.  Arnold,  fupra;  Wolfe  p.  Sharp,  10  BicL  (a  C)  60. 

a  Ledford  tr.  Ferrell,  12  Ired.  (S.  C.)  285  ;  Tnumnell  v.  Tnnuaell,  11  lUcL 
(S.  C.)471;  Tates  D.  Martin,  1  Cband.  (Wia.)  US.  So  vith  the  ule  of  a  bond 
entitling  tliB  holder  ta  the  benefit  of  a  mortgage  of  land.  Toppin  v.  Lomas,  30 
Eag.  Law  &  £q.  iiJ. 

3  CUbangh  r.  ByBrl7,  T  Gill,  (Md.)  SIS. 

*  Boyd  o.  Stone,  1 1  Man.  342. 

«  Woods  V.  Wallace,  82  Penn.  (10  Haw.)  171. 
■  Cox  V.  Peele,  2  Bro.  C.  C.  267. 

7  A  different  doctrine,  however,  might  be  inferred  from  the  New  York  eaaea 
of  Truscott  V.  King,  2  Seld.  14T,  and  Mead  v.  Toi^,  lb.  449. 

8  DaviB  V.  Pansh,  LiCt.  8el.  Cas.  (Kj.)  163. 

•  Williams  v.  Hill,  19  How.  (U.  8.)  200;  Stoddard  v.  Hart,  28  N.  T.  556  ; 
Corte  V.  Eddj,  24  Misaonri  R.  117.  Nor  ii  an  agreement  to  snhetitute  certain 
other  land  for  that  which  ii  deicribed  in  a  mortgage.  Caatro  v.  Bliea,  13  Tex. 
229. 
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sion  of  the  time  for  redeeming  mortgaged  land  is,  it  seems,  to 
be  regarded  as  conferriog  do  interest  in  the  laad.'  Whether 
a  mortgage  cao  .be  verbally  released  or  discharged,  seems  to 
depend  upon  the  questioo  (on  which,  as  we  have  seen,  there  is 
great  contrariety  of  opinion  in  the  courts  of  different  States) 
whether  it  is  to  be  regarded  strictly  as  a  conveyance  of  the 
land  or  a  mere  incident  to  the  debt.^ 

§  S6S.  An  agreement  to  establish  the  title  to  land  in  any 
party  is,  of  course,  equivalent  to  an  agreement  to  sell  faim  the 
land  ;  and  it  has  accordingly  been  held  that  an  engagement  to 
break  down  a  certain  allied  title  under  which  a  third  [nrty 
claimed  adversely,  or  in  any  way  to  perfect  the  title  in  the 
promisee,  is  within  the  statute.'  Also,  as  appears  to  have 
been  the  opinion  of  the  Supreme  Court  of  Massachusetts,  a 
verbal  agreement  to  release  a  covenant  of  warranty  would  be 
invalid.*  On  the  other  hand,  a  mere  verbal  guaranty  of  title, 
of  course,  gives  merely  a  remedy  in  damages,  and  does  not  go 
to  pass  any  interest  in  the  land  between  the  parties,  nor  does 
the  statute  a£fect  an  ^reement  to  pay  the  expense  of  investi- 
gating the  tide  to  land  in  case  it  prove  unsatisfactory."  It  is 
obvious  that  these  are  rather  contracts  concerning,  than  con- 
tracts  for  the  sale  of  an  interest  concerning,  land.^ 

§  @69.  It  is  undoubtedly  the  meaning  of  this  branch  of  the 
statute  that  only  those  ^T-eements  which  bind  the  parties  to  a 


I  Hamilton  v.  Tetrj-,  11  C.  B.  9B4 ;  Griffin  v.  Coffey,  9  B.  Moc  (Ky.)  462. 

*  HoDt  V.  Uaynard,  6  Kck.  (Uan.)  489 ;  Parker  v.  Barker,  2  Met  (Man.) 
423;  MaliDS  v.  BrowD,  4  Conut.  (N.  T.)  403;  anU,  §65.  Aa  to  a  purol 
wtuver  of  a  deviw  of  bud,  we  Doe  d.  Smytlt  v.  Shijtfa,  6  Bun.  &  Craa.  113. 
As  to  a  parol  discharge  of  a  contract  for  land,  teapoat,  g  429,  et  Mq. 

3  DdtsU  v.  Peach,  1  G^,  (Md.)  172  ;  Bryan  t>.  .Tanueaon,  7  Mlgwiiiri  B.  106. 
See  Bishop  v.  Little,  G  Greenl.  (Me.)  SS6. 

<  Bliss  0.  TbompaoD,  4  Mass.  R.  488.  And  it  seems  to  have  been  considered 
by  the  Supreme  Conrt  of  New  York  doabtfiil  whether  an  agreement  to  pay  off 
incnmbrances  was  not  also  within  the  itatate.    Dtmoan  v.  Blair,  i  Denio,  196. 

9  Jeakes  v.  While,  6  W.,  H.  &  G.  873. 

>  See  also  Doggett  v.  Patterson,  18  Teius  108  ;  Erans  t).  Hardeman,  IS  lb. 
480 ;  Natcbee  v.  Vandervelde,  31  Miss.  B.  70S ;  Miller  v.  Bobetti,  18  Texas,  16. 
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change  in  some  respect  in  the  title  to  the  land  are  required  to 
be  in  writing.  Thus,  as  we  had  occasion  to  see,  in  a  former 
part  of  this  book  under  the  head  of  conveyances,  a  verbal 
agreement  for  the  settlement  of  an  uncertain  boundary  is  bind- 
ing between  the  parties,  as  no  title  of  either  is  affected  there* 
by ;  neither  could  be  said  to  own  the  disputed  tract,  aa  neither 
had  any  evidence  whatever  of  title  in  it.^  And  the  same  is 
true  of  an  agreement  which  merely  restricts  the  purchaser  of 
land  as  to  the  manner  in  which  or  the  purposes  for  which  he 
shall  use  ^e  land,  while  at  the  same  time  his  title  to  it  is  not 
impured,  as,  for  instance,  stipulations  that  he  shall  not  carry 
on  a  certain  trade  or  use  certain  buildings  upon  the  prenuses, 
or  the  like.'  Nor  is  there  any  reason  why  the  statute  should 
be  held  to  cover  mere  arrangements  as  to  the  payment  of 
taxes.' 

§  370.  Where  a  deed  has  been  actually  executed  or  a  title 
to  the  land  in  any  way  passed,  agreements  between  the  parties 
88  to  pecuniary  liabilities  growing  out  of  the  transaction,  bat 
not  going  to  take  any  interest  in  land  from  the  grantee,  are 
not  affected  by  the  statute.  Thus  an  agreement  releasing 
damages  for  the  taking  of  land  for  public  uses,*  or  for  the 
use  of  it  by  statutory  privilege,  aa  in  certain  cases  of  dowage,' 
is  binding  without  writing.  And  so,  manifestly,  is  any  special 
agreement  to  pay  the  price  of  land  previously  conveyed.* 


1  AnU,  §  7S. 

B  Bostwick  D.  LeMh,  9  Day,  (Conn.)  476;  LeinsQ  o.  Smmrt,  11  Hninph. 
(Tenn.)  808. 

3  Freble  o.  Bkldnin,  6  Ou«k  (Mam.)  649 ;  Brackett  v.  Eraai,  1  Cnsb.  (Msai.} 
79.  A  verbal  Bubstitution  of  apprusen  of  the  value  of  l&nd  for  tlioee  origJDalljr 
appointed  by  writing,  ia  not  a  cootrapt  lor  any  intereat  in  the  land.  Stark  v. 
Wilson,  3  Bibb,  (E7.)  476. 

4  Embar^-r.  Conner,  S  Coiiist.(N.  T.)  511;  Fuller  o.  Countj  CoauniwODers 
of  Ptymoutb,  IS  Pick.  (Maa.)  61. 

■  Filch  ».  SeTUKniT,  »  Met.  (Mass.)  463 ;  Smith  v.  Gonlding,  S  Ciufa.  (Maaa.) 
1G4 ;    Clement  v.  Ihu^,  ft  Greenl.  (Me.)  14. 

s  Quare,  if  an  agreement  to  diacount  for  so  much  as  a  piece  of  land  granted 
■hall  fall  abort  of  the  amount  named  in  the  deed  ia  affected  bj  (he  atatute  ?    It 
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8  •i'lfl.  The  last  observatioD  which  it  seems  oecessary  to 
make  before  dosing  this  chapter  is,  that  a  contract  for  the 
sale  or  purchase  of  land  is  within  the  statute,  though  no  price 
be  paid  in  money.  A  verbal  agreement  for  an  exchange  of 
lands,  we  have  seen  in  a  former  chapter,  was  not  binding ;  ^  and 
the  same  is  undoubtedly  true  when  the  price  of  the  proposed 
conveyance  is  to  consist  of  labor  or  services  of  any  kind,  or, 
generally,  of  whatever  the  law  would  regard  as  a  good  con- 
sideration.' 


has  been  determined  both  ways  id  earl;  Connecticut  cases.  Mott  v.  Hurd,  1 
Bool,  78 ;  Bradley  t>.  Blodgett,  Eirbjr,  2S.  The  former  of  these  cases,  however, 
was  referred  to  as  law  by  the  Supreme  Coart  of  Indiana  in  Green  v.  Vardiman, 
2  Blackf.  S24.  An  agreement  to  pay  an  increased  price  for  land  if  coal  were  • 
fonnd  in  it,  has  been  held  Toid  hj  the  statute  in  Virginia.  Beth  v.  Wooldredge, 
6  Rand.  605.  See,  also.  Garret  t>.  Ualone,  8  Bich.  S.  C.  335 ;  Howe  ■>.  O'Uallej, 
1  Murphy,  (N.  C.)  387  ;  Fnsei  v.  Child,  4  £.  D.  SmiAi,  (N.  T.)  153. 

>  Ante,  %  76. 

S  Burlingomo  e.  Bnrlingame,  7  Cow.  (N.  7.)  92;  Jack  o.  McKee,  9  BaiT, 
(Fa.)  285 ;  Helm  i>.  Logan,  4  Bibb,  (Ey.)  78. 
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CHAPTER   XIII. 

AGREEMENTS  NOT  TO  BE  PERFORMED  IN  A  YEAR. 

§  @7^-  In  that  clause  of  the  Statute  of  Frauds  which  we 
have  now  to  consider,  we  perceive  still  another  restriction 
'  placed  upon  the  formation  of  binding  contracts  by  mere  ver- 
bal understanding.  We  have  seen  that  all  verbal  promises 
to  answer  for  the  debt,  default,  or  miscarriage  of  another,  all 
agreements  made  upon  consideration  of  marriage,  and  all  con- 
tracts for  an  interest  in  real  estate,  must  be  reduced  to  writing, 
in  order  that  any  fiction  may  be  supported  upon  them  or  ad- 
vantage taken  of  them ;  and  we  shall  hereafter  see  that  the 
same  is  true  of  certfun  barguns  for  goods,  wares,  and  mer- 
chandise. All  these  provisions  relate  to  the  subject-matter  of 
the  contract.  But  that  which  is  at  present  before  us  relates  to 
the  period  of  the  performance  of  the  contract.  It  manifestly 
includes  them  all  to  a  certain  extent ;  that  is,  a  contract  which 
any  one  of  them  would  render  invalid  on  account  of  the  sub- 
ject-matter, may  be,  so  to  speak,  doubly  invalid  if  it  is  to  be 
of  longer  than  a  year's  duration.'  But  it  includes  also  all 
those  contracts  which  are  of  such  a  duration,  whatever  be  their 
subject-matter.  And  brief,  and,  at  first  sight,  simple  as  is  this 
clause  of  the  statute,  it  has  been  subjected  to  so  much  refined 
and  critical  discussion  that  it  will  probably  be  found  to  require, 
for  a  correct  understanding  of  the  construction  put  upon  it  by* 

I  It  is  so,  for  instance,  with  executory  contracts  for  sncb  short  leases  ai  would 
be  valid  in  eue.  See  Delnno  v.  Montague.  4  Cush.  (Mass.)  43 ;  Roberts  e>.  Tea- 
nell,  8  T.  B.  Mon.  (Ky.)  24  7 ;  Wilson  v.  Martin,  1  Denio,  (N.  T.)  602.  But  as 
to  the  law  in  New  York  sioce  the  last  revision  of  the  statutes,  see  Young  v.  Dake, 
I  Seld.  I6S,  overruling  Croswell  b.  Crane,  7  Barb.  19t;  also  Taggard  s.  Rooto- 
Telt,  2  £.  D.  Smith,  (N.  T.)  100. 
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the  coarts,  more  careful  and  exact  discrimination  than  any  other 
clause  which  we  have  had  or  will  have  to  consider. 

§  273'  Setting  out  of  view  the  questions,  what  is  the  per- 
formance of  such  an  agreement,  and  what  the  meaning  of  the 
limitation  as  to  time,  we  are  first  to  ascertain  the  force  of  the 
words  "  to  be  performed."  And  on  these  words  much  reasoning 
has  been  expended.  The  resnlt  seema  to  be  that  the  statute 
does  not  mean  to  include  an  agreement  which  is  simply  not 
hke^  to  be  performed,  nor  yet  one  which  is  simply  not  expected 
to  be  performed,  within  the  space  of  a  year  from  the  making  ; 
but  that  it  means  to  include  any  agreement  which,  fairly  and 
reasonably  interpreted,  does  not  admit  of  a  valid  execution 
within  that  time. 

§  S74'.  Suppose  that  the  parties  make  no  stipulation  as  to 
time ;  hut  the  performance  of  the  agreement  depends  upon  the 
happening  of  a  cert^o  contingency  which  may  occur  within 
the  year.  In  such  case,  it  is  settled  upon  authority  and  reason- 
able in  prindple  that  the  statute  shall  not  apply.  The  agree- 
ment mat/  be  performed  entirely  within  the  year,  consistently 
with  the  understanding  and  the  rights  of  the  parties.  There 
are  many  cases  which  illustrate  this  rule,  and  which  may  be 
conveniently  divided  into  classes,  for  the  purpose  of  showing 
more  clearly  the  extent  of  the  rule. 

§  ^7^*  First.  Cases  where  the  thing  promised  is  to  be  done 
when  a  cert^n  event  occurs ;  as,  for  instance,  to  pay  money 
on  the  day  of  the  promisor's  marriage,^  to  leave  it  by  will, 
(the  promise  ot  course  taking  eflfect  in  the  event  of  the  prom- 
isor's death,')  or  that  his  executor  shall  pay  it ;  ^  to  pay  on  the 
death  of  a  third  party ;  *    to  pay  when  a  sum  of  money  is 


1  Peter  c.  CcmptoD,  Skin.  SB8. 

>  FentOD o. Emblen,  8  Barr.  ISTS;  lurdv.HiddlelOQ.lDeaMHU.Ch.  (S.  C.) 
lie.  Tho  MM  of  QnackenbDsh  a.  EUe,  5  Barb.  (S.  Y.)  469,  so  fu  as  it  mnst 
be  taken  to  aaaert  tbe  coDtrarj,  a  clearlj  opposed  to  prevailing  authority. 

>  WelU  o.  Horlon,  4  BiDg.  40. 

*  Tbompson  v.  Gordon,  3  Strobh.  (S.  C.)  IHS;  King  n.  HaoQa,  9  B.  Man- 
(Kj-.)  869. 
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received  by  the  promisor  from  a  third  person,  which  pajrment 
may  be  m&d«  within  the  year ; '  to  marry  at  the  end  of  a 
voyage,  which  voya^  may  be  accomplished  within  the  year  ;  ' 
to  save  a  party  harmless  from  signing;  an  obligation,  which 
obligation  may  be  forfeited  within  the  year.* 

§  S7^-  Secondly.  When  the  promise  is  to  continue  to  do 
something  until  the  contingency  occur,  as,  for  instanoe,  to  pay 
during  the  promisee's  life ;  *  to  pay  during  the  life  of  another ;  * 
to  board  the  promisee  during  bis  life ; "  to  pay  the  expenses  of 
a  child  so  long  as  it  should  be  chargeable  to  the  town ;  ^  to 
educate  a  child ; '  to  support  a  child,  who  is  eleven  years  old, 
till  she  is  eighteen ;  *  to  pay  during  coverture.^'  In  all  these 
cases  the  promise  is  not  affected  by  the  statute,  because  the  party 
whose  life  is  involved  may  die  within  the  year.  And  so,  of 
course,  whatever  else  be  the  contingency,  provided  it  may  bap- 
pen  within  the  year. 

§  277-  Thirdly.  Agreements  to  refrain  alt<^ther,  for  an 
indefinite  time,  from  certain  acts,  are  also  held  to  be  not  with- 
in the  operation  of  the  statute ;  such  as  an  agreement  not  there- 
after to  engage  in  the  staging  or  livery  business  in  a  certain 
town  ; "  an  agreement  not  thereafter  to  practise  medicine  in 

1  Arteher  r.  Zeh,  5  Hill,  (N.  Y.)  200. 

>  CUrk  V.  PeodletoD,  20  Codh.  B.  495.     See  poit,  g  S80. 

)  Blake  v.  Cole,  89  Pick.  (Masa.)  97. 

I  'Wilhelm  r.  Hardeman,  IS  Msrjtand  G.  140 ;  Hatchinson  n.  Uatchinion,  46 
M^ae  R.  154.  See  Tollej  v.  Greene,  !  Sandf.  Cb.  (N.  Y.)  91,  where  the  As- 
aiitant  Vice-Chancellor  intimatea  a  disdnction  on  this  pwDt  between  a  contin- 
gencj  consisling  in  the  happening  of  an  event  which  neither  party  nor  both  to- 
gelher  can  haiten  or  retard,  and  the  happening  of  which  reati  upon  human  effort 
or  volition,  inclining  to  the  opinion  tiiat  in  the  former  caM  the  atatnle  applies. 
But  the  distinction,  m  the  cases  show,  ia  entirely  withont  fbandation  in  authority. 

s  Gilbert  V.  Sykes,  IS  East,  ISO ;  Barney  v.  BaU,  !4  Georgia  B.  505 ;  Wig- 
gins V.  Keizer,  6  Ind.  R.  252. 

«  Howard  a.  Bargen,  4  Dana,  (Ky.)  187. 

»  MoLees  u.  Hale,  10  Wend.  (N.  Y.)  426. 

8  Ellicotl  V.  Tnmer,  4  Maryland  R.  478. 

■  Peters  v.  Inhabitants  of  Wastborough,  19  Pick.  (Haas.)  969.  See  pott, 
§  283  a. 

10  Houghton  V.  Houghton,  14  Ind.  R  509. 

II  Lyon  V.  King,  11  Met  (Mass.)  411. 
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a  certain  town';'  an  agreement  not  thereafter  to  sell  or  aid  in 
selling  musical  instmmeDts,  except  to  certain  parties.^  In  all 
such  cases,  no  limitatiou  of  time  being  fixed  hy  the  parties,  the 
law  limits  it  to  the  lifetime  of  the  party  promising";  and  that 
may  terminate  within  the  year.  When  the  promise  is,  how- 
ever, to  perform  certain  positive  duties  for  an  indefinite  time, 
which  will  bind  the  promisorts  representatives,  this  rule  may 
not  apply.' 

S^S,  It  would  seem  upon  sound  principle  equally  clear  that 
if,  in  any  other  condogency,  the  agreement  is  to  be  regarded  as 
substantially  and  reasonably  performed,  then  the  possibility  of 
^hat  contingency  happening  within  tbe  year  will  suffice  to  with- 
draw an  agreement,  which  is  indefinite  as  to  time,  from  the 
operation  of  the  statute.  This  may  be  illustrated  by  reference 
to  a  case  in  New  York,  where  the  defence  to  an  action  for  in- 
jury to  the  plaintiflF's  cattle,  by  running  over  them  with  railway 
cars,  was  that  the  plaintiff  for  a  valuable  consideration  bad  ver- 
bally  agreed  to  build  and  maintain  a  fence  along  the  railroad 
opposite  his  land,  where  bia  cattle  escaped  at  the  time  of  tbe 
injury.  The  Supreme  Court  decided  the  contract  to  be  not 
\vithin  tbe  st&tute,  upon  a  somewhat  diflPerent  ground.*  But 
we  should  say  that  here  tbe  duration  of  the  promise  was  ob- 


■  Blaoding  v.  Sargent,  83  N.  H.  SS9. 

1  Hill  f.  JamienoD,  16  Ind.  126. 

3  Ljoa  V.  King,  tupra. 

*  Talmadge  n.  Rennsalaar  &  Svstoga  S.  B.  Co.  13  Barb.  (N.  T.)  493. 
The  court  took  the  ground,  as  eafficient  for  the  dednon  of  the  case,  that  as  tbe 
contract  wm,  bj  present  payment  of  tbe  consideratioD,  executed  compleielj  on 
one  aide,  the  statute  did  not  applf.  (Upon  this  point  see  pMl,  §  286.)  It  seems 
that  the  case  can  bardlj'  be  eostuned  except  upon  the  groand  stated  in  the  texL 
In  Pitkin  V.  Long  Island  B.  R.  Co.  2  Barb.  Ch.  221,  it  was  held  that  a  mere 
executory  agrBement  between  complainant  and  defendant  that  the  latter  should 
establish  a  tnrn-oat  track  near  his  land,  and  stop  there  on  their  way,  as  a  per- 
manent arrangement,  was  Toid.  But  here  the  contract  went  to  create  a  nega- 
tive easement  in  the  propeTty  of  the  K.  R.  Co.,  a  right  which  could  not  pass  by 
parol,  and  so  the  case  is  explained  in  Talmadge  v.  Bennsalaer  &  Sarat<^ 
B.  R.  Co.  supra. 
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vionsly  limited,  (though  no  words  sud  to  that  'effect,)  by  the 
duration  of  the  circumstances  of  the  parties  which  led  to  the 
making  of  it.  If  the  road  should  cease  to  be  used  by  the 
promisee  or  its  assigns  for  railway  purposes,  it  is  unreason- 
able to  suppose  that  the  fence  was  still  to  be  maintuned,  the 
reason  for  maintaining  it  no  longer  existing ;  and  this  might 
well  happen  within  the  apace  of  a  year,  consistently  with  the 
understanding  and  rights  of  the  parties. 

§  S7^  <*■  '^B  agreement,  in  general  terms,  to  do  a  particular 
act,  no  time  being  specified,  and  the  act  being  such  as  may  be 
performed  by  the  party  pronnising,  under  the  contract,  within  a 
year,  is  also  saved  ,from  the  operation  of  the  statute,  on  the  prin- 
ciples before  stated.* 

§  S79-  It  is  very  clear  that  it  is  immaterial,  upon  die  ques- 
tion of  the  application  of  the  statute  to  a  contract,  that  it  has 
or  has  not  been  performed  within  the  year.  Otherwise  the 
obligations  of  parties  might  be  avoided  by  any  accident  which 
postponed  their  complete  execution  beyond  the  statutory  period, 
though  made  in  good  faith  with  the  expectation  and  intention 
that  they  should  be  executed  within  it.  And  still  farther,  the 
cases  show  that  where  the  happening  of  a  contingency  may 
work  a  satisfaction  or  execution  of  the  promise,  the  mere  cir- 
cumstance that  it  was  not  likely  to  occur  within  the  year  will 
not  bring  the  case  within  the  statute.  It  would  certainly  add 
much  embarrassment  to  the  duties  of  courts  in  construing  the 
statute,  if  they  should  be  obliged  to  entertain  questions  of 
probabilities  and  degrees  of  probability  in  such  cases.  So 
long  as  there  is  nothing  in  the  agreement  itself  to  show  that 
the  parties  contemplated,  and  contracted  with  reference  to  its 
happening  after  the  expiration  of  the  year,  it  is  reasonable  to 


1  Adama  v.  Aduni,  S6  Ala.  B.  273 ;  SogginB  o.  Heard,  31  Mi«.  K.  426 ;  Sug- 
gest V,  Caaoo,  26  Uissouri  R.  224.  So  it  was  held  that  an  agreement  to  Ubor 
for  a  jear  wai  not  witiiin  tbe  statute ;  for  the  pluntiff  migbt  tender  hu  aervicea 
immediatel/.    Rouelt  ».  SUde,  13  Conn.  B.  435. 
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suppose  that  either  party  was  to  have  the  benefit  of  the  uDcer- 
tunty  as  the^fact  might  result.*  And,  to  advance  still  another 
step,  it  can  make  do  difference  at  what  time  the  contingency 
was  expected  to  occdt  ; '  anderstandiog  by  expectation,  the 
judgment  either  p|rty  may  have  formed  upon  the  probabilities 
of  the  case,  and  always  sappoaiog  that  such  expectation  has  not 
so  entered  into  th^r  bargain  that  the  disappointment  of  it 
.  would  prevent  the  bargain  from  being  considered  executed  and 
performed  so  as  to  be  binding  upon  them.  The  statute,  End- 
ing them  perfectly  free  to  make  a  certain  contract  without  a 
writing,  provides  simply  that  if  that  contract  does  by  its  terms, 
expressed,  or,  from  the  situation  of  the  parties,  reasonably 
implied,  require  more  than  a  year  for  its  performance,  they 
must  put  it  in-  writing.  In  other  words,  it  must  affirmatively 
appear  from  the  contract  itself  and  all  the  drcamstances  that 
enter  into  the  interpretation  of  it,  that  it  cannot  in  law  be  per- 
formed within  the  space  of  a  year  from  the  making, 

§  S80.  There  is  a  decision  of  the  Supreme  Court  of  New 
York,  however,  which  it  would  seem  cannot  be  supported,  un- 
less a  diatioction  be  adopted  as  to  the  nature  of  the  contingency. 
The  parties  there  orally  agreed  that  one  of  them  should  have 
a  colt  at  a  price,  to  be  paid  on  delivery,  the  colt  to  be  got  by 
his  stallion  out  of  the  other's  mare,  and  the  latter  to  keep  the 
mare  in  his  possession,  and  to  keep  the  colt  until  the  ordinary 
weaning  dme,  or  until  it  was  four  or  six  months  old;  and  the 
court  considered  that,  as  the  common  period  of  gestation,  eleven 
months,  and  the  common  period  of  weaning,  four  to  six  months, 
would  carry  the  performance  of  the  contract  to  the  fifteenth  or 
seventeenth  month  from  the  time  of  making  it,  the  statute  ap- 


I  Dpou  tbeH  two  points  it  is  unnecessaiy  to  collate  cues.  Tbey  will  be 
fband  stated  in  almost  an}'  one  of  those  rated.    Ante,  §  S75-277. 

■  Roberts  K.  Rockbottom  Company,  7  Met.  (Mass.)  46 ;  Lockwood  e.  Barnes, 
J  Hill,  (N.  Y.)  128 ;  Clark  v.  Pendleton,  30  Conn.  R.  48B.  The  suggestion  of 
a  Afferent  doctrine  b^  RedGeld,  J.,  in  Hincklej  f.  Soutbgate,  1 1  Verm.  R.  428, 
Menu  to  stand  quite  ansnpported. 
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plied.'  But  in  this  case,  or,  at  least,  in  many  otbers  which 
might  easily  be  put,  gestation  might  be  completed  and  the 
young  weaned  within  the  year,  notwithstanding  the  ordinary 
course  of  nature  would  require  some  months  longer.  Or  sup- 
pose the  case  of  a  contract  to  erect  a  cert^  building,  which, 
in  the  ordinary  course  of  business,  could  not  be  erected  under 
two  years,  or  to  do  something  on  the  completioli  of  a  voyage 
which  would  ordinarily  occupy  two  years ; '  extraordinary 
exertion  in  the  former  case,  or  extraordinary  weather  in  the 
latter,  might  bring  about  within  the  space  of  a  year  the  event 
upon  which  the  obhgation  was  to  take  e&ct.  It  would  seem 
to  be  pushing  the  rule,  that  possihUiiy  of  performance  within 
the  year  makes  the  contract  good,  to  an  extreme  which  sacri- 
fices the  spirit  of  the  statute  to  its  letter,  to  hold  tbat  in  such 
cases  as  these  it  does  not  apply.  Perhaps  (though  upon  so 
difficult  a  point  the  suggestion  cannot  be  made  with  much  con- 


'  Lockwood  0.  BamM,  8  HUl,  <N.  T.)  128. 

>  In  CliHt  V.  Pendleton,  20  Conn.  R.  495,  the  declantioa  alleged  tliat 
the  defendtuit  being  about  to  erobsck  on  a  wbaling  voyage,  and  to  be  absent 
from  the  United  Statei  for  atraat  tbe  term  of  eigbteon  montbi  as  i*as  then  ex- 
pected, in  connderalion  that  tlie  plaintiff  had  at  bis  request  promised  to  marry 
him  when  thereto  requested  after  his  return  from  said  voyage,  Im,  etc.,  nnder> 
took,  etc.,  to  many  her,  etc.,  alle^og  defeadant's  return  aher  about  twenty 
months'  abeence,  request  to  many  the  plaiotiET  and  refusal  to  do  so.  The  Su- 
preme Court  held  that  the  defendant's  promise  waa  not  within  the  statute. 
They  say :  "  It  ia  not  alleged  in  any  form  tbat  it  was  made  with  reference  to,  or 
tbat  its  performance  was  to  depend  oa,  the  determination  of  a  voyage  which 
would  necessarily  occupy  that  time.  It  is  only  alleged  tbal  it  was  expected  by 
the  parties  that  the  defendant  would  be  absent  for  the  period  of  eighteen 
months.  But  this  expectation,  which  waa  only  an  opinion  or  belief  of  the  par- 
ties, and  the  mental  result  of  their  private  thoughts,  constituted  no  part  of  the 
agreement  itself,  nor  was  it  connected  with  it,  so  as  to  explain  or  give  a  con- 
struction to  it,  althootth  it  naturally  would,  and  probably  did,  form  one  of  the 
motives  which  inducea  them  to  make  the  agreement."  "  It  is  unnecessary  for 
us  to  determine  what  would  be  the  effect  of  proof  that  the  event  upon  whiub 
tbe  performance  of  a  verbal  contract  depended,  could  not  by  possibility  take 
place  within  a  year  from  the  making  thereof,  when  it  did  not  appear  from  the 
contr,ict  itself  tbat  it  wa.'  not  to  be  performed  within  that  time,  because  there 
was  no  claim  in  the  present  case  which  rused  that  point"    See  poU,  §§  383,  284 . 
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fideooe)  it  is  proper  to  limit  that  rule  so  far  as  to  say  that, 
though  the  period  of  the  execution  of  the  contract  ma^  arrive 
within  a  year  from  the  making,  yet  if  that  cannot  poasibly 
occur  in  the  natural  course  of  events,  the  parties  cannot  be  sup- 
posed to  have  intended  to  abide  thereby,  and  the  statute 
applies. 

§  !28I.  Where  one  or  either  party  has  a  right  to  put  an  end 
to  the  contract  within  the  year,^  or  when  a  thing  is  agreed  to 
be  done  within  a  certain  number  of  yeara,  the  promisor  having 
the  liberty  of  doing  it  as  soon  as  he  pleases,  with  a  reasonable 
possibility  of  doing  it  wi^in  one  year,'  the  statute  obviously 
will  not  apply. 

§  38S.  We  have  next  to  see  in  what  cases  a  contract  by  its 
terms  requires  more  than  a  year  for  its  performance ;  and  upon 
this  point  there  cannot  generally  be  much  uncertainty.  An 
agreement,  for  instance,  made  in  January  of  one  year,  to  pay  a 
sum  of  money  in  March  of  the  next  year,  is  not  capable  of  ex- 
ecution within  the  first  year.  A  tender  before  the  March  would 
not  be  good ;  the  promisee  would  not  be  bound  to  accept  pay- 
ment any  sooner.'  So  an  agreement  made  by  one  who  sold 
a  patent  right,  that  he  would  refund  the  price  paid  if  the  pur- 
chaser did  not  in  three  yeara  realize  the  amount  of  the  profits, 
is  manifestly  within  the  statute.  The  promisee  might  ha'M 
realized  the  amount  in  less  than  a  year  whereby  the  promisor 
would  have  been  discharged  from  his  liability,  but  his  promise 
would  not  take  effect,  and  he  be  liable  to  an  action  for  the  non- 


1  Birch  B.  Liverpool,  9  Barn.  &  Crea.  392;  H&rru  t>.  Porter,  2  Han.  (Del.) 
27;  Souch  v.  Strawbridge,  2  Man.,  Gr.  &  Sc.  608;  Sherman  v.  Champion, 
Transportatioa  Co.  31  Venn.  R.  162 ;  Tnuteei  of  First  Baptiit  Cbun:h  v. 
Brooklyn  Fire  Ids.  Co.  19  N.  Y.SOSi  DoWd  o.  CoUis,  1  Hurl.  &  Norm.  61  , 
Acramui,  ex  parte,  7  L.  T.  N.  S.  64. 

3  PliinptoD  D.  Curtis,  15  Wend.  (N.  Y.)  SSe ;  Kent  r.  EeDt,  18  ^ck.  (Mass.) 
569  ;  Artcher  o.  Zeh,  i  Hill,  (N.  Y.)  200 ;  LapbuD  o.  Whipple,  6  Met.  (Maw.)' 
59 ;  Lioscott  V.  Mulntire,  15  Mune,  201 ;  Smith  v.  Westall,  1  Ld.  Ba^'m,  SIS ; 
Saandera  v.  Kasrenbine,  6  B.  Mod.  (Ej.)  17. 

a  Lower  V.  Wictera,  7  Cowen,  (N.  Y.)  38S. 
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performance,  until  the  expiration  of,tIie  three  years.*  So  with 
a  contract  to  deliver  a  crop  of  hemp  raised  the  present  year, 
and  that  of  two  succeeding  years.'  An  agreement  for  t|fe 
payment  of  money  by  instalments  at  less  than  a  year  each  is 
not,  from  that  circamstance,  saved  from  the  statute.  In  Hill 
V.  Hooper,  a  recent  case  in  Massachusetts,  the  Supreme  Court 
held  that  it  applied  to  an  agreement  to  employ  an  infant  for 
five  years,  paying  for  his  services  certain  sums  semi-annually." 
Here  the  semi-annual  payment  was  but  a  part  performance  of 
an  agreement  to  pay  for  five  years.  On  the  other  hand,  an 
agreement  to  pay  a  certain  sum  per  annum  is  manifestly 
within  the  statute ;  *  though  if  it  be  shown  that  the  payments 
were  to  be  made  in  instalments  at  less  than  a  year,  and  no  term 
fixed  during  which  they  were  to  condnue,  the  statute  would 
not  apply.' 

§  28S  a.  Id  many  cases  where  the  promise  is  to  do  a  thing 
for,  or  at  the  end  of,  a  period  of  time  exceeding  a  year,  Uk 
death  of  the  party  promising  will  render  further  performance 
of  the  promise  impossible  ;  but  it  is  not  for  that  reason  taken 
oat  of  the  statute.  In  such  cases  the  performance  of  the  con- 
tract is  defeated,  not  completed,  upon  the  occurrence  of  the 
contingency.^ 


'  Lapham  v.  Whipple,  8  Met.  (Mass.)  39. 

»  Holloway  V.  HunptoD.  4  B.  Mod.  (Kjr.)  410.  See,  alto,  Tattle  v.  Swett,  SI 
Maine  R.  656  ;  Lawrence  v.  Woods,  i  Boiw.  (S.  Y.)  S54. 

3  HiU  V.  Hooper,  1  Gny,  131.     And  vee  pott,  §  286. 

*  Girand  e.  Richmoiid,  3  Man.,  6r.  &  Sc.  836 ;  Drmnmoiid  r.  BaRell,  13  Wend. 
(N.T.)  807. 

>  Moore  V.  Fox,  10  Jobns.  (N.  Y.)  244,  referred  to  and  explwned  in  Draio- 
mond  D.  Barren,  mpra.  And  aee  poit,  S  285,  as  to  cases  in  which  some  items  of  an 
agreement  are  to  be  performed  within  the  jeu,  and  are  separable  from  the  rest. 

■  Shute  V.  Dorr,  B  Wend.  (N.  Y.)  204  ;  Roberts  v.  Tucter,  3  Wels.,  Hurl.  & 
Gord.  6S2)  Bncegirdle  v.  Heald,  1  Bam.  &  Aid.  722;  Wilkinson  v.  HsrdI, 
reported  in  Boston  Daily  Advertiser,  28  November,  1861.  In  Hill  v.  Hooper, 
1  Gray,  (Mass.)  ISl,  the  plaintiffs  agreed  with  the  defendants  that  his  son,  then 
a  minor  between  fifteen  and  sixteen  years,  sboald  work  for  them  in  their  busi- 
neea  till  he  was  twenty-one  years  of  age ;  the  defendants  paying  for  his  services 
ft  certain  gum  semi-annually  to  the  fitther ;  this  agreement  was  held  to  be  within 
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§  !S8!S  b.  It  need  bardly*  be  remarked  that  an  oral  agree- 
ment to  pat  in  writing  a  contract  which  will  require  more  than 
a  year  to  perform,  ia  within  the  prohibition  of  the  statute,  and 
no  action  will  lie  for  its  non-performance.* 

§  S88.  Where  the  manifest  intent  and  understanding  of  the 
parties  are  that  the  contract  shall  not  be  executed  within  the 
year,  the  mere  fact  that  it  is  possible  that  the  thing  agreed  to 
be  done  may  be  done  within  the  year  will  not  prevent  the 
statute  from  applying.  Physical  potsibiUty  is  not  what  is 
meant  when  it  is  said  that  if  the  verbal  contract  may  be 
performed  within  the  year  it  is  binding.  Or,  to  speak  ex- 
actly, it  is  not  enough  that  the  thing  stipulated  may  be  ac- 
complished in  a  less  time ;  but  such  an  accomplishment  must 
be  an  execution  of  the  contract  according  to  the  understanding 
of  the  parties. 

S  ^4-.  On  this  point  the  leading  case  is  Boydell  v.  Drum- 
mood,  decided  in  the  Queen's  Bench,  in  1809.  The  Boydells 
had  proposed  to  publish  by  subscription  a  series  of  large  prints 
illustrative  of  scenes  from  Shakespeare.  There  were  to  be 
eighteen  numbers  of  the  work,  each  number  to  contain  four 
prints,  and  the  price  to  be  three  guineas  the  number.     The 

the  Statate  of  Frauds.  The  death  of  the  son  in  the  interim,  would  011I7  defeat 
the  performance  of  the  contract,  in  which  the  defendants  contracted  for  the  ben- 
efit of  the  whole  five  years'  serrice.  Quite  distinct  from  this  is  the  case  of  Peters 
V.  InhabilSDta  c£  Westborough,  10  Pick.  (Mam.)  866.  That  wu  auumpsit  for 
expenses  incurred  in  the  support  of  a  pauper  of  the  defendant  town;  parol  evi- 
dence was  offered  to  show  that  the  plaintiff  had  taken  the  pauper  into  his  fam- 
ily in  pursuance  of  an  agreement  between  her  father  and  the  plaintiff,  that  the 
pl«ntiff  should  sopport  her  till  she  was  eighteen  (she  being  then  eleven),  in 
CODsideration  of  her  services.  It  was  held  that  this  evidence  was  competent ; 
that  the  agreement  of  the  phuntiff  was  not  within  the  Statute  of  Frauds.  Here 
there  was  no  letting  of  the  infant's  time,  as  in  Hill  v.  Hooper;  but  a  mere  sub- 
■titation  of  the  plaintiff  for  the  child's  father,  as  to  the  duty  of  supporting  the 
child,  and  the  right  to  her  lervices;  in  its  spirit,  it  was  completely  performed  by 
the  plaintiff  supporting  her  during  her  lifetime  until  she  was  eighteen.  See,  also, 
Wiggins  V.  Keizer,  6  Ind.  R.  253,  where  an  agreement  to  maintain  a  child  for 
six  years  was  held  to  be  not  within  the  statute,  because  the  child  might  have 
died  within  a  year. 

1  Amburger  n.  Marvin,  4  E.  D.  Smith,  (N.  T.)  S9S.    And  see  %  177,  lupra. 
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defendant  became  a  subscriber.  A  prospectua  issued  by  the 
Boydelle,  with  reference  to  wbich  the  parCiea  speared  to  have 
contracted,  set  forth  that  "  one  number  at  least  should  be  pub- 
lished annually,  and  the  proprietors  were  confident  they  should 
be  enabled  to  produce  two  numbers  within  the  course  of  every 
year."  The  defendant  having  received  two  numbers  and  re- 
fused to  take  any  more,  this  action  was  brought  aguost  him 
to  recover  the  price  of  the  remaining  numbers,  the  Boydells 
having  duly  laid  them  aside  for  him  as  they  came  out.  The 
judges  were  unanimous  in  holding  that  the  statute  applied  to 
the  defendant's  engagement.  Lord  Ellenborougb  said :  "  The 
whole  scope  of  the  undertaking  shows  that  it  was  not  to  be 
performed  within  a  year,  and  if,  contrary  to  all  physical  prob> 
ability,  it  coujd  have  been  performed  within  that  time,  yet  the 
whole  work  could  not  have  been  obtruded  upon  the  subscribers 
at  once  so  as  to  have  entitled  the  publishers  to  demand  pay- 
ment of  the  whole  subscription  from  them  within  the  year." 
Grove,  J,,  said  that,  considering  the  nature  of  the  work  and 
of  the  prospectus,  it  was  "  impossible  to  say  that  the  parties 
contemplated  that  the  work  was  to  be  performed  within  the 
year."^  And  by  the  word  contemplated,  it  is  evident  from  the 
whole  case  that  he  meant,  understood  as  matter  of  contract 
The  Supreme  Court  of  Maine,  in  a  case  where  the  contract 
was  to  clear  eleven  acres  of  land  in  three  years  from  date,  one 
acre  to  be  seeded  down  the  present  spring,  one  acre  the  next 
spring,  and  one  acre  the  spring  following,  the  compensation  to 
be  all  the  proceeds  of  the  land  for  these  years,  except  the  two 
seres  first  seeded  down,  also  held  upon  a  similar  view  that  the 
statute  applied.  They  say :  "  It  is  urged  that  the  defendant 
might  have  cleared  up  the  land  and  seeded  it  down  in  one  year, 
and  thereby  performed  his  contract.  But  we  are  not  to  inquire 
what,  by  possibility,  the  defendant  might  have  done  by  way  of 
fulfilling  bis  contract.     We  must  look  to  the  terms  of  the  con- 

1  Bordelt  r.  Drummond,  11  Eaat,  148.    S«e  ante,  ^  279,  380. 
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tract  itself  and  see  what  be  was  bound  to  do,  and  what,  accord- 
ing to  tbe  terms  of  the  contract,  it  was  the  understanding  of 
the  parties  he  should  do.  Was  it  the  underBtandiog  and 
intention  of  the  parties  that  the  contract  might  be  performed 
within  one  year  1  If  not,  the  case  is  clearly  with  the  de- 
fendant."' 

§  SS5.  The  next  qaestion  is.  What  is  that  performance 
widiin  the  space  of  a  year  from  Ute  making,  the  possibility  of 
which  removes  a  contract  from  the  reach  of  this  provision  of 
tbe  statute.  One  thing  is  well  settled  and  admitted  in  all 
cases;  that  the  contract  must  be  capable  of  entire  and  com- 
plete execution  within  tbe  year.  It  is  not  enough  that  k  may 
be  commenced,  or  ever  so  nearly  completed  in  that  space  of 
time.  In  certain  kinds  of  dtntracts,  however,  as  where  a 
series  of  things  is  to  be  done,  occupying  in  the  whole  more 
than  a  year,  but  each  item,  as  it  is  performed,  drawing  with  it 
a  separate  liability  therefor,  the  statute  does  not  prevent  an 
action  upon  such  items  as  are  performed  within  the  year,  to 
recover  the  stipulated  pro  rata  compensation.  Thus  it  wis 
held  by  the  Court  of  Common  Pleas,  that  upon  a  contract 
for  twenty-four  guineas  of  a  periodical  work,  to  be  delivered 
monthly  at  a  guinea  a  nnmber,  the  plaintiff  might  sae  for  the 
nombers  actually  delivered,  although  the  contract  was  not  re- 
duced to  writing.  And  they  distinguished  this  case  (as  one  of  a 
divisible  contract)  from  Boydell  v.  Drummond,  on  the  ground 
that  ^re  the  defendant  had  pud  for  all  the  numbers  he  had 
actually  received,  and  the  action  was  upon  that  part  which 
remained  executory.'  But,  as  tnay  be  inferred  from  the 
reasoning  of  the  judges  in  the  latter  case,  it  is  not  true  that 


1  Herrin  v.  Butters,  20  Maine,  (2  App.)  119;  Sanndera  v.  Eastenbine,  6  B. 
lfon.(Ky.)  17;  Peters  c.  Inhabitants  of  Westborougb,  19  mck.  (Mass.)  38B;_ 
LinMott  0.  Mclutire,  3  Shep.  (16  Maine,)  201 ;  Einklej'  v.  Soutbgate,  11  Verm. 
R.42S. 

a  Mavor  v.  Pfoe,  S  Bing.  S85.     See  anle,  §  282,  io  regard  to  cases  where  Al 
nun  of  laoney  is  agreed  to  be  paid  in  teas  than  anoDal  initahuents. 
29 
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becanee  certain  items  of  &  diviuble  contract  may  be  performed 
within  the  year,  an  action  may  be  anstained  for  a  breach  of 
those  items,  thus  severing  what  the  contract  made  continuous.' 

§  2S6.  A  rule  has  been  announced  within  a  few  years  in 
England  which  requires  very  careful  examination,  namely,  that 
if  all  that  is  to  he  performed  on  one  side  is  to  be  performed 
within  a  year  from  the  making  of  the  contract,  the  statute 
does  not  apply  to  it,  and  an  action  will  lie  for  the  non-pei^ 
fonnance  of  the  o^er  stipulations.  The  first  intimadon  of 
this  doctrine  is  found  in  Boydell  v.  Drunimond,  where  the 
counsel  for  tbe  plaintiff  insisted  that  by  accepting  the  earlier 
numbers  of  the  Shakespeare  the  defendant  had  taken  the  case 
out  of  the  Statute  of  Frauds  by  part  execution,  and  compared 
it  to  selling  and  delivering  goods,  on  thirteen  months'  credit, 
without  writing,  in  which  case,  if  no  evidence  could  be  given 
of  the  terms  of  payment,  aa  part  of  the  contract,  the  vendor 
would  not  be  bomid  by  the  stipulated  price,  and  the  jury  Cfwld 
only  give  a  verdict  for  the  value.of  the  goods;  bat  Lord  £!• 
lenhorough  said  that  there  the  delivery  of  the  goods  would  be  a 
complete  execution  on  one  part  within  the  year,  and  the  question 
of  consideration  only  would  be  reserved  for  the  future.  Noth- 
bg  is  given  in  the  report  to  explun  any  farther  his  Lordship's 
remarks.'  And  afterwards,  in  Bracegirdle  «.  Heald,  which 
was  a  case  of  a  contract  for  a  year's  service,  to  commence  at 
a  future  day,  and  therefore  clearly  within  tbe  statute,  Mr. 
Justice  Abbott  took  occasion  to  remark  that  when  all  that 
was  to  be  done  on  one  side  was  to  be  done  within  the  year, 
as  in  the  case  of  goods  to  be  delivered  in  six  months  and  paid 
for  in  eighteen  months,  the  contract  would  not  be  within  the 
statute.' 

§  S£87-    The  doctrine,  however,  was  not  directly  decided 

1  Boydell  v-Dnuumond,  11  Ewt,  142;  Hollowayi'-  Hampton,  4  B.H<)a.(Ejr.) 
41G. 

S  Bojdell  o.  Drammond,  11  East,  14S. 

3  BraceginUe  v.  Heald,  1  Baro.  &  Aid.  ,727. 
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ODtU  the  case  of  DoueUan  v.  Read,  in  the  Queen's  Bench,  in 
183@.  There  a  landlord,  who  bad  demised  premises  for  a 
term  of  years  at  ^50  a  year,  agreed  with  his  tenant  to  lay  out 
£50  in' making  certain  improvements  upon  them,  the  tenant 
agreeing  to  pay  an  increased  rent  of  £5  a  year  during  the  re- 
minder of  the  term,  (fifteen  years).  It  was  held  that  the  land- 
lord having  done  the  work,  he  might  recover  arrears  of  the 
£5  a  year  against  the  tenant,  though  the  agreement  had  not 
been  signed  by  either  party.  Littledale,  J.,  (delivering  judg- 
ment for  the  court,)  said :  "  As  to  the  contract  not  beiug  to 
be  performed  within  the  year,  we  think  that  as  the  contract 
was  entirely  executed  on  one  side  within  the  year,  and  as  it 
was  the  intention  of  the  parties  founded  on  a  reasonable  ex- 
pectation that  it  should  he  so,  the  Statute  of  Frauds  does  not 
attend  to  such  a  case.  In  case  of  a  parol  sale  of  goods,  it 
often  happens  that  they  are  not  to  be  paid  for  in  full  till  after 
^  expiration  of  a  longer  period  of  time  than  a  year,  and , 
surely  the  law  would  not  sanction  a  defence  on  that  ground, 
when  the  buyer  Had  had  the  full  benefit  of  the  goods  on  his 
part."* 

§  £88.  In  Sweet  v.  Lee,  in  the  Court  of  Exchequer,  1841, 
tbe  plaintiff,  a  publisher,  sued  the  defendant  upon  an  agree- 
ment to  prepare  a  law  hook  for  publication,  in  consideration 
of  which  the  defendant  was  by  the  agreement  to  have  received 
£S0  per  annum  for  five  years,  and  £60  per  annum  for  the  re- 
mainder of  hia  life.  It  was  held  that  he  could  not  recover,  as 
the  only  written  memorandum  between  the  parties  was  insuffi- 
dent,  not  showing  the  consideration  for  the  engagement  to  pay 
^  money.  In  argument,  it  was  urged  that  the  work  might 
be  published  within  the  year,  but  Maule,  J.,  interposed,  say- 
ing, that  although  that  might  be,  the  annuity  could  not  be  paid 
witbio  that  time.  The  case  of  Doneltan  v.  Read  was  urged 
upon  the  court,  but  it  was  held  without  any  commentary  on 

1  Donellui  e.  Bead,  8  Barn.  &  AM.  899. 
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that  case  that  the  statute  applied  to  this.^  Again,  in  the  same- 
court,  in  Souch  V.  Strawhrid^,  a  few  years  later,  where  an 
action  was  bronght  for  board,  lodging,  etc.,  supplied  by  the 
plaintifF  to  a  child  9/.  the  request  of  the  defendant,  Tinda], 
C.  J.,  remarked  that  the  actios  was  brought  for  an  executed 
consideration,  and  the  Statute  of  Frauds  did  not  apply ;  that  it 
meant  only  that  no  action  should  be  brought  to  recover  dam- 
ages in  respect  to  the  non-performance  of  the  contracts  referred 
to  ;  hnt,  assuming  that  to  be  otherwise,  held  that  this  contract 
was  saved  from  the  statute  by  the  &ct  that  the  pl^ntiff  was  by 
its  terms  to  keep  the  child  only  so  long  as  he  thought  proper, 
and  it  might,  therefore,  be  executed  within  the  year.  The 
other  judges  concurred  upon  the  second  point,  but  Coltman, 
J.,  said  that  if  it  had  been  necessary  to  decide  the  case  upon 
the  first,  he  should  have  wished  to  consider  it,  because  he  felt 
some  difficulty  in  saying  that  the  plaintjff  might  rely  on  an 
executed  consideration,  when  he  was  obliged  to  resort  to  the 
executory  contract  to  make  out  his  case.'  So  far,  it  would 
seem,  that  the  doctrine  in  Donellan  v.  Read  was  not  consid- 
ered as  settled  in  England.  In  a  late  case  upon  the  subject, 
however,  Cherry  v.  Hemming,  in  the  Court  of  Exchequer, 
1849,  that  dedsion  was  distinctly  approved  by  several  of  the 
barons.  But  there  it  was  held  that  the  memorandum  pro- 
duced was  sufficient.' 

§  289-  It  is  much  to  be  regretted  that  the  English  courts 
have  not  had  occasion  to  review  this  doctrine,  and  definitely 
decide  upon  it.  For  it  does  not  appear,  unless  Sweet  v.  Lee 
is  to  be  taken  as  a  direct  judgment  against  it,  that  in  any  one 
instance  it  has  been  necessarily  involved.  Even  in  Donellan 
V.  Read  the  plaintiff  was  entitled  to  recover  upon  his  count  for 
money  paid  to  the  defendant's  use,  without  resorting  to  the 

1  Swe«t  V.  Lee,  S  Man.  &  Gr.  452;  4  Scott,  N.  R.  7T. 
9  Souch  D.  Strawbriilge,  Man.,  Gr.  &  Sc.  808. 

3  Cheny  e.  Hemming,  4  TVeU.,  Hurl.  &  Gord.  631.  And  Hie  now  in  Smith 
V.  Neale,  unce  decided  in  Uie  Common  Flea*,  S  C.  B.  67. 
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gpecifd  agreement  In  our  own  courts  there  appears  to  be  a 
disposition  to  follow  that  case.  Id  Maine,  the  doctrine  laid 
down  by  it  has  been  distinctly  and  strongly  affirmed,  but  un- 
necessarily, the  plaintiff  in  the  case  before  the  court  (as  is 
stated  in  the  opinion)  being  entitled  to  recover  on  the  common 
counts.*  In  Massachusetts,  it  has  been  on  one  occasion  appar- 
ently admitted  to  be  law,  though  no  judgment  was  passed  or 
required  to  be  passed  upon  it.^  The  Southern  and  Western 
courts  have  also  generally  approved  it.*  In  New  York,  on 
the  other  hand,  the  Supreme  Court  have  expressed  very  strong 
dissatisfaction  with  ij,  and  with  great  force  of  reasoning.^ 

>  Holbrook  t>.  Annstroog,  10  Mtune,  (1  Fairf.)  81. 

>  CsboL  r.  HsakiiiB,  1  Pick.  (Hass.)  88. 

'  EllicDU  D.  Turner,  i  Maryland  R.  476  ;  Harduty  o.  Jonu,  10  Gill  &  Johns. 
Odd.)  404 ;  JobnioD  e.  Wataon,  1  Georgia  B.  548 ;  Bake  o.  Pope,  7  Ala.  R.  161 ; 
Bates  V.  Moore,  2  BaUey,  (S.  C.)  KU ;  GnUy  v.  Grabs,  1  J.  J.  Manb.  (Kj.)  387 ; 
HoUoway  o.  Hampton,  4  B.  Mon.  (Ey.)  419 :  Blanton.v.  Knox,  S  Miwaiiri  R. 
24! ;  Suggett  v.  Cason,  36  lb.  231 ;  Miller  v.  Boberti,  IS  Texas  B.  16  ;  Comp- 
ton  V.  Martin,  6  Bich.  S.  C.  14. 

*  Broadwell  o.  Getmao,  2  Deaio,  87,  the critioism  upon  wbich  in  Talmadge  n. 
BaniueUer  &  Saratoga  B  B.  Co.  IS  Barb.  (N.  Y.)  498,  seems  to  be  quite  lumec- 
^Bsary,  the  latter  case  bdng  rightly  decided  upon  another  pcunt    Ante,  g  !73. 

The  Supreme  Court  ot  Vermont,  in  a  case  decided  in  1855,  bat  not  pub- 
lished till  after  the  first  edition  of  this  treatise  was  in  print,  hare  cnue  to  a 
oonclosion  directly  opposite  to  the  Tiews  expressed  in  Donellan  e.  Bead,  and 
upon  precisely  the  grounds  upon  which  Donellan  0.  Read  is  criticized  in  the 
texL  The  respectaMlity  of  the  tribunal,  and  the  marked  ability  of  the  opinion 
of  the  court,  dellTered  by  Chief  Justice  Redfield,  justify,  upon  a  point  bo  im- 
portant, the  transcriptioa  here  <^  the  entire  opinion,  in  which  the  facts  suffi- 
ciently appear,  and  which  was  as  follows:  — 

"  This  is  an  action  of  assumpsit  upon  a  promise  to  pay  the  pluntiS*  the  money 
paid  oat,  and  interest,  if  he  would  sj^bscribe  for  fif^  shares  in  the  stock  of  the 
Vermont  Central  Railroad  Cmnpany,  and  pay  the  amount  of  them,  as  the  asaess- 
ments  fell  doe,  which  was  wiUiin  one  year,  if,  after  one  year,  the  plaintiff  should 
elect  not  to  keep  them,  but  to  tnnrfer  them  to  the  defendant  And  if  the  plain- 
tiff did  then  elect  to  keep  tbem,  and  they  weie  above  par,  he  was  to  pay  the 
defendant  half  the  advance.  It  is  claimed,  on  the  part  of  the  defendant,  that 
this  is  a  contract  within  the  Statute  of  Frauds,  as  not  to  be  perfonned  within 
tite  year  fitm  its  date,  and  not  being  in  writing. 

"  And  it  is  replied  to  this,  that,  as  it  was  to  be  performed,  upon  one  side, 
within  the  year,  that  takes  it  out  of  the  opentiou  of  this  portion  of  the  statute, 
and  the  case  of  Donellan  v.  Bead,  S  Bam.  &  AdoL  889,  23  £ng.  C.  Law  B. 
26  • 
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§  290.  It  may  well  be  doubted,  indeed,  whether  this  doc- 
trine would  ever  have  been  accepted  in  England,  if  the  qnes- 

215,  ii  relied  upon.  There  cm  be  no  doobt  (uch  a  doctrine  is  declared  in  thia 
case ;  but  it  ia  Mverelj  qnettioned  hy  Smith,  iu  bis  Leading  Cases,  vol.  1,  p.  143, 
el  teq. ;  and  in  the  American  note  it  is  said,  that  it  has  been  generally  held,  in 
this  country,  'that  it  (the -slatnte)  applies  in  all  cas^  where  the  obligation  or 
duty  sought  to  he  enforced,  could  not  have  been  fulfilled  ^thin  the  jaar,  and 
that  an  oral  promise  for  the  pajment  of  money,  or  performance  of  any  other  act, 
at  a  greater  distance  of  time  than  one  jear,  is  consequently  invalid,  whether 
made  upon  an  executed  or  executory  consideration,'  citing  Cabot  v.  Haikins,  3 
Fick.  83 ;  Lockwood  v.  Barnes,  8  Hill,  128  ;  Boardwell  e.  Getman,  2  Denio,  87. 
"  And  the  chief  diSerence  between  the  case  of  Donellan  v.  Bead  and  the 
other  cases  is,  that  in  the  former  case  it  is  laid  down  Chat  if  one  party  is  to  per- 
form and  does  perform  all  of  his  part  of  the  contract,  that  takes  the  case  out  of 
the  statute ;  and  in  the  American  caees  cited,  and  ia  one  late  English  caK,  Soocb 
V.  Strawbridge,  2  C.  B.  SOS,  by  Tindall,  C.  Ji,  it  is  said  that  to  entitle  the  party 
to  recover  on  hia  part  performance  within  the  year,  when  the  other  party  was 
not  bound  to  perform  within  the  year,  it  most  appear  that  the  performance,  on 
the  part  of  the  pUtintiff,  was  accepted  on  the  other  side,  or  that  it  went  to  tba 
benefit  of  the  other  aide.     And  just  here,  it  nnfmn  to  ua,  come*  the  pn^ier  dis- 

"  If  the  contract  has  been  performed  on  one  tide,  in  such  a  manner  that  the 
iperformance  goes  to  the  benefit  of  the  other  party,  whether  this  was  done  within 
^e  year  or  not,  it  nndoubtedly  lays  the  foundation  of  a  recovery  against  the 
party  benefited  by  socb  performance.  But  when  the  contract,  on  the  part  of 
this  party,  was  not  to  be  performed  within  one  year  from  the  time  it  was  made, 
the  recovery  is  not  upon  the  contract,  but  upon  the  qwmtum  manal  at  vaMal, 
or  upon  money  counts.  It  is  a  recoveiy  back  of  the  consideration  of  a  contract 
Dpon  which  DO  action  will  lie,  and  which  has  been  repudiated  by  the  other 
party. 

X  And  in  the  pretent  case,  if  the  plaintiff  eouhl  be  treated  as  t^e  mere  agent 
of  the  defendant,  in  making  this  anbicription  and  payment  of  money,  and  the 
Stock  as  being  the  defendant's  stock,  standing  in  tbe  name  of  die  plaintiff,  there 
would  certainly  be  no  difficulty  in  tbe  plaintiff  recoveting  the  money  and  inter- 
est And  this  is  the  view  taken  of  tbe  plajptiff's  case  by  tbe  learned  counsel  on 
hia  behalf,  and  it  is  the  only  ground  upon  which,  it  seems  to  us,  the  action  can 
be  nwntained,  consistently  with  a  fair  and  reasonable  conttmction  of  the  statute. 
For  the  statute  is  explicit,  that  no  action  shall  be  maintuned  upon  any  agree- 
ment not  to  be  performed  within  a  year.  It  is  that  portion  of  the  agreement, 
or  the  contract  sued  upon,  which  comes  within  the  atatute,  hy  not  being  to  be 
performed  within  the  year,  and  not  that  portion  of  the  apreeraent  which  consti- 
tutes the  consideration  of  the  promise  sued  upon.  It  will  make  no  difference  in 
regard  to  recovering  tbe  price  of  the  consideration,  whether  it  is  paid  down,  or 
fiaid  within  the  }-ear,  or  after  the  expiration  of  tbe  year;  or  whether  it  is  agreed 
to  be  paid  at  one  time  or  anqlber.    If  it  has  been  paid,  so  as  to  go  for  the  bene- 
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turn  had  not  uniformly  arisen  *on  cases  where  the  stipulation 
soDght  to  be  enforced  related  solely  to  the  payment  of  the 

St  oT  the  oth«r  party,  at  anjr  time,  and  be  dow  not  peifi>nn  tba  eootntcl  on  his 
put,  A  reco*ei7  may  be  had,  but  not  upon  the  special  eontntct,  if  not  t«  be  per- 
fonned  in  the  year,  but  for  the  conuderation  paid  or  perfornied  by  the  plaintifT, 
and  which  came  to  the  nse  of  the  defendanta,  and  thia  recovery  may  be  had 
upon  the  commoa  counts,  oidioarily,  it  ia  pienunad.  See  note  to  3  Pick.  9fi,  by 
Jadge  Perkina,  citing  Lane  v.  Shacklbrd,  5  N.  H.  133 ;  1  Fairfield,  31,  and  1 
i^ck.  328 ;  S  Wen.  319,  and  other  caws. 

"  Bat  to  aay  that  thu  take*  the  whole  agreement  out  of  the  operation  of  the 
■tatnte,  is  virtnally  disregarding  both  its  terms  and  all  the  beneficial  objects  (tf 
its  adoption.  It  is  the  contract  sned  npon,  which,  by  ite  being  of  older  date  than 
one  year,  expoeea  to  the  erils  of  fraud  and  perjury.  And  these  evils  are  none 
the  less  because  the  consideration  has  been  performed  iritbin  the  year.  The 
eoDsideiation  may  be  a  peppeiHsom  or  &  thoosand  dollars ;  it  may  be  money, 
Utbor,  goods,  or  a  conater  promise,  and  it  may  be  executed  or  executory,  and 
the  danger  of  Irand  or  perjury  is  materially  increased  or  diminished.  The  dan- 
ger of  fraud  and  peijury  is  chiefly  connected  with  the  proof  of  that  portion  of 
the  contract  sued,  and  if  that  is  not  to  be  perfonDed  within  the  year,  in  onr 
jn^pnent,  no  action  can  be  sustained  upon  the  contnct  or  agreement,  consist- 
ently with  a  fair  interpretation  of  the  statute ;  and  this,  we  think,  is  the  only 
oooKstent  result  of  the  decided  cases  upon  this  poinL 

"  The  case  of  Donellan  p.  Read  was  where  improTemeots  upon  prenuies  in  the 
occupancy  of  a  tenant  had  been  made  at  his  reqnest,  upon  a  contract  to  pay  on  ' 
increased  rent  daring  tbe  remainder  of  bis  term,  which  was  more  than  one  year. 
He  enjoyed  the  benefit  and  use  of  the  improvement,  and  declined  to  pay  for 
them.  The  court  held  the  contract  not  within  the  statute.  This  was  immate- 
rial to  the  recovery.  The  defendant  had  received  the  benefit  of  the  impiove- 
ments,  and  had  agreed  to  pay  £&  for  the  use  annually.  This  contract  was  not 
binding,  or  could  not  be  sned  specially,  but  a  recovery  could  be  had  for  the  use, 
and  that  is  all  this  case  decides  j  the  declaration  containing  the  count  for  nee 
and  occapation,  and  the  money  counts.  It  is  like  the  case  of  a  contract  to  de- 
miee  premises  for  five  years,  without  writing.  Ko  action  can  be  mmntained 
npon  the  contract  But  if  the  defendant  occupy  the  premises,  a  recovery  may 
be  had  for  the  use  and  occupation,  and  the  agreed  rent  may  be  adopted  as  the 
probable  value  of  use.  So  the  argument  of  Littkdale,  J.,  in  this  case,  which 
seems  to  have  been  regarded  by  him  as  qnile  conclnsive,  is  nothing  more  than 
mying,  if  one  party,  atter  having  received  goods  or  money  on  a  contract,  ha 
mnstaanswer  for  the  goods  or  money.  It  is  said  that  this  case  has  been  re- 
affirmed in  a  late  case  in  the  Exchequer,  Cheny  v.  Hemming,  4  Exch.  631.  But 
as  it  does  not  go  further  than  Donellan  e.  Bead,  it  requires  no  further  answer ; 
it  is,  indeed,  for  more  qnestiooable  than  Donellan  v.  Etead.  And  Holbrook  e. 
Armstrong,  1  Fairfield,  81,  which  is  sometimes  referred  to  upon  this  point,  as 
confirming  the  case  of  Donellan  v.  Read,  is  only  a  recovery  for  money  or  goods 
which  came  to  the  defendant's  use. 
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money  coDsideration.    In  such  tasea  it  is  a  mere  point  of  form 
in  bringing  the  action,  the  plaintiff's  right  to  recover  on  the 

"  We  must  then  fall  back  upon  the  ground  qaoted  from  Hr.  Wallace's  note, 
and  the  caces  referred  to,  that  no  recoTery  can  be  bad  if  the  ambvet  tved  upon 
VM  not  in  writing  and  not  to  be  performed  within  one  year.  And  no  recovei; 
can  be  had  upon  the  conaideration  nnten  it  hai  come  to  defendanfa  use. 

"  To  applj  this  to  the  present  cue,  no  qoeetion  is  made  that  the  defendant's 
portion  of  the  contract  was  not  to  be  perfbnned  within  the  year,  inasmuch  as 
one  full  year  was  to  expire  before  the  piaintiS'  made  his  election  whether  to 
transfer  the  stock  to  the  defendant  or  not,  and  this  was  to  determine  the  de- 
iendant'i  obligation.  If  the  plaintiff  elected  to  keep  it,  he  could,  and  the  profits, 
for  that  term,  were  to  be  divided.  If  he  elected  to  tranrfer,  the  defendant  was 
to  pay  him  the  money  he  paid  out,  and  interest,  and  the  profits  to  be  divided 
between  them,  the  defendant  to  pay  half  the  advance  in  price ;  so  that  clearly 
Ok  defendant  could  not  know  the  nature  of  hig  obligation  till  after  the  year  had 
expired.  This  is  the  pluntiff's  own  veraion  of  the  &cts.  The  witness  Warner  , 
finally  said  be  thought  the  defendant  guaranteed  the  stock  to  be  good  at  the 
end  of  the  year,  or  that  he  would  then  take  it  and  pay  the  cost  and  interest, 
and  half  the  advance  in  price,  if  any.  But  all  the  testimony  gives  one  full  year 
before  the  defendaot^s  obligation  attached;  if  it  conid  be  performed  wiAia  the 
year. 

"  Upon  the  point  whether  the  payment  of  the  money  came  to  the  defendant's 
use,  so  that  it  may  be  recovered  back,  it  seems  very  clear  to  ns  it  did  not  The 
pl^otiff  himself  says  that  he  had  an  election  to  keep  the  stock  himself,  at  the 
end  of  the  year.  The  stock  was  not  then  to  become  the  defendant's  till  the 
end  of  the  year,  «)d  there  is  no  pretence  it  ever  did  become  his,  so  as  to  vest 
any  title  or  use  in  him,  unless  a  proxy  may  be  so  regarded,  and  we  think  this 
is  no  use  for  which  any  recovery  can  be  bad. 

"  In  looking  in  the  cases,  the  leading  case  of  Peter  n.  Compton  is  a  fall  au- 
thority to  show  that  it  makes  no  differeniM  as  to  the  binding  force  of  a  contract, 
not  to  be  performed  within  the  year,  that  is  peribrmed  within  the  year  on  one 
ade.  In  that  case  the  conuderation  was  pud  down.  And  this  case  is  not  quee- 
lioned,  except  that  incidentally  it  is  taid  to  be  limited  by  Donellan  v.  Read. 
But  Ch.  J.  Tindail  puts  this  upon  the  true  gronnd,  in  Sonch  V.  Strawbridge,  > 
C.  B.  SOS,  that  there  may  always  be  a  recovet;  when  there  baa  been  foil  per- 
foimance  on  one  side,  accepted,  or  which  comes  to  the  use  of  the  other.  But 
in  the  present  case  nothing  came  to  the  defendant's  use.  So,  too,  in  Broadwell 
V.  Getmon,  2  Denio,  87,  Beordsley,  J.,  fully  maintains  that  if  the  portion  of  the 
contract  tued  was  not  to  have  been  performed  within  the  year,  no  actio*  can 
be  maintained  upon  the  contract,  and  that  to  bold  the  contrary  is  virtoally  to 
disr^ard  the  stalole.  The  same  is  exprealy  decided  in  Lapham  v.  Whipple, 
8  Metcalf,  S9.  Wilde,  J.,  says : '  To  support  the  action,  the  plaintiff  most  prove 
the  contract,  and  the  object  of  this  part  of  the  statute  was  to  prevent  the  prot^ 
of  verbal  agreements,  when,  from  the  lapse  of  time,  the  witneiB  might  not  recol- 
lect the  precise  terms  of  the  agreement'    And  in  Lockwood  o.  Barnes,  9  Hill, 
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indebitatus  assumpsit  (which  count  ia  uniformly  found  to  have 
been  inserted  in  the  declaradon)  being  clear.  It  never  has 
been  held  in  England  that  an  f^eement  to  do  some  act  after 
the  expiration  of  a  year,  in  consideration  of  a  payment  of 
money  made  presently,  was  binding.  And  the  decision  in 
Peter  v.  Compton,  that  a  verbal  agreement  for  one  guinea 
paid  down,  to  pay  so  many  on  the  day  of  the  defendant  s  mar- 
riage, is'manifestly  to  the  contrary.*  But  it  is  also  shown  by 
that  case,  and  is  settled  law,  that  a  promise  to  pay  money,  as 
much  as  a  promise  to  Ao  any  other  act  after  the  expiration  of 
a  year,  is  within  the  statute.'  And  no  substantial  reason  ap- 
pears to  be  furnished  why  the  mere  circumstance  that  the 
counter  stipulation  in  such  a  case  is  fixed  to  be  performed 
within  the  year,  should  hinder  the  statute  from  applying. 
Again,  it  is  not  now  doubted  that  a  mere  partial  execution  of 
a  contract  that  is  required  by  the  statute  to  be  in  writing,  vrill 
have  no  e%ct  at  taw  to  take  it  out  of  the  statute,  though  it  is 
often  made  the  basis  in  equity  of  special  relief  on  the  ground 
of  virtual  fraud  in  the  party  repudiating  the  partially  executed 
contract.'     And  it.  is  difficult  to  see  why  an  entire  execution 

131,  it  ia  mid,  and  it  baa  been  bo  lield  by  tbis  court,  tbat  a  recoverj  maj  atwajB  . 
be  bad  for  peTfonjiance,  or  a  part  performance,  on  one  fide,  of  a  contract,  iritb- 
b  tbis  OT  any  otber  sectioa  of  the  Statute  of  Fraudi,  if  repudiated  by  tbe  otber 
party.  But  the  payment  or  performance  of  tbe  consideration  of  an  agreement 
of  or  contract  -within  any  lection  of  the  Statute  of  Frands,  never  takes  it  out  of 
the  statute ;  if  it  were  so,  no  contract  upon  an  esecnted  consideration  would 
come  within  the  statute.  Bat  in  all  cases  of  contracts  within  tbe  statute,  where 
tbe  promisee  has  done  sometbing  towards  tbe  performance  of  the  contract  on  his 
part,  and  the  other  party  declines  to  perform  on  his  part,  a  recovery  of  what  ia 
thoa  done  may  always  be  bad,  and  this  is  all  tbat  the  performance  of  such  con- 
tract on  one  side  will  avail  at  law,  and  this  |ply  when  sucb  perfbnnance  on  one 
nde  enures  to  the  benefit  of  tbe  otber  side."  Judgment  reversed  and  case  re- 
manded.    Fierce  v.  Faine's  £gtate,  23  Term.  R.  84. 

See,  also,  the  remarka  of  the  court  upon  Donellan  v.  Sead,  in  Wilson  o.  Bay, 
la  Indiana  R.  1. 

1  Peter  v.  Compton,  Skin.  353. 

>  Cabot  V.  HaskiDS,  3  Ficfc.  (Mass.)  83,  Puier,  C.  J.    And  see  cases  referred 
to  in  §§  275,  276. 

3  pait.  Chapter  SIX. 
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by  one  party  of  his  part  of  the  agreement  shall  be  saffident  to 
do  what  is  not  done  by  his  execution  of  however  large  a  pro- 
portion of  that  part.  Moreover,  it  is  proper  to  observe,  that 
if  the  English  cases  which  hold  that  the  memorandum  of  the 
agreement  must  show  the  consideratdon,  because  the  word 
agreement  embraces  the  stipulations  of  both  sides,  are  right, 
those  English  cases  can  hardly  be  right  which  hold  that  the 
same  word,  in  the  clause  just  preceding,  may  embrace 'only  die 
stipulations  of  one  side.-' 

§  ^1.  It  need  only  be  added  to  what  has  been  said  upon 
this  clause  of  the  statute,  that  if  the  time  to  be  occupied  in  the 
performance  of  the  agreement  exceeds  a  year  never  bo  little, 
the  statute  t4)plies ;  for,  in  the  language  of  Lord  Ellenborongh, 
."  if  we  were  to  hold  that  a  case  which  extended  one  minute 
beyond  the  time  pointed  out  by  the  statute  did  not  fall  within 
its  prohibidun,  I  do  not  see  where  we  should  stop,  for  in  point 
of  reason  an  excess  of  twenty  years  will  equally  not  be  within 
the  act."  ' 


I  Pott,  S  98e,  tt  $eq. 

■  Bracegirdle  v.  HeaM,  1  Barn.  &  Aid.  TSS.  And  see  Noaea  o.  Homer,  3 
Hilton,  (N.  Y.)  116  ;  KeUy  i>.  Terrell,  26  Georgia  B.  GCl ;  Snelling  n.  HnntiiiK- 
field,  1  C,  M.  &  K.  20. 
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CHAPTER  XIV. 

SALES   OF   GOODS,   ETC. 

§  SQS.  The  form  of  the  seventeenth  section  itself  suggests 
a  method  which  will  probahly  be  found  convenient  for  its  con- 
uderation ;  and  that  is,  to  examine  in  the  first  place  the  ques- 
tion, What  is  a  contract  such  as  is  contemplated  by  it,  and  in 
the  second  place  the  question,  What  evidence  of  such  a  contract 
it  requires.  The  latter  topic,  however,  embraces  not  only  the 
acceptance  and  receipt  of  part  of  the  goods  sold,  and  the  pay- 
ment of  earnest,  formalities  which  are  peculiar  to  this  section, 
bat  also  the  making  of  a  written  memorandum  of  the  bargain, 
a  formality  which  applies  also  to  the  fourth  section  and  the 
vaiious  classes  of  contracts  enumerated  therein.  It  seems  best, 
therefore,  to  consider  in  this  chapter  nothing  more  than  strictly 
bcdongs  to  contracts  for  the  sale  of  goods,  wares,  and  merchan-  ' 
dise,  and  to  postpone  the  subject  of  the  written  memorandum 
to  the  succeeding  chapter,  where  it  can  be  discussed  singly 
and  separately,  and  in  relation  to  the  general  topic  of  contracts 
as  efiected  by  ^e  statute. 

§  2QS.  Upon  the  first  of  the  proposed  divisions  of  the 
present  subject,  our  attention  is  attracted  at  the  outset  to  the 
inquiry,  What  transactions  are  tb  be  regarded  as  contracts  for 
the  sale  of  goods,  etc.  As  to  the  character  of  the  parties  the 
statute  makes  no  distinction,  and  the  established  doctrines  of 
the  conrts  present  none.  It  was  at  one  time  doubted  whether 
the  policy  of  the  statute  extended  to  sales  at  public  auction,' 

1  Simon  D.  Hetivier,  1  W.  BL  (Sd  edition,)  CSS ;  Binde  v.  Whitehoiue,  7 
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bat  it  is  now  settled  beyond  dispute  that  it  does,  and  that 
sheriffs'  Bales  in  execution  are  alao  included  by  its  provisions,^ 
Another  distinction,  which  has  been  supposed  to  be  established 
by  some  of  the  earlier  cases,  was  that  the  statute  did  not  em- 
brace executory  contracts  for  the  sale  of  goods,  etc.,  but  only 
those  which  cQntemplated  an  immediate  execution.'  But  this 
was  80  manifestly  agaiost  the  intent  and  spirit  of  the  whole 
enactment,  that  it  has  of  late  years  been  entirely  rejected,"  and 
those  cases  upon  which  it  was  imagined  that  it  rested  have  been 
shown  to  relate  to  quite  another  point,  of  great  importance,  and 
which  we  will  presently  have  occasion  to  examine.*  Nor  is  it 
necessary  that  the  contract  should  be  pardcularly  formal  or  ex- 
phcit,  so  that  there  appear  to  be  a  bargain  made ;  a  common 
order-,  given  to  the  seller  for  the  article  required,  is  clearly 
equivalent  to  a  contract  for  the  purchase.^  A  stipulation  that 
the  subject  of  the  sale  may  be  returned  in  a  certain  event,  ia  not 
to  be  regarded  as  a  contract  for  resale,  so  as  to  be  affected 
by  the  statute.  Thus,  in  a  case  where  the  pl^ntiff  sold  a 
mare  to  the  defendant  for  £S0,  with  the  understanding  that 
if  she  should  prove  to  be  in  foal  he  might  have  her  back 
again  on  paying  ^1^,  and  the  mare  was  delivered  to  the  de> 
fendant,  and  afterwards,  when  she  proved  to  be  in  foal,  Uie 
plaintiff  tendered  the  £1@,  but  the  defendant  refused  to  return 
her,  and  set  up  the  Statute  of  Frauds  as  a  bar  to  any  recovery 
on  the  agreement  to  return  her,  the  Court  of  Queen's  Bench 


1  Sagden  od  Vend.  &  Parch.  Ch.  T.  §  S ;  S  Kent,  Com.  iid ;  Chit^  on 
Contracts,  !T3,  and  cwei  cit«d  by  tbose  sutbon. 

>  Rondeau  v.  VfyAtt,  3  H.  Bl.  68j  S.  C.  S  Bro.  Ch.  1S«;  Alexaoder  d. 
Comber,  1  H.  Bl.  SO;  Towera  v.  Oeborne,  1  Sim.  506 ;  Clafton  '■  Andrevra, 
4  Barr.  21 01. 

3  Cooper  n.  EliUm,  7  Terra  B.  14 ;  Acker  tr.  Campbell,  83  Wend.  (S.  Y.) 
872;  BenDettc.  Hull,  10  John*.  (N.Y.)  364;  Ide  o.  Stanton,  16  Venn.  R.  680; 
Carman  v.  Suaick,  3  Green,  (N.  J.)  252 ;  Newman  t>.  Morria,  4  Harr.  &  UcH. 
(Md.}  421. 

«  SeepMf,  g29»-30ff. 

e  Allen  v.  Bennett,  3  Taunt  169. 
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held  that  it  did  not  apply*  It  was  considered  that  this  stipula- 
tion was  Dot  an  independent  contract  of  sale,  but  was  part  of 
the  original  contract,  which  was  a  4}ualified  one,  and  which  had 
been  taken  out  of  the  statute  by  the  deUvery  of  the  mare.* 
But  it  may  be  necessary  to  distinguish  between  such  a  case  as 
diis,  where  the  stipulation  to  return  is  annexed  to  the  original 
Bale  by  way  of  condition,  and  the  case  of  ^  stipulation  to  resell 
at  a  future  time  for  the  same  or  ^  different  price,  although 
made  contemporaneously  with  the  original  sale.  It  must  de- 
pend, it  seems,  upon  whether  the  latter  is  a  complete  transac- 
tion of  itself,  and,  in  some  degree,  upon  the  language  used  by 
the  parties.  Where  a  partner,  upon  the  formation  of  the  part- 
nership, sold  and  delivered  a  quantity  of  goods  to  the  firm,  soon 
after  which  the  partnership  was  dissolved,  and  it  was  agreed 
that  his  claim  for  the  goods  should  be  cancelled  by  his  taking 
them  back,  but  there  was  no  written  memorandum  on  the  sub- 
ject and  no  act  of  acceptance ;  upon  a  bill  in  equity  brought 
by  the  partner  who  had  sold  the  goods,  alleging  the  sale  and 
dissolution,  and  praying  for  a  decree  that  the  other  partners 
^ould  pay  their  share  of  the  price  of  the  goods,  it  was  held  that 
the  arrangement  by  which  the  goods  were  to  be  taken  back 
was  not  to  be  considered  as  properly  a  resale  of  them,'or  as  an 
independent  transaction,  but  as  a  mutual  rescission  of  the  orig- 
inal contract  of  sale,  and  therefore  the  transaction  was  valid 
without  a  written  memorandum  or  act  of  acceptance,  especially 
agunst  the  petitioner,  who  bad  alleged  the  dissolution,  whidi 
was  not  in  writing,  and  of  which  the  agreement  for  the  taking 
back  the  goods  was  part.' 

§  SQ4i.  Whether  a  n^ortgage  of  goods,  wares,  and  merchan- 


1  WUliams  o.  Borgen,  10  Ado).  &  EH.  499.  The  cue  wan  likened  by  Uuit- 
dale,  J.,  to  a  delivery  on  trial;  bnt  it  must  be  obeerved  that  the  BlipulMioD  wu 
to  retarn,  not  to  receive  back,  and  was  nude  id  tavor  of  the  Tendor,  not  of  tbt 
vendee. 

■  DickioBon  v.  Dickinaon,  29  Conn.  SOO. 
3« 
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dise  is  without  the  scope  of  the  Statute  of  Frauds  is,  ap> 
parently,  to  be  considered  a  doubtful  question.  The  Supreme 
Court  of  Maine  have  expressed  themselves  not  satisBed  that 
the  statute  was  to  be  so  construed.  They  say,  "  it  manifestly 
contemplates  an  absolate  sale,  where  the  vendor  is  to  receive 
payment  and  the  vendee  the  goods  purchased.  But  the  mort* 
gagee  is  not  expected  or  intended  to  pay  anything.  His  lien  is 
created  to  secure  what  he  is  to  receive.  Nor  is  he  to  take  pos- 
session unless  his  security  requires  it.  That  is  retained  by  the 
mortgagor,  and  herein  a  mortgage  differs  from  a  pledge.  As 
this  is  a  contract,  then,  in  which  neither  payment  nor  delivery 
is  expected,  we  are  not  prepared  to  say  that  it  comes  within  the 
statute." '  It  is  manifest,  however,  that  the  mortgagee  has 
paid  something  before,  or  contemporaneously  with,  the  execu- 
tion of  the  mortgage ;  and  it  is  a  familiar  principle  of  law  that 
the  mortgagee  of  personal  property  may,  and  as  a  general  rule 
ought,  to  take  possession.  Such  a  mortgage  is  simply  a  con- 
ditional or  defeasible  sale ;  and  where  the  opinion  above  quoted 
speaks  of  an  absolute  sale  as  what  the  statute  manifestly  con- 
templates, we  should  say  it  must  intend  an  -actual  sale,  as  dis- 
tinguished perhaps  from  a  merely  nominal  one ,'  for  that  a 
defeasible  sale  is  within  the  Statute  of  Frauds,  can  hardly  be 
doubted  on  principle,  and  is,  by  implication,  decided  in  the 
English  case  last  referred  to.  But  the  court  in  Maine  did  not, 
it  will  be  observed,  6nd  it  necessary  to  rest  their  judgment 
upon  the  ground  we  have  been  considering. 

§  29^.  In  the  next  place,  we  have  to  inquire  what  is  the 
proper  scope  of  the  words  "  goods,  wares,  and  merchandise," 
as  used  in  the  seventeenth  section  to  denote  the  subject-matter 
of  the  contracts  embraced  by  it.  On  this  point  there  has  been 
considerable  diversity  of  opinion  in  the  courts,  arising,  it  would 
seem,  from  their  having  adopted,  on  the  one  hand,  that  ioter- 
pretadon  which  is  founded  upon  the  abstract  legal  signification 

I  Gleuon  v.  Drew,  9  GreenL  (Me.J  79. 
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of  the  words,  and,  od  the  other,  that  which  limits  this  significa- 
tion  hy  a  reference  to  the  other  clauses  of  tbe  section. 

§  S96.  The  most  difficult  class  of  cases  under  this  head 
has  grown  out  of  contracts  for  the  sale  of  shares  or  stocks, 
notes,  checks,  hoods,  and  generally  evidences  of  value  as  distin- 
guished from  palpable  personal  property  having  an  intrinsic 
value.  In  tbe  early  case  of  Pickering  v.  Appleby,  the  ques- 
tioo  was  submitted,  as  appears  by  Gooiyn's  report,  to  all  the 
judges  of  England,  whether  a  contract  for  the  purchase  of 
shares  in  the  stock  of  a  copper  company  was  affected  by  the 
seventeenth  section  of  the  statute,  and  they  were  divided  in 
opinion.'  Subsequently  Lord  Chancellor  Ring,  in  Colt  v. 
Netterville,  upon  the  ground  of  that  division,  declined  to  take 
the  responsibility  of  deciding*  the  point.^  But  within  compara- 
tively a  tew  years,  and  notwithstanding  the  intervention  of  sev- 
eral cases  in  which  a  disposition  was  shown  to  hold  otherwise," 
it  has  been  directly  determined  in  England,  and  so  far  as  that 
country  is  concerned  must  be  taken  to  be  entirely  settled,  that 
the  statute  is  Dot  applicable  to  such  contracts.  Such  was  the 
decision  of  Sir  Lancelot  Shadwetl  in  Duncuft  ^.  Albrecbt,  and 
of  Lord  Denman  in  Humble  v.  Mitchell,  cases  decided  about 
twenty  years  since,  and  which  have  been  fully  acquiesced  in  by 
the  English  courts.*  Both  of  these  decisions  proceeded  upon 
the  ground  that  shares  were  mere  cboses  in  action,  and  were 
not  in  their  nature  capable  of  that  delivery  and  acceptance  by  the 
respective  parties  to  tbe  contract,  which  tbe  statute  provides  as 
<Hie  method  of  making  it  binding. 


>  lackering  •.  Applebj,  1  Com.  SG4. 

>  Colt  D.  Netterville,  i  P.  Wnu.  SO*. 

3  Mnssell  V.  Cooke,  Free.  Ch.  533  ;  Crull  «.  Dodson,  Set.  Cu.  Cb.  41. 

*  DoDCuft  V.  Albrecbt,  12  Sim.  189,  affirmed  by  tbe  Chancellor;  Hamble 
t>.  Hitebell,  11  Adol  k  £11.  20G  ;  S.  C.  3  Per.  &  Dat.  UI  ;  Heneltine  v.  Sig- 
gen,  1  Web.,  Hnri.  &  Gord.  806  ;  Tempeat  v.  Kilner,  8  Uwd.,  Gr.  &  Sc.  2*9 ; 
Bowlbf  p.  BM,  lb.  284  ;  Bradley  t>.  Holdswortb,  S  Mees.  Sc  Wels.  422 ;  Wat- 
ion  r.  SpnrtlBy.'lO  Exob.  R.  222.     See  Pawie  v.  Gunn,  4  Bing.  N.  R.  445. 
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§  396  a.  The  Supreme  Court  of  Massachusetts  have  taken 
a  (lifierent  view  of  the  question.  Id  Tisdale  f.  Harris,  they 
decided  that  shares  in  a  mannfacturiDg  corporation  were  to 
be  deemed  included  by  the  words,  "  goods,  wares,  and  mer- 
chandise." The  opinion  of  the  court,  delivered  by  Shaw,  C.  J., 
places  the  decision  on  two  grounds,  first,  that  by  correct 
legal  definition  "  goods  "  and  "  merchandise  "  were  both  suffi- 
ciently comprehensive  to  include  shares,  and  secondly,  that  the 
policy  of  the  statute  required  that  they  should  be  included. 
Upon  the  latter  point,  he  says :  *'  There  is  nothing  iu  the  nature 
of  stocks  or  shares  in  companies  which,  in  reason  or  sound 
policy,  should  exempt  contracts  in  respect  to  them  from  those 
reasonable  restrictions  designed  by  the  statute  to  prevent  frauds 
in  the  sale  of  other  commodities.  On  the  contrary,  these  com- 
panies have  become  so  numerous,  so  large  an  amount  of  the 
property  of  the  community  is  now  invested  in  them,  and  as  the, 
ordinary  indicia  of  proper^  arising  from  delivery  and  possession 
cannot  take  place,  there  seems  to  be  peculiar  reason  for  extend- 
ing the  provision  of  the  statute  to  them."  *  He  does  not  con- 
sider the  circumstance  that  shares  cannot  be  actually  accepted 
and  received  as  at  all  conclusive  of  the  question,  and  says  that 
seems  to  be  rather  a  narrow  and  forced  construction  of  the 
statute.  "  The  provision  is  general,  that  no  contract  for  the 
sale  of  goods,  etc.,  shall  be  allowed  to  be  good.  The  exception 
is  where  part  are  delivered,  but,  if  part  cannot  be  delivered, 
then  the  exception  cannot  exist  to  take  the  case  out  of  the  gen- 
eral prohibition.  The  provision  extends  to  a  great  variety  of 
objects,  and  the  exception  may  well  be  construed  to  apply  only 
to  such  of  those  objects  to  which  it  is  applicable,  without 
affecting  others  to  which,  from  their  nature,  it  cannot  apply."* 
In  the  doctrine  of  this  case  the  Supreme  Court  of  Connecticut 
has  fully  concurred.' 

1  Tudale  B.  HarriH,  20  Pick.  (Maw.)  18. 

3  North  V.  Forest,  15  Conn.  R.  404.  An  wrtjr  cue  in  Maryland,  alio,  wems 
to  be  to  the  Mme  effect.     CaWia  v.  Williams,  8  Harr.  &  JohoB.  38. 
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§  S97<  ^t  has  subsequently  been  still  farther  extended  in 
Massachusetts  in  the  case  of  Baldwin  v.  Williams,  where  it 
was  held  that  a  contract  for  the  sale  of  promissory  notes  was 
within  the  seventeenth  section.  Wilde,  J.,  who  delivered  judg- 
ment,  said  it  was  certainly  within  the  mischief  thereby  intended 
to  be  prevented,  and  that  the  words  "  goods  "  and  "  merchan- 
dise," both  of  them  of  large  signification,  were  sufficiently 
comprehensive  to  include  promissory  notes ;  applying  the  defi- 
nition merx  est  quicquid  vendi  potest} 

§  SQS.  It  seems  impossible  to  regard  the  doctrines  of  these 
cases  as  entirely  free  from  doubt  and  difficulty,  whether  the 
meaning  of  the  words  used  in  the  statute  be  taken  abstractly 
or  in  connection  with  the  context.  Of  the  word  "  merchan- 
dise," Judge  Story  says,  "it  is  usually  if  not  universally 
limited  to  things  that  are  ordinarily  bought  and  sold,  or  are 
ordinarily  the  subjects  of  commerce  or  traflnc.  The  fact  that 
a  thing  is  sometimes  bought  and  sold  is  no  proof  that  it  is 
merchandise.  The  term  merchandise  is  usually  applied  to 
some  specific  articles,  having  a  sensible  intrinsic  value,  bulk, 
weight,  or  measure  in  themselves,  and  not  merely  evidences  of 
value."'     That  m^nv  est  quicquid  vendi  palest  is  not  to  be 


t  Bt^dwin  IT.  WilliamS)  3  Met.  (Man.)  3S7.  The  learaed  judge  refers,  in  gup- 
port  of  this  judgment,  to  two  prior  deonoDB  of  the  ume  court,  SHIla  v.  Gorei 
20  I^ck.  28,  t,ud  Clapp  e.  Shephard,  23  Pick.  228,  to  the  effect  that  a  bill  in 
equity  might  be  maintwned  to  compel  the  redelivery  of  &  deed  &nd  note  of  hand 
on  the  proTiaion  in  the  MaHachowtts  Berised  Statutes,  (c.  81,  g  8,)  giving  the 
coart  jurisdictioD  in  all  snits  to  compel  the  redelivery  of  any  goods  or  chattels 
wbataoever  taken  and  detained  from  the  owner  thereof  and  secreted  or  with- 
held BO  that  the  same  cannot  be  replevied.  But  it  is  the  deed  and  note,  the 
papers  on  which  Ibey  are  written,  that  the  words  goodt  and  ehaUtU  are  held  to 
embrace ;  not  the  right,  interest,  or  obligation  represented  bj  those  papers,  as  in 
(he  case  of  Baldwin  v.  Williams.  There  is  a  decision  of  the  U.  S.  Circuit  Court, 
reported  in  2  Cranch,  US,  (Ri^  e-  Magruder,)  to  the  effect  that  a  contract  for 
the  notes  of  a  private  bank  was  within  the  seventeenth  section ;  but  tlie  bench 
was  not  fnll  at  the  time,  and  the  grounds  of  tlie  decision  are  not  furnished. 

a  Clark  v.  Bumham,  2  Story,  R.  16.  And  see  SewalLe.  Allen,  6  Wend. 
(N.  Y.)  885. 
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taken  strictly  as  the  definition  of  this  word,  as  used  in  the 
statute,  seems  to  be  very  clear ;  for,  if  it  is,  certainly  goods 
and  wares,  if  not  lands  also,  mnst  be  embraced  by  it.  Mor«- 
over,  it  appears  by  the  reports  of  those  cases  in  which  first  the 
collected  judges  of  England,  and  afterwards  Lord  Chancellor 
King,  failed  to  determine  the  application  of  the  statute  to  sales 
of  shares,  that  in  both  the  same  definition  was  urged  by  coun- 
sel. And  in  regard  to  goods,  also,  it  seems  dangerous  to  found 
a  construction  of  tbe  statute  on  a  mere  verbal  definition.  As 
was  s^d  in  one  of  the  superior  courts  of  Georgia,  where  it 
was  held  that  treasury  checks  on  the  Bank  of  tbe  United  States 
were  not  covered  by  the  seventeenth  section,  "  In  the  dvil  law 
it  is  a  term  that  embraces  all  things  over  which  a  man  may 
exercise  private  dominion,  divided  into  goods  movable  and  im- 
movable. This  cnnnot  be  the  sense  attached  to  the  word  in  the 
statute,  for  other  sections  of  it  treat  of  immovables.  Nor  can 
it  be  designed  to  include  every  class  of  movables,  for  wares 
and  merchandise  are  expressly  mentioned,  wbidi  latter  embrace 
■everything  usually  rendered  in  commerce."  And  it  is  added 
that  it  is  "  a  fair  construction  of  the  statute  to  limit  the  mean- 
ing of  the  word  goods  to  such  personal  proper^,  other  than 
wares  and  merchandise,  as  is  usually  transferred  by  sale  and 
delivery."^  This  view,  which,  as  we  have  seen,  nearly  cor- 
responds to  that  taken  by  the  English  courts,  appears  to  be 
reasonable.  Indeed,  upon  that  taken  by  the  Supreme  Court  of 
Massachusetts  the  words  used  in  the  statute  appear  to  be  made 
coextensive  with  personal  property.'     As  to  the  prindple  that 


I  Beera  v.  Growetl,  Dndle^,  S8. 

>  In  Florida,  the  espreMioii  tued  (a  deecribe  tbe  nl^MMiuitter  of  tb«  Mren* 
teentlt  Hction  is  "  penonal  [m^rt;,'*  which  has  of  cooth  been  held  (o  induda 
shareft.  So.  Life  Ins.  Si  Trust  Col  n.  Cole,  4  Fkir.  R.  S60.  In  New  York,  cboM* 
in  action  an  esprenly  specified  u  Kquirin);  a  writing  for  their  ule,  and  tbe 
following  eases  may  be  referred  to  aa  UlmtratiT*  of  that  enactment  Allen  ■. 
Agnirre,  3  Seld.  iii ;  S,  C.  10  Barb.  74 ;  People  e.  Beebe,  1  Barb.  319 ;  Thomp- 
(on  V.  Alger,  13  Met  (Mats.)  4Se,  which  aroM  on  the  New  York  itatute. 
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die  goods,  wares,  and  merchandise  intended  by  the  statute  must 
be  such  as  are  capable  of  acceptance  and  receipt  by  the  pur- 
chaser, it  is  true  that  there  are  many  cases^  in  which  sales  of 
articles  not  in  existence  at  the  time  of  the  bargiun  have  been 
held  to  be  within  the  statute  ;  but  there  the  articles  contracted 
for  were  essentially  cap^le  of  acceptance  and  receipt,  and  were 
to  be,  in  time,  bodily  accepted  and  received  according  to  the 
contract.  Nevertheless,  the  difficulty  presents  itself  that  shares 
.  or  stocks,  and  even  (though  that  would  be  &r  more  doubtful) 
promissory  notes,  bonds,  etc.,  may  become  in  the  course  of  com- 
mercial development  so  much  the  subject  of  ordinary  traffic, 
that  the  constmcdon  of  the  statute  must  be  expanded  so  as  to 
make  it  reach  them,  as  being  one  kind  of  merchandise.'  And 
there  is  another  and  rapidly  enlarging  class  of  transactions  to 
which  it  may  be  a  very  important  question,  in  this  view,  whether 
the  statute  would  not  be  held  to  apply ;  we  mean  the  purchase 
and  sate  of  patent  rights,  the  httinesa,  as  it  has  now  become, 
of  many  individuals  and  even  partnerships  in  this. country.  In 
a  case  in  the  Court  of  Exchequer  it  has  been  lately  held  that 
the  purchase  of  a  right  to  use  a  patented  furnace,  which  was 
already  erected  by  the  purchaser,  was  not  within  the  seven- 
teenth section ;  '  but  on  the  principles  of  the  Massachusetts 
cases  we  have  quoted,  it  would  seem  it  must  be  otherwise  held 
in  that  State,  and  others  which  have  followed  Its  decisions. 

§  S99.  Several  questions  whidi  might  require  attention  in 
this  place,  such  as  those  arising  on  contracts  for  the  sale  of 
fixtures  and  growing  crops,  particularly  the  latter,  have  been 
anticipated  in  the  course  of  our  consideration  of  the  fourth 


1  See  poU,  §S  2S9-S09. 

>  Gadsden  v.  Laace,  1  M'Mnll.  £q.  (S.  C)  ST.  Since  the  publication  of  Uie 
first  e<UtioD  of  thit  treatiae,  it  hoi  been  decided  in  Uajoe  that  sales  of  promis- 
tOTj  notes  trere  within  the  statute,  and  in  New  Hampshire  that  they  were  not 
Hie  Sapreine  Conrt  of  Alabania  seem  to  hdd  the  former  opinion.  Goocb  r. 
Bohnes,  11  Maine  R.  633;  Whittemora  s.  Gibba,  4  Post.  (N.  H.)  484 ;  Uudaon 
e.  Weir,  292  Ala.  E.  294. 

3  Chanter  v.  IKckimon,  0  Usnii.  ft  Gra.  858. 
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section  as  it  regards  iotereats  in  land.  But  a  most  important 
one  remains  to  be  examined,  and  that  is  how  far,  if  at  all,  the 
condiUon  of  the  goods,  wares,  and  merchandise,  at  the  time  of 
making  the  bargain,  is  to  be  regarded  in  determining  whether 
the  statute  will  apply  to  it. 

§  300.  In  Clayton  v.-  Andrews,  a  case  early  decided  in  the 
Queeu's  Bench,  the  defendant  agreed  verbally  to  deliver  to  the 
plaintiff  a  quantity  oi  wheat  at  a  future  day,  for  a  certain 
price,  of  which,  however,  no  part  was  paid  by  way  of  earuest, 
nor  was  there  any  portion  of  the  wheat  accepted  and  received 
by  the  plaintiff  at  the  dmt;,  nor  was  any  memorandum  of  the 
bargain  made  in  writing ;  but  the  wheat  was  untAreshed  and 
of  course  unfit  for  delivery  when  the  bargmn  was  concluded. 
Lord  Mansfield  and  the  other  judges  held,  upon  the  supposed 
authority  of  a  previous  case,^  that  the  statute  did  not  apply, 
for  the  reason  that  the  wheat  was  not  to  be  delivered  immedi- 
ately.' This  dftctrine,  of  the  uecessity  of  the  parties'  contem- 
plating an  immediate  execution  of  the  bargun,  in  order  to 
bring  it  within  the  prohibitions  of  the  seventeenth  section,  has 
long  since  been  abandoned  ;  but  the  case  itself  has  often  been 
quoted  as  an  authority  to  the  position  that  where  work  and 
labor  are  required  to  be  performed  upon  the  article  sold,  in 
order  to  put  it  in  condition  to  be  delivered,  the  statute  does 
not  apply  to  the  contract  of  sale.  This,  however,  as  will 
amply  appear  by  the  cases  to  which  reference  will  be  pres- 
ently made,  is  not  a  tenable  doctrine. 

§  301.  In  Towers  v.  Osborne,  upon  which  the  decision  in 
Clayton  v.  Andrews  was  rested,  the  defendant  bespoke  a 
chariot,  (to  use  the  language  of  the  report,)  and  after  it  was 
made  refused  to  take  it.  In  an  action  for  the  value  of  the 
chariot,  it  was  held  that  the  statute  did  not  apply ;  and  here 
also  the  decision  was  put  upon  the  ground  that  the  statute  only 
related  to  contracts  for  the  sale  of  goods  to  be  delivered  imme- 

>  Towere  D.  Oibome,  1  Btra.  S06. 
3  Clayton  e.  Andram,  4  Burr.  2101. 
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diately.  It  waa  not  till  long  after  these  two  cases  that  this 
opinioo  was  directly  coDdemned ;  and  it  is  a  singular  fact  that 
they  have  been  made  the  foundation  of  a  distinctionj  as  to  the 
^plication  of  the  statute,  not  alluded  to  in  them,  but  which 
is  one  of  thie  most  important  on  this  branch  of  our  subject, 
nalnely,  the  distinction  which  regards  the  condition  of  the 
article  at  the  time  of  the  bargain.  It  will  be  perceived  that 
Towers  v.  Osborne  differs  from  Clayton  v.  Andrews  in  this 
particular,  that  whereas  in  the  latter  the  wheat  only  required 
the  operation  of  threshing  to  be  performed  to  prepare  it  for 
delivery,  in  the  former  the  chariot  contracted  for  did  not  exist 
at  all.  And  the  courts  have  shown  a  disposition,  while  doubt- 
ing the  authority  of  Clayton  v.  Andrews,  to  place  the  authority 
of  the  other  case  upon  the  simple  ground  of  that  difference. 
Hius  in  Groves  v.  Buck,  Lord  Ellenborough  held  that  the 
statute  did  not  apply  to  a  contract  for  the  purchase  of  a  quan- 
tity of  oak  pins,  which  were  not  then  made  but  were  to  be  cut 
out  of  slabs  and  delivered  to  the  buyer ;  for,,  he  said,  the  sub- 
ject-matter of  the  contract  did  not  exist  in  rerum  naiurd;  it 
was  incapable  of  delivery  and  part  acceptance  ;  and  when  that 
was  the  case  the  contract  had  been  considered  as  not  within 
the  statute.^ 

§  SOS.  In  the  later  New  York  cases,  this  distinction  be- 
tween contracts  for  an  article  to  be  entirely  manufactured  and 
an  article  already  existing  but  to  he  fitted  for  delivery  by  the 
application  of  work  and  labor,  the  latter  being  within  the  stat- 
ute and  the  former  not,  appears  to  be  adopted  as  decisive  in 
questions  of  this  class.'     But,  as  a  fixed  criterion,  it  is  liable 


■  Grovet  V.  Buck,  3  Maale  &  S.  ITS. 

SDowtiB  B.  Rom,  28  Wand,  270 ;  Sewall  p.  Fitch,  8  Cow.  219;  Crookshank 
V.  Burrell,  18  JohDB.  S8 ;  BobertBon  u.  VaugliBii,  fi  Sandf.  1  ;  BroDSon  t>.  Wimui, 
10  Barb.  406  ;  BoDonn  v.  WiUon,  26  Barb.  (N.  Y.)  138;  BeunetC  v.  Hull,  10 
Johnt.  (N.  Y.)  SS4.  The  detirery  to  be  made  of  goodg  purchased  has  never 
beeo  coiuidered  ai  work  and  labor  done  upon  them.  Waterman  v.  Meigs,  4 
Cosh.  (Maas.)  499;  JackMU  c.  Covert,  6  Wend.  (N.  Y.)  139;  Downs  c.  Sou, 
23  Wend.  (N.  T.)  270;  Houghlaling  e.  Ball,  19  MiaMuri,  R.  84. 
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to  some  practical  objections.  For  it  may  often  be  a  matter 
of  great  oicety  whether  the  labor  to  be  applied  to  the  article 
really  amounts  to  constructing  it  or  only  to  preparing  it ;  as, 
for  instance,  where  articles  are  kept  on  hand  by  manufacturers, 
in  parts  or  pieces  ready  to  be  put  together.'  And  it  is  diffi- 
cult, also,  to  see  the  reason  for  the  distinction ;  for,  in  either 
case,  the  article  is  incapable  at  the  time  of  being  delivered 
according  to  the  contract ;  it  is  as  much  so  when  incomplete 
as  when  not  existing. 

§  308.  The  great  body  of  authority,  both  English  and 
American,  has  of  late  proceeded  upon  prindples  entirely  in- 
dependent of  this  distinction.  In  a  case  occurring  only  a  year 
after  Groves  r.  Buck,  where  the  contract  was  to  sell  and  de- 
liver oil  not  yet  expressed  from  seed  in  the  vendor's  posses- 
sion, it  was  held  by  the  Common  Pleas  to  b«  within  the  ex- 
ception of  the  stamp  act  exempting  from  duty  contracts  relate 
ing  to  goods,  wares,  and  merchandise ;  and  G.  J.  Gibbs  thus 
illustrates  the  fallacy  of  the  distincdon  referred  to.  "  A  baker 
agrees  to  produce  me  a  loaf  to-morrow.  He  has  not  the  bread, 
but  he  has  the  flour  and  is  to  make  it  into  bread  and  deliver 
it.  How  often  does  a  butcher  contract  to  deliver  meat  when 
he  has  not  the  meat  and  the  beast  is  not  yet  killed.  It  is  out 
of  all  common  sense  to  say  this  is  not  a  contract  for  goods, 
wares,  and  merchandise."'  Agun,  in  the  case  of  Watts  v. 
Friend,  the  Court  of  Queen's  Bench  held  that  the  seventeenth 
section  of  the  statute  applied  to  a  contract  to  sell  a  crop  of 
turnip  seed  not  yet  planted.  Lord  Tenterden,  C.  J.,  said  that 
according  to  good  common  sense  this  must  be  considered  as 
substantially  a  contract  for  goods  and  chattels,  for  the  thing 
agreed  to  be  delivered  would  at  the  time  of  the  delivery  be  a 
personal  chattel.^     And  to  the  same  effect,  it  will  be  remem- 

1  See  the  case  of  Mixer  c.  HowArth,  31  Fiuk.  (Mass.)  !07,  where  nothing  wu 
done  but  to  put  on  to  the  carriage  contracted  for  a  ttertain  lining  selected  by  the 
buyer. 

3  Wilkg  V.  AlkinsoD,  6  Taunt  11. 

3  Watts  V.  Friend,  10  Barn.  &  Cres.  i4S.     See  Bowman  d.  Conn,  6  Ind.  E. 
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bered,  is  the  case  of  Smith  v.  Surnam,  which,  like  that  last 
quoted,  was  examined  in  another  chapter  in  connection  with  the 
subject  of  contracts  for  land.^  These  authorities,  with  many 
others  to  be  presently  referred  to,  conclusively  show  that  so  far 
as  the  English  courts  are  concerned,  the  mere  circumstance 
that  the  article  is  not  existing  at  the  time  of  the  bargain  ^rill 
not  prevent  the  application  of  the  statute.^ 

§  d04i.  There  is,  however,  a  distinction  taken  in  many  re* 
cent  authoiities  between  the  purchase  of  articles  such  as  the 
vendor  regularly  manufactures  from  time  to  time  and  has  for 
sale  in  the  ordinary  course  of  his  business,  and  those  which  he 
manufactures  to  order,  though  from  materials  in  his  possession. 
Thus,  in  Garbutt  v.  Watson,  a  case  frequently  quoted  on  this 
subject,  where  the  plaintiffs,  who  were  millers,  verbally  agreed 
with  the  defendabt,  who  was  a  com  merchant,  for  the  sale  of 
one  hundred  sacks  of  flour  to  be  got  ready  to  ship  in  threS 
weeks,  the  Court  of  Queen's  Bench  refused  to  set  aside  a  non- 
suit obtained  below,  holding  that  the  bar^n  was  within  the 
statute ;  and  when  the  decision  in  Towers  v.  Osborne  was  urged, 
Abbott,  C.  J.,  said  that  in  that  case  "  the  chariot  which  was 
ordered  to  be  made  would  never  but  for  that  order  have  had 
any  existence ;  but  here  the  plaintiffs  were  proceeding  to  grind 
the  flour  for  the  purposes  of  general  sale,  and  sold  this  quantity 
to  the  defendant  as  a  part  of  their  geperal  sale.  The  distinc- 
tion  is  indeed  somewhat  nice,  but  the  case  of  Towers  v.  Osborne 
is  an  extreme  case  and  ought  not  to  be  carried  farther."' 
§  805.  In  Massachusetts  a  similar  view  has  repeatedly  been 


1  Smith  c  Siuiuiii,  9  Bani.  &  Ores.  5E1.  S«e,  aIso,  Northern  v.  State,  1 
Cuter,  (Ind.)  112. 

3  Xhe  Bame  ii  true,  as  appeare  hy  eeveral  of  the  cases  cited,  where  the  articles 
contracted  for  are  not  at  the  time  in  poasegsion  of  the  vendor,  but,  are  expected 
to  be  received  bj  him  ia  season.  See  Bronson  v.  Wiman,  10  Barb.  (S.  Y.) 
406 ;  S«7i(Kiiir  s.  Bavia,  2  Sandf.  (N.  Y.)  239 ;  Ide  v.  Stanton,  15  Venn.  B. 
fi89. 

3  GarbuK  ■>.  Watscm,  G  Bam.  &  Aid.  618. 
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expressed.  In  Mixer  v.  Howarth,  the  fiocts  were  that  the 
defendant  went  to  the  plaintiff's  shop,  where  the  phiintiff  had 
the  unfinished  body  of  a  carri^e,  and  gave  directions  to  him 
to  finish  the  carriage,  putting  in  a  certain  lining  which  the  de- 
fendant selected.  The  carriage  was  to  be  finished  in  about 
a  fortnight.  The  Supreme  Court  held  that  it  was  essentially 
an  agreement  on  the  plaintiff's  part  to  build  a  carriage  and  on 
the  defendant's  part  to  take  it  when  finished  and  pay  for  it  at 
the  agreed  or  a  reasonable  rate,  but  that  it  was  not  a  contract 
of  sale  within  the  meaning  of  the  Statute  of  Frauds.  Chief 
Justice  Shaw,  who  delivered  the  opinion  of  the  court,  proceeds 
to  say :  "  Where  the  contract  is  a  contract  of  sale,  either  of  an 
article  then  existing,  or  of  articles  which  the  vendor  usually  has 
for  sale  in  the  course  of  his  business,  the  statute  applies  to  the 
contract,  as  well  where  it  is  to  be  executed  at  a  future  time  as 
where  it  is  to  be  executed  immediately.  But  where  it  is  an 
agreement  with  a  workman  to  put  materials  together  and  con- 
struct an  article  for  the  employer,  whether  at  an  agreed  price 
or  not,  though  in  common  parlance  it  may  be  called  a  purchase 
and  sale  of  the  article  to  be  completed  in  /uturo,  it  is  not  a 
s^e  until  actual  or  constructive  delivery  or  acceptance,  and  the 
remedy  for  not  accepting  is  on  the  agreement."^  So  in  Lamb 
V.  Crafts,  a  later  case  in  the  same  court,  where  a  person  whose 
business  was  that  of  collecting  rough  tallow  and  preparing  it 
for  market,  made  an  oral  agreement  with  another  to  fiirmak 
him  at  a  certain  time  and  place  with  a  certun  quantity  of  pre- 
pared tallow,  it  was  held  to  be  a  contract  for  the  sale  of  the 
tallow  and  within  the  Statute  of  Frauds.  And  the  same  emi- 
nent  judge  (C3iief  Justice  Shaw)  said :  "  The  distinction  we  be- 
lieve is  now  well  understood.  Where  a  person  stipulates  for 
tbe  future  sale  of  articles  which  he  is  habitually  making,  and 
which  at  the  time  are  not  made  or  finished,  it  is  essentially  a 


1  Mixer  t>.  Howarth,  Si  Kck.  (Hu^)  207. 
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contract  of  sale  and  not  a  contract  for  labor.     Otherwise, 
where  the  article  is  made  pursuant  to  the  agreement."  ^ 

§  306.  This  distinction  has  not  been  recognized  in  tbe  courts 
»of  New  York,  which  have  preferred  to  abide  by  tbe  rule  as- 
serted in  the  earlier  English  cases,  but,  as  we  have  seen,  more 
lately  repudiated,  particularly  in  Grarbutt  9.  Watson,  namely, 
that  if  the  goods,  etc.,  do  not  at  the  time  of  making  tbe  bar- 
gain exist  in  aolido  the  statute  cannot  apply.  Thus  in  Sewall 
V.  Fitch,  tbe  pluotiffs  by  their  agent  contracted  with  the  de- 
fendants for  a  quantity  of  nails.  The  defendants'  clerk  (with 
whom  the  bargain  was  made)  told  him  the  quantity  was  not 
then  on  hand,  but  that  they  could  be  soon  made,  or  "  knocked 
off,"  and  be  obtained  from  the  manufactory  at  Norwich  at  the 
opening  of  the  navigation.  The  Supreme  Court  (per  Savage, 
C.  J.)  said :  "  The  contract  in  this  case  was  for  the  delivery 
of  nails  thereafter  to  be  manufactured.  It  was,  therefore^  a 
contract  for  work  and  labor  and  materials  found,  aud  so  out  of 
the  statute."  *  Subsequently,  in  a  case  where  the  facts  were 
very  similar,  except  that  the  agreement  proved  was  in  terms  to 
make  and  deliver  the  artides,  the  same  court  decided  that  the 
statute  did  not  apply,  proceeding,  however,  simply  on  the  au- 
thority of  Sewall  V.  Fitch,  and  very  strongly  and  forcibly  con- 
denming  the  doctrine  on  which  that  case  rested.' 

^  80y.  But,  reverting  to  the  distinction  between  the  cases 
where  tbe  articles  to  be  sold  are  to  be  made  up  in  the  ordinary 
course  of  the  vendor's  business,  and  those  where  they  are  to 
be  made  pursuant  to  tbe  purchaser's  special  order,  we  may  on 
&rther  examinadon  discover  a  broader  rale,  and  one  more  man- 


1  Lamb  v.  Crafts,  12  Met.  356  ;  Atwater  v.  Hough,  29  Conn.  R.  606- 

«  Sewall  tr.  Filch,  8  Cow.  219. 

3  Robertson  v.  Vaoghan,  6  Sftnd.  1.  Id  a  late  cate  in  New  Tork,  where  it 
was  held  that  the  statute  applied  to  a  contract  for  uider  to  be  obtuned  hy  the 
■eller  from  farmers  aod  refined  before  delivery,  the  deciiion  in  Garbntt  v.  Wat- 
MD  was  cited  a«  law.  Seymour  v.  Davis,  2  Sand.  289.  But 
Wiman,  10  Barb.  (N.  Y.)  406. 
87 
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if«8tly  derived  from  the  terms  of  the  statute  itself,  on  which 
the  cases  advtLncing  that  distiocdon  may  be  naturally  and  firmly 
supported.  Id  Gardner  v.  Joy,  io  the  Supreme  Court  of  Mas- 
sachaaetts,  the  plaintiff  asked  the  defendant  hia  price  for  can-y 
dies,  the  defendant  named  it ;  the  plaintiff  said  he  would  take 
a  hundred  boxes,  and  the  defendant  said  the  candles  were 
not  manufactured,  but  he  would  manu/ttcture  and  deUver  tbem 
in  the  course  of  the  summer.  C.  J.  Shaw  sud :  "  Tbe  con- 
tract was  essentially  a  contract  of  sale.  The  inquiry  was  for 
the  price  of  candles,  the  quantity,  price,  and  terms  of  sale  were 
fixed,  and  the  mode  in  which  they  shoald  be  put  up.  The  only 
reference  to  the  fact  that  they  were  not  then  made  and  ready 
for  delivery,  was  in  regard  to  the  time  at  which  they  would  be 
ready  for  delivery ;  and  the  fact  that  they  were  to  be  manufao 
tured  was  stated  as  an  indicadon  of  the  time  of  delivery,  which 
was  otherwise  left  uncertain."  ^  Here,  althou^  the  agreement 
was  in  terms,  as  in  Robertson  v.  Vaughan,  to  manufacture  and 
deUver  the  articles,  yet  the  statute  was  held  to  apply ;  because, 
upon  all  the  circumstances  of  the  bargain,  it  was  clearly  tio 
part  of  it  that  the  vendor  should  manufacture  them.'  On  the 
other  hand,  there  are  repeated  New  England  cases  where  a 
contract  expressly  to  manufacture  articles  out  of  materials  to 
be  found  by  the  manufacturer,  has  been  held  not  affected  by 
the  statute.' 

§  308.  It  would  seem  then  to  he  broadly  true  that  if  the 
contract  is  essentially  a  contract  for  the  article,  manufactured 
or  to  be  manufactured,  the  statute  applies  to  it ;  but  if  it  is 
for  the  mann&cture,  for  the  work,  labor,  and  skill,  to  be 
bestowed  in  producing  the  article,  the  statute  does  not  apply. 
The  former  is  within  the  terms  of  the  seventeenth  section ;  the 


1  GaHnAr  v.  Joy,  9  Met  179. 

■  Eichelberger  v.  UcCaulej,  6  Hut.  Sc  Jofaos.  (Md.)  SIS. 
3  Spencer  v.  Cooe,  1  Met  (iiaas.)  3S3,  (afflTmtng  Mixer  v.  Howarth) ;  Hst- 
tisoD  c  Weatcott,  IS  Venn.  R.  S61 ;  Allen  v.  Jarvit,  SO  Conn.  B.  88. 
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latter  is  not  Where  the  article  contracted  for  is  not  sndi 
as  the  vendor  has  for  sale  in  the  ordinary  course  of  his  busi- 
neas,  in  other  words,  not  with  him  an  ordinary  article  of  traffic, 
*tbat  bet  will  go  to  show  that,  in  contracting  with  him  for  the 
production  of  it,  the  purchaser  contemplates  getting  by  his 
bai^ain  the  work,  labor,  and  skill  of  the  other.**  Anothra- 
circumstaoce  from  which  the  same  intentioii  in  the  minds  of 
the  parties  may  quite  conclusively  appear,  will  be  diat  the 
article,  when  complete,  is  to  be  of  a  peculiar  kind,  suitable 
only  to  peculiar  uses,  or  perhaps  only  to  those  of  the  purchaser 
himself.  Iliis  point  is  dwelt  upon  with  much  force  in  an  opin- 
ion of  the  Superior  Court  of  Greorgia,  delivered  by  Nisbet,  J., 
where  he  refers  to  Towers  v.  Osborne,  and  considers  it  as 
belougiog  to  a  class  of  cases  where  articles  are  **  to  be  made 
by  the  work  and  labor,  and  with  the  material  of  the  vendor, 
and  which  when  made  may  reasonably  be  presumed  to  be 
onsuited  to  the  general  market,  such  as  contracts  for  the  man- 
ofurture  of  goods  suited  alone  to  a  pardcolar  market,  or  for  the 
painting  of  one's  own  portnut."  Of  whic^  contracts  he  says : 
*'  The  work  and  labor  and  material  constitute  the  prime  con- 
sideration. They  are  for  work  and  labor,  and  are,  by  author- 
ity and  upon  principle,  without  the  influence  of  the  statute. 
Ex  aegtM  et  bono,  a  man  who  agrees  to  bestow  his  labor  in  the 
manufacture  of  goods  for  a  price,  and  which  price  he  must 
lose  unless  the  goods  are  received  by  him  who  ordered  them, 
ought  to  be  paid,  and  a  statute  which  would  protect  the  pur- 
chaser from  liability  in  such  a  case  would  be  alike  impossible 
and  unjust."  Of  the  case  before  them,  which  was  an  action  on 
a  contract  for  a  crop  of  cotton,  to  be  delivered  as  soon  as  it 
could  be  gathered  and  prepared  for  market,  the  court  say: 

I  In  Camming  t>.  DenDeCt,  SS  Maine,  (IS  Shep.)  401,  Whiteman,  C.  J^  sud ; 
"  It  it  very  claar  that  if  ^plication  k  made  to  a  maDu&clurer  or  machaiuo 
[duragb]  for  articlea  in  tua  line  of  buuneM,  and  he  undertakea  to  prepare  and 
fomiah  tbem  in  a  giT«n  time,  wch  a  contract,  though  not  in  writiog,  is  not 
affected  by  the  rtatnte." 
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"  The  manufacturer  does  not  necessarily  lose  the  price  of  his 
labor.  If  ^e  purchaser  does  not  take  the  goods,  others  will. 
The  work  and  labor  bestowed  are  in  the  line  of  his  business, 
and  his  work  and  labor  would  have  been  bestowed  in  the  pro- 
duction of  such  goods  had  the  contract  not  been  made.  The 
goods  and  their  price  are  the  consideration  of  the  contract,  and 
not  the  work  and  labor  and  their  price."  ^  And  so  the  Su- 
preme Court  of  Maine  have  held  that  a  contract  by  which  the 
defendants  bound  themselves  to  furnish  as  soon  as  possible  a 
quantity  of  malleable  hoe-shanke,  agreeable  to  patterns  left 
with  them,  and  to  furnish  a  larger  amount  if  required  at  a  di- 
minished price,  was  to  be  considered  as  a  contract  for  the  man- 
ufacture and  delivery  and  not  for  the  mere  sale  of  the  articles, 
and  so  not  within  the  statute.  The  opinion  of  the  court  con- 
tains the  following  important  suggestion  as  to  the  distinction 
between  the  two  kinds  of  contracts :  "  The  person  ordering 
the  article  to  be  manufactured  is  under  no  obligation  to  receive 
as  good  or  even  a  better  one  of  the  like  kind  purchased  from 
another  and  not  made  for  him.  It  is  the  peculiar  skill  and 
labor  of  the  other  party,  combined  with  the  materials,  for 
which  he  contracted  and  to  which  be  is  entitled." '  A  very 
late  decision  of  the  Court  of  Exchequer,  also,  is  instructive 
upon  this  point  An  author,  by  verbal  agreement,  employed 
a  printer  to  print  a  certain  work,  and  placed  the  manuscript 
in  his  hands  for  that  purpose.  The  printer  having  completed 
the  work  (with  the  exception  of  the  dedication,  which,  discov- 
ering it  to  be  libellous,  he  refused  to  print)  brought  his  actiou 
for  what  he  had  done,  in  the  form  of  work,  labor,  and  mate- 
rials supplied.  A  verdict  was  obtained  for  the  plaintiff,  and 
in  support  of  a  rule  to  set  it  aside  and  enter  a  nonsuit,  the 


1  Cuon  r.  Cbeelj,  6  Georgia  B.  094,  spproTiog  Bird  e.  MuhliDbrink,  t  Bicb. 
(S.  C.)  197.    Sm,  also,  Baxton  v.  Bedall,  8  £ul,  SOS. 

B  Pighl  V.  Riplejr,  19  Maine,  (1  App.)  1S9 ;  Mead  c.  Cue,  S3  Barb.  (N.  T.) 
SOS ;  Parker  v.  Sebenck,  28  lb.  38  ;  Abbott «.  Gilchiut,  S8  Maine  B.  SGO ;  Wiu- 
■hip  V.  Bazzftrd,  9  lUch.  (S.  C-)  103. 
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Statute  of  Frauds  was  relied  upon,  tbe  book  being  above  the 
value  of  ten  pounds.  It  was  held  that  the  form  of  the  action 
was  correct,  and  that  the  statute  did  not  apply.  Lord  Chief 
Baron  Pollock  remarked  that  the  true  rule  was,  to  consider 
whether  the  essence  of  the  contract  consisted  in  the  work  and 
labor,  or  in  the  materials  that  were  to  be  supplied ;  and  his 
impression  was,  that  in  cases  of  works  of  art,  which  were  ap- 
plications of  labor  of  the  highest  description,  the  material  was 
of  oo  sort  of  importance  as  compared  with  the  labor.^ 

§  308  a.  Perhaps  it  might  not  be  always  correct  to  say  that 
when  the  purchaser  could  refuse  th^  goods  as  not  being  of  the 
vendor's  manufacture,  then  the  statute  would  not  apply ;  but 
the  cases  which  have  been  referred  to  seem  clearly  to  establish 
that  the  true  question  is,  whether  the  essential  consideration  of 
the  purchase  is  the  work  and  labor  of  the  seller  to  be  applied 
upon  bis  materials,  or  the  product  itself  as  an  article  of  trade; 
and  that,  in  determining  this  question,  the  peculiarity  of  the 
article  ordered,  and  the  seller's  not  commonly  dealing  in  such 
articles,  are  material  and  may  be  conclusive  circumstances.  In 
other  words,  while  a  contract  for  the  sale  of  an  article,  (in 
whatever  state  it  is  at  the  time,)  is  within  the  seventeenth  sec- 
tion, a  contract  for  the  manufacture  and  delivery  of  an  article 
is  not ;  either  expression,  however,  as  used  by  the  parties,  be- 
ing liable  to  such  an  interpretation  as  the  circumstances  of  the 
transaction  show  to  be  that  intended  by  them. 

§  809.  The  statute  9  Geo.  IV.  c.  14.,  s.  7,  commonly  called 
Lord  Tenterden's  Act,  provides  that  the  seventeenth  section  of 
the  statute  of  Charles  "  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  tbe  value  of  £10  sterling  and  upwards,  not- 
withstanding the  goods  may  be  intended  to  be  delivered  at 

t  CU}'  B.  Tmu,  I  HarL  h  Nonn.  TS.  Tbe 'mere  bet  tiiat  the  puticalar  arti- 
cle cODtracted  for  is  lo  be  adapted,  in  the  maDufactnre,  to  the  penonal  dm  of 
the  purchaser,  m  in  the  case  tk  dutom-iuAde  clothing,  etc.,  does  not,  it  Boema, 
preTeot  the  slatate  from  applying.  Lee  e.  Griffin,  1  L.  T.  N.  S.  M6 ;  per  lari 
Abinger,  in  Scott  v.  Eastern  Counties  A.  B.  12  M.  &  W.  SS. 
37  • 
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some  futnre  time,  or  may  not  at  the  time  of  sacb  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for  deliv- 
ery, or  some  act  may  be  requisite  for  the  making  or  complet- 
ing thereof,  or  rendering  the  same  fit  for  delivery."  This 
statute,  following  as  it  did  closely  upon  the  decision  of  Garbott 
V.  Watson,  in  18SS,  seems  to  be  no  more  than  declaratory  of 
the  paramount  opinion  in  Bngland  as  to  what  was  the  con- 
struction of  the  seventeenth  section  of  the  Statute  of  Frauds, 
touching  the  classes  of  cases  which  it  enumerated.  In  the 
case  just  referred  to,  of  the  suit  by  a  printer  for  work,  labor, 
and  materials  found  in  priming  a  book,  Lord  Chief  Baron  Pol- 
lock expressed  his  opinion  that  Lord  Tenterden's  Act  applied 
only  when  the  bargain  was  for  goods  afterwards  to  be  made, 
and  not  for  goods  for  which  the  material  was  found. 

§  310.  Before  passing  from  diis  subject,  we  must  remark 
the  distinction  between  a  contract  to  sell  and  deliver,  and  a 
contract  to  procure  and  deliver,  goods,  wares,  or  merchandise. 
In  the  case  of  Cobbold  v.  Castoo,  the  master  of  a  vessel  agreed 
to  carry  the  phunbff's  com  from  one  port  to  another,  and  then 
proceed  to  a  third  and  fetch  a  cargo  of  coals,  which  he  would 
bring  back  and  deliver  to  the  plaintiff  at  the  first  port,  at  a 
certain  price  per  chaldron.  The  Court  of  Common  Pleas  held 
that  this  was  not  a  contract  for  the  sale  of  the  coals  within  the 
meaning  of  the  seventeenth  section  of  the  statute,  but  simply 
a  contract  to  procure  and  deliver  them  ;  in  illustration  of 
which  distinction,  C.  J.  Gifford  remarked  that  if  do  coals 
could  be  found  at  the  port  specified,  it  was  clear  that  the  pWn- 
'  tiff  could  not  have  maintained  an  action  against  the  defendant 
for  goods  bargained  and  sold,  or  for  a  breach  of  the  contract 
in  not  delivering  them ;  that  the  contract  was  founded  on  the 
purchase  of  coals  by  the  defendant  at  a  certain  port,  but  there 
was  none  whatever  that  be  would  sell  them  to  the  plaintiff.' 

■  Cobbold  V.  CastoD,  S  Moo.  4ne.  And  >ee  Bird  v.  Muhlinbrink,  1  Ricli.  (S. 
C.)  199 ;  Abbott  v.  Gilcbiist,  S8  Maine  R  S60 ;  AtwiUr  it.  Hongh,  39  Conn.  E. 
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§811.  The  last  point  to  be'  considered,  in  determining 
whether  a  contract  for  the  sale  of  goods,  wares,  or  merchan- 
dise, falls  within  the  provision  of  the  seventeenth  section  of 
the  statute,  is  the  price.  The  statute  declares  that  such  con- 
tracts must  be  proved  by  writing,  when  the  subject-matter  of 
them  is  of  the  price  of  ten  pounds  sterling  and  upwards ;  aad 
'  this  limitation  as  to  the  amount  has  been  generally  adopted  inl 
the  American  States.  Of  course  the  price  is  not  to  be  pre- 
sumed to  reach  this  sum  ;  it  has  been  decided  in  New  York, 
and  is  according  to  manifest  reason,  that  the  defendant  who 
seeks  the  protection  of  the  statute  must  affirmatively  show  that 
it  does  reach  it.-*  But  it  does  not  prevent  the  application  of 
the  statute  that  the  price  of  the  goods  has  been  enhanced  by 
the  vendor's  being  bound  to  deliver  them,  there  being  no  sep- 
arate charge  for  their  delivery."  In  cases  where,  at  the  time 
of  making  the  bargain,  it  is  uncertain  what  the  amount  of  the 
price  to  be  paid  will  be,  there  seems  to  arise  some  embarrass- 
ment. Iq  Watts  V.  Friend,  (which  has  been  already  examined 
under  another  head,)  the  defendant  agreed  to  supply  the  plain> 
tiff  with  a  quantity  of  turnip  seed,  and  the  plaintiff  agreed  to 
sow  it  on  his  own  land,  and  sell  the  crop  of  seed  produced 
therefrom  to  the  defendant  at  £,\  Is.  the  Winchester  bushel; 
and  the  seed  so  produced  at  the  price  agreed  upon  exceeded  in 
value  the  sum  of  ^10  ;  it  was  held  by  the  Court  of  Queen's 
Bench  (though  without  any  particular  attention  being  paid  to 
the  point  of  uncertainty  of  value,)  that  the  contract  for  the  sale 
of  the  seed  was  covered  by  the  seventeenth  section.' 

§  81S.  From  this  decision  it  appears  that,  whereas  that 
clause  of  the  fourth  section  which  prohibits  bringing  an  action 
upon  any  verbal  agreement  not  to  be  performed  within  the 
space  of  a  year  from  the  making,  does  not  apply  if  the  agree- 
ment may  by  possibility  be  so  performed,  the  seventeenth  sec- 

1  Crookshank  n.  Burrell,  18  Jobni.  (N.  T.)  58. 

a  Astey  V.  Emery,  4  Maale  k  S.  232. 

3  Watti  V.  Frieod,  10  Bam.  &  Cies.  446.    See  Bowman  v.  Coon,  8  lod.  08. 
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don  must  be  differently  conatroed,  and  will  cover  a  contract 
for  articles  for  which  a  sum  exceeding  the  statutory  limit  be- 
comes payable  eventually,  though  it  might  have  fallen  within 
that  limit  consistently  with  the  terms  of  the  contract.  On  the 
other  hand,  in  the  case  of  Cox  v.  Bailey,  where  the  defence 
to  an  action  upon  an  undertaking  of  indemnity  was  that  the 
amount  of  the  indemnity  might,  and  in  fact  did  exceed,  twenty^ 
ponnds,  and  that  the  undertaking  was  therefore  affected  by  a 
certain  statute  requiring  an  agreement  stamp  where  the  matter 
of  the  agreement  was  of  the  value  of  twenty  pounds  or  up- 
wards, the  Court  of  Exchequer  held  that  statute  not  to  a[^ly, 
because  the  matter  of  the  agreement  m^ht  be  of  no  value  at 
all.'  In  the  former  case,  it  is  true  that  the  turuip  seed  would 
surely  be  of  some  value,  but  this  seems  to  be  a  mere  distiucr 
tion  without  a  difference.  Looking  at  the  policy  of  the  statute 
in  this  particular,  whi<^  is  to  remove  the  strong  temptation  to 
perjury  in  the  proof  of  commercial  transactions  of  a  certain 
magnitude,  we  should  incline  to  follow  the  authority  of  Watts 
V.  Friend ;  for  if  a  bargain  may,  by  the  understanding  of  the 
parties,  attain  that  magnitude,  it  seems  but  refiaonable  that 
they  should  defer  to  the  provisions  of  the  law  and  put  their 
bargain  in  writing. 

§  313.  The  force  of  the  word  pricfi  next  demands  inquiry. 
Ordinarily  it  means  a  consideration  stipulated  by  one  party 
to  be  paid  to  the  other ;  and  the  question  arises  whether  the 
statute  shall  apply  in  any  case  where  no  price  is  expressly 
agreed  upon.  In  Hoadley  v.  McLaine  the  defendant  gave  the 
plaintiff  an  order  for  a  landaulet  to  be  built  for  him,  and  sign- 
ed a  memorandum  to  that  efifect,  but  withont  fixing  any  price. 
Evidence  being'  introduced  of  what  it  was  fairly  worth,  the 
Court  of  Common  Pleas  held  the  defendaut  bound  to  pay  that 
sum,  though  it  exceeded  ten  pounds,  there  being  nothing  to 
the  contrary  in  the  memorandum.     The  case  involved  to  a 

1  Cox  o.  Buley,  6  Hiim.  ft  Gr.  I9S. 
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certain  extent  the  consideration  of  Lord  Tenterden's  Act  be- 
fore referred  to,  and  Chief  Justice  TJDdal  remarked  ppon  the 
substitution  in  that  act  of  the  word  value  for  the  word  pricey 
(which  latter  is  used  in  the  statute  of  Charles.)  as  showing  its 
framer's  extreme  accuracy  of  mind,  and  that,  hy  force  of  that 
tubstitution,  where  the  parties  had  omitted  to  fix  a  price,  it  was 
open  to  a  jury  to  ascertain  the  value  in  dispute.'  From  this  it 
must  be  inferred  that  the  learned  judg'e  was  of  opinion  that  the 
seventeenth  section  of  the  statute  of  Charles  would  not  apply 
where  the  parties  had  not  fixed  a  price.  In  the  case  before 
him,  however.  It  was  only  necessary  to  decide,  as  he  did,  that 
the  memorandum  was  sufficient  though  silent  as  to  price,  the 
jury  being  of  course  called  upon  to  determine  the  value  of  the 
article  which  the  memorandum  had  first  shown  the  defendant 
to  be  hound  to  pay  for.  And  there  is  certunly  room  for  much 
hesitation  In  accepting,  without  an  express  judgment  upon  the 
point,  the  intimation  of  the  court  as  to  the  narrow  meaning  of 
the  word  price  in  the  seventeenth  section.  Apart  from  the 
manifest  policy  of  the  statute  which,  as  we  have  before  re- 
marked,  is  to  prevent  the  fraudulent  assertion  of  commercial 
bargains  of  a  certmn  magnitude,  it  is  no  strdning  of  words  to 
say  that,  where  parties  make  no  stipulation  as  to  the  amount 
to  be  paid  for  goods,  wares,  or  merchandise  bought  and  sold, 
and  thus  agree  tacitiy  i^n  the  quantum  valet,  they  do  con- 
tract for  a  fair  price,  which  is  capable  of  being  ascertained  by 
proof,  and  thus  their  bargain  is  brought  within  the  reach  of 
the  statute,  where  that  price  is  shown  to  exceed  the  amount 
therein  fixed. 

§  814.  When  a  purchaser  buys  a  number  of  articles  at 
one  transaction,  and  the  aggregate  price  exceeds  the  statutory 
limit,  the  seventeenth  section  will  be  held  to  apply  to  the  bar- 
gain.    The  mere  fact  that  a  separate  price  Is  agreed  upon  for 


1  Hoadler  o.  UdLaine,  10  Bing.  481.    And  Ke  Hunuin  r.  Beeve,  SI  Eng. 
Law'4  Eq.  802. 
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each  article,  or  eveo  that  each  article  is  laid  aside  as  parchased, 
makes  no  difference  so  long  as  the  different  purchases  are  so 
coDoected  in  time  or  place  or  in  the  conduct  of  the  parties  that 
the  whole  may  be  fairly  considered  one  entire  transaction.^ 


1  B&Idej  ti.  Parker,  2  B&ra.  &  Cre*.  S7.  See  the  aathoritiea  cited  to  tlie  eor- 
respODdiag  pcAat  under  the  head  of  aeetptanee  and  nceipt.  Pott,  Chap.  XV. ; 
alflo  Gihnaa  ».  Bin,  86  N.  B.  Sll.    But  see  Boola  v.  Doraier,  4  Bam.  &  AdoL 
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CHAPTER  XV. 

ACCEPTANCE    AND    RECEIPT    OP   THE    GOODS,    ETC. 

§  SI  5.  It  has  been  repeatedly  observed  that  the  primary  in- 
tention of  the  framers  of  the  seventeeoth  sectioD  of  the  statute 
was,  that  contracts  for  the  sale  of  goods,  wares,  and  merchan- 
dise  should  he  put  in  writing,  although  two  alternative  modes 
of  binding  the  bargain  are  allowed  by  it.^  And  this  appears 
very  reasonable,  in  view  of  the  language  of  the  other  section 
relating  to  contracts,  the  fourth,  where  nothing  but  writing  is 
admitted  as  sufficient.  And  while,  as  if  io  deference  to  the 
exigencies  of  trade,  bo  incessant  and  sodden  as  tb^  must  be, 
the  l^slature  saw  fit  to  provide  other  formalides  to  which  the 
parties  might  with  more  readiness  and  facility  resort,  it  is 
quite  clear  that  this  was  not  meant  as  a  relaxation  of  die  spirit 
of  the  statute,  bat  that  those  formalities  were  intended  to  be 
anch,  and  so  strictly  observed,  aa  to  supply  as  far  as  possible 
the  place  of  a  written  memorandum.  They  were,  as  we  will 
have  occasion  to  see,  fully  hereafter,  to  be  performed  in  pur- 
suance of  the  contract,  and  to  a  certdn  extent  to  afford  evi- 
dence of  it.' 

§  dl6.  In  the  present  chapter,  we  have  to  deal  only  with 
that  mode  of  concluding  the  contract  which  consists  in  the 
acceptance  and  actual  receipt,  by  the  buyer,  of  part  of  the 
goods  purchased.'     From  the  words  used  we  see  that  the  - 

1  Per  Denmsn,  C.  J.,  in  Bmbel  r.  Wheeler,  reported  in  note  to  IB  AdoL  ft 
EIL  N.  S.  443.    Per  Bxjlej,  J.,  in  Auith  n.  Saraam,  9  Bam.  &  Cres.  669. 

*  See  poit,  i  SIfl  a. 

>  See  the  rotiject  of  the  mamoruiduiii  in  writing  wpftnOel^  treated,  in  Chap- 
ten  XVLL  and  XTUL 
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coafirmatory  aad  biadiDg  act  is  to  proceed  from  one  party 
only,  the  buyer.  In  regard  to  the  antecedent  act  of  delivery 
by  the  seller,  the  statute  is  silent.  What  was  a  good  delivery 
at  common  law  is  a  good  delivery  still.  But,  whereas  at  com- 
mon law  delivery  was  the  consuniinatioD  of  the  contract,  from 
which  neither  the  seller  uor  (unless  the  goods  delivered  turned 
out  to  be  not  according  to  contract)  the  buyer  could  go  back, 
it  is  now,  since  the  Statute  of  Frauds,  the  privilege  of  tbe  buy- 
er to  refuse  altogether  to  accept  the  goods ;  for  by  that  statute 
the  bargain  is  not  binding  upon  him  until  he  has  accepted  and 
actually  received  them  or  a  part  of  them.  It  is,  then,  this  act 
of  the  buyer,  which  is  thus  required  as  the  consummation  of 
the  transaction,  that  we  have  to  consider.  It  is  very  common 
in  judicial  decisions,  as  well  as  in  treatises  on  this  subject,  to 
speak  of  the  delivery  required  by  the  statute.  But  as  this 
must  lead,  and  has  already  led  to  considerable  confusion,  we 
shall  find  ft  desirable  carefully  to  avoid  using  that  form  of 
language. 

§  817.  That  there  cannot  be  such  an  acceptance  and  rec«pt 
as  shall  conclude  the  purcluise  until  there  h&s  been  a  delivery 
by  the  seller,  is  manifest  £rom  the  very  meaning  of  the  former 
words,  and  has  often  been  Judicially  affirmed.'  And,  as  bearing 
on  this  rule,  it  sometimes  becomes  an  important  question  whether 
a  delivery  has  taken  place,  in  order  to  determine  whether  acts  of 
tbe  buyer,  which  might  otherwise  indicate  acceptance  by  him,  are 
to  be  80  regarded.  Thus,  if  by  the  terms  of  the  contract,  the 
sale  is  to  be  for  cash,  or  any  other  condition  precedent  to  the 

1  See  CUM  citad  in  oext  note.  The  qaeatioa  whether  die  delireij,  wluch 
must  precede  acceptanee  and  receipt  nnder  the  itati^  must  be  meh  u  woold 
support  an  action  for  goods  told  and  delivered,  ia  well*iwiiawd  in  Smith'e  Mer- 
cantile Law,  (Ed.  1869,)  pp.472  tt  teq.,  note.  It  hai  been  lately  decided  ia  the 
Eschequerof  Flea*,  in  a  case  where  goods  were  sent  to  a  parchaier  b}r  railway 
and  lost  ia  the  the  transit,  that  there  having  beea  no  acceptance  and  receipt 
sufficient  to  bind  the  bargain  within  the  statute,  the  pnrchaaer  (consignee)  could 
not  Bue  the  carriers  for  the  loss.  Coombs  v.  Bristol  h  Exeter  Bail  Boad  Com- 
pany, a  Hnri.  &  Nonn.  610. 
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buyer's  acquiring  title  in  the  goods  be  imposed,  or  the  goods 
be,  at  the  time  of  the  alleged  acceptance,  not  fitted  for  delivery 
according  to  the  contract,  or  anything  remain  to  be  done  by 
the  seller  to  perfect  the  delivery,  such  fact  will  be  generally 
conclusive  that  there  was  no  acceptance  so  as  to  bind  the  par- 
ties.' There  must  be  first  a  delivery  by  the  seller,  with  intent 
to  give  possession  of  the  goods  to  the  buyer.  A  series  of 
most  respectable  decisions  has  established  the  rule,  that  so  long 
as  the  seller's  lien  upon  the  goods  for  the  price  remwns,  and 
the  buyer  cannot  maintain  trover  against  him  for  detaining 
them,  there  can  be  no  acceptance  within  the  meaning  of  the 
statute.'  If,  however,  the  buyer  has  taken  possession,  and 
nterely  remuns  under  an  engagement  restrictiug  his  use  or 
disposition  of  the  goods  until  payment  of  the  price,  that  re- 
strictioo,  wilt  not,  it  seems,  be  deemed  inconsistent  with  his 
having  accepted  and  received  them  so  as  lo  conclude  the  con- 
tract. In  a  case  in  the  Queen's  Bench,  the  buyer  of  some 
wool  had  it  removed  to  a  warehouse  belonging  to  a  third  party 
but  where  he  was  in  the  habit  of  collecting  his  various  pur- 
clrases  of  wools  and  having  them  packed,  and  there  he  had  the 
wool  in  question  weighed  and  packed  in  his  own  sheetings,  but 
by  the  course  of  dealing  be  was  not  to  remove  it  till  the  price 
was  paid ;  it  was  held  that  there  was  a  sulBcient  delivery  and 


1  Maberlejr  r.  Sheppud,  10  Bing.  99;  Proctor  v.  Jooea,  2  Cur.  &  Fa.  5S2; 
AgKinan  o.  Morrice,  8  Uan.,  Gr.  &  Sc.  449 ;  Phillips  v.  Bistolli,  2  Bam.  &  Crea. 
911 J  BiU  V.  Bameut,  9  Mem.  &  We)>.  SS ;  LeTen  v.  Smith,  1  DenJo,  (N.  T.) 
071  ;  Balph  V.  Staart, 4  E.  D.  Smith,  {N.  T.)  627 ;  ZachHaeoQ  r.  Poppe,  3  Bosw. 
(N.T.)  171  ;Tajleri..  Wakefield,  3 7  E.L.SE.  101;  Saander8».Topp,4  Wel», 
HuH.  &  Gord.  S90,  ovennliDg  apparanll;  the  case  of  Anderaon  p.  Scott,  1  Camp. 
ISfi,  D.,  eo  far  as  the  latter  it  opposed  to  the  rule  laid  down  in  the  last. 

3  Carter  v.  Tounaint,  S  Bara.  &  Aid.  865 ;  Baldey  v.  Parker,  2  Bam.  &  Ores. 
87 ;  Phillips  e.  Bistolli,  tupra ;  Smith  v.  Suniam,  9  Barn.  &  Crea.  669 ;  Proctor- 
(i.  Jonei,  and  Maberle^  n.  Sheppanl,  tupra;  Biuhel  d.  Wheeler,  reported  id 
nolo  to  I  a  AdoL  k  Ell.  N.  S.  442 ;  Bill  v.  Bament,  ivpra  ;  Bolmes  v.  Hoskins, 
9  W.,  H.  &  G.  768  ;  Wright,  J.,  in  Shindler  tr.  Houston,  1  Comst.  (N.  T.)  2«1„ 
where,  the  judgment  of  the  Supreme  Court  of  New  York,  (1  Deoio,  46,)  waa- 
reveraed. 
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acceptance  to  ground  an  action  for  goods  sold  and  delivered. 
After  remarking  that  everything  was  complete  but  the  pi^- 
tnent  of  the  price,  Lord  Denman,  C.  J.,  who  delivered  the 
opinion  of  th«  court,  says:  *'  We  think  that,  upon  the  evidence, 
the  place  to  which  the  goods  were  removed  must  he  considered 
as  the  defendant's  warehouse,  and  that  he  was  in  actual  pos- 
session of  it  there  as  soon  as  it  was  weighed  and  packed  ;  that 
it  was  thenceforward  at  his  risk,  and  if  hurnt  must  have  .been 
paid  for  hy  him.  Consistently  with  this,  however,  the  plaintiff 
had,  not  what  is  commonly  called  a  lien,  determinable  on  the 
loss  of  posaession,  but  a  special  interest,  sometimes,  hnt  im- 
properly, called  a  lien,  growing  out  of  his  original  ownership, 
independent  of  the  actual  possession,  and  consistent  with  the 
property  being  in  the  defendant.  This  he  obtained  in  respect  to 
the  term  agreed  on,  that  the  goods  should  not  he  removed  to 
their  ultimate  place  of  destination  before  payment."'  In  a  later 
case,  where  the  defendant  had  bargained  for  a  carriage  from 
the  plaintiff,  and  after  leaving  it  for  a  few  days  in  the  plaintiff's 
shop  took  it  dut  for  a  drive,  paying  for  the  horse  and  man,  it 
was  held  by  tbe  Court  of  Elxchequer  that  there  was  an  accept- 
ance and  receipt  of  the  carriage,  and  Maule,  J.,  remarked  that 
"■  assuming  that  the  man  who  drove  it  was  the  plaintiff's  ser- 
vant and  had  directions  from  the  plwntiff  to  bring  back  the 
carriage,  still  that  which  passed  clearly  amounted  to  an  accept- 
ance, subject  to  a  contract  on  the  defendant's  part  to  send  the 
carriage  back  to  the  plaintiff  and  repledge  it  for  the  price."  ^ 
Mere  retention  of  possession  by  the  vendor  after  the  property 
of  the  goods  has  passed,  and  for  the  purpose  of  performing 
some  duty  in  regard  to  them  as  the  agent  of  the  purchaser 
and  owner,  of  course  does  not  invalidate  the.bargdn  of  the 
parties.' 

1  Dodilej  V.  Yuley,  12  Adol.  ft  EU.  6S2.    And  im  Gnei 
Verm.  E.  801. 
I  BeanmoDt  e.  Brangcri,  6  Man.,  Gr.  &  Sc  801. 
»  Boynton  v.  Twae,  U  Maine,  (11  Shep.)  886. 
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§  SIS,  In  order  to  work  ao  acceptance  and  receipt  of  goods 
purchased,  it  is  not  necessary  that  there  should  be  an  a  (ual 
manual  possession  of  them  by  the  buyer.  In  many  cas  vi  this 
is  impracticable,  and  the  statute  requires  no  other  a«ts  of 
acceptance  and  receipt  than  are  consistent  with  the  nature, 
locality,  and  condition  of  the  goods ;  and  though  these  acts  be 
merely  symbolical,  the  statute  will  be  satisfied  when  the  case 
admits  of  none  other.  Thus,  goods  lodged  in  a  warehouse 
may  be  transferred  by  the  delivery  and  acceptance,  with  that 
intent,  of  the  key  of  the  warehouse ; '  or  by  the  warehouser 
man's  making  an  entry  of  the  transfer  in  his  books;'  and,  in 
the  case  of  a  ship  or  cargo  at  sea,  the  delivery  and  accept- 
ance of  the  bill  of  sale  or  the  bill  of  lading  will  suffice  to  per- 
fect the  transfer.'  When  the  goods  are  in  the  custody  of  a 
third  party,  however,  the  mere  acceptance  by  the  buyer  of  an 
order  upon  him  for  them  will  not  amount  to  an  acceptance  of 
the  goods  themselves;*  there  must  be  an  agreement  by  such 
third  party  to  hold  as  the  bailee  of  the  buyer ;  an  attornment, 
so  to  speak,  to  him.^  The  general  rule  in  r^ard  to  die  ac- 
ceptance and  receipt  .of  inaccessible  or  p6nderous  and  bulky 
ardcles,  is  that  it  may  be  accomplished  by  the  performance  of 
any  act  which  shows  that  the  seller  has  parted  with  the  right 

1  WilkM  V.  Ferria,  G  Johns.  (N.  T.)  S43 ;  Ch»ppel  v.  Marvia,  2  Aik.  (Venn.) 
79. 

*  Hsmiftii  V.  Aoderson,  S  Camp.  34S ;  Proctor  r.  Jones,  2  Carr.  &  Pa.  S3S ; 
Baylit  V.  Laodf,  4  L.  T.  N.  8,  176. 

3  B»dlaiii  V.  Tucker,  1  Pick.  (Maw.)  S89 ;  Gardner  v.  Howland,  2  lb.  &9B ; 
Higgins  t>.  Chessman,  9  lb.  6  ;  Turner  c.  Coolidge,  2  Met.  (Mass.)  SSO ;  Tncker 
V.  Buffington,  19  Mass.  R.  4TT ;  Brinle^  «.  Spring,  7  Greenl.  (Me.)  211 ;  Peten 
«.  Ballistier,  S  Pick.  (Mass.)  48fi  ;  Bodges  v.  Hanis,  S  lb.  SOD;  Gallop  «.  Neir- 
man,  7  lb.  382 ;  PrftU  e.  Paricmao,  14  lb.  4S. 

4  Compare  the  cases  oT  Wilkes  n.  Ferris,  S  Johns.  (N.  T.)  885  ;  Searle  ». 
Beeves,  S  Esp.  R.  699 ;  Wltberf  v.  Ljrse,  4  Camp.  287 ;  Tucker  v.  Barton,  2 
Carr.  ft  Pa.  8S,  with  thoee  next  cited. 

&  Fanna  n.  Home,  IS  Mees.  &  Wets.  119 ;  Bentall  v.  Burn,  8  Bam.  ft  Cres. 
428;  Lackington  o.  Atberton,  7  Man.  ft  Gr.  880;  Lucas  v.  Dorrien,  7  Taunt. 
278 ;  Stanton  v.  SmaU,  B  Sand.  (N,  T.)  230 ;  Franklia  o.  Long,  7  Gill  &  Johns. 
(Hd.)  407. 


.dbyCoOglc 


8'iS  STATUTE   OP    FRAUDS.  [CH.    XV. 

and  claim  to  control  the  property,  and  that  the  purchaser  has 
acquired  that  right.^ 

§  819-  Mr.  Chancellor  Kent  refers  to  a  doctrine  contained 
in  the  Pandects  to  the  effect  that  the  consent  of  the  party  upon 
the  spot  is  a  sufficient  possession  of  a  column  of  granite,  which 
from  its  weight  and  magnitude  was  not  susceptible  of  any 
other  delivery  or  acceptance."  This  illustration,  thus  used  by 
so  eminent  a  writer,  has  been  quoted  as  establishing  a  general 
rule  that  bulky  or  ponderous  articles  might  be  sufficiently  ac- 
cepted, within  the  statute,  by  mere  verbal  consent.  In  the 
case  of  Shindler  v.  Houston,  in  the  Supreme  Court  of  New 
York,  the  facts  were  these :  The  plaintiff  and  defendant  bar- 
gained respecting  the  sale  by  the  former  to  the  latter  of  a 
quantity  of  lumber  piled  apart  irom  other  lumber  on- a  dock 
and  in  the  view  of  the  parties  at  the  time  of  the  bargain,  and 
which  had  been  before  that  time  measured  and  inspected. 
The  defendant  offered  a  certain  price  per  foot,  which  being 
satisfactory  to  the  plaintiff,  he  said,  "the  lumber  is  yours;" 
the  defendant  then  told  the  plaintiff  to  get  die  inspectors'  bill  of 
the  lumber  and  take  it  to  the  defendant's  agent,  who  would 
pay  the  amount ;  this  was  soon  after  done,  but  payment  was 
refused.  The  court  held  that  the  judge  below  had  properly 
submitted  these  facts  to  a  jury  with  instructions  that  they 
might  find  an  absolute  delivery  and  acceptance  of  the  lumber 
at  the  time  of  the  bargun.  Jewett,  J.,  who  pronounced  judg- 
ment, said:  "Delivery  in  a  sale  may  be  either  real,  by  putting 
the  thing  sold  into  the  possession  or  under  the  power  of  the 
purchaser,  or  it  may  be  symbolical,  when  the  thing  does  not 
admit  of  actual  delivery,  and  such  delivery  is  sufficient  and 
equivalent  in  its  effects  to  actual  delivery.     It  must  be  such  as 


1  BoTDton  V.  T«Azie,  24  Maine,  (II  Shep.)  SSS.  Delivery  and  accepMDCe  of 
the  export  eatrj  of  gooda  in  store  is  insufficient.  Bailef  v.  Ogdeii,-3  Johns. 
(N.  T.)  *20;  Jobn»on  v.  Smith,  Anthon,  (N.  T.)  80. 

>  4  Kent,  Com.  fiOO.  Aod  see  Calkins  v.  Lockwi>od,  1 7  Conn.  S.  1T4 ;  Leonard 
i>.  Davit,  1  Black,  (U.  S.)  476. 
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the  nature  of  the  case  admits."^  The  Court  of  Appeals  re- 
versed this  decision,'  not  objecting  to  the  rule  as  stated  by 
Jewett,  J.,  but  holding  that  there  had  not  been  any  sytnboHcal 
delivery  and  acceptance  of  the  lumber ;  and  the  opinions  of 
some  of  the  judges  most  clearly  and  forcibly  draw  the  impor- 
tant' line  of  distinction  between  a  sjrniholical  acceptance  and 
one  which  rests  in'verbal  agreement  merely.  Gardiner,  J., 
said :  ^  We  are  presented  with  a  naked  verbal  agreement. 
The  declarations  relied  upon  as  evidence  of  a  delivery  and  ac- 
ceptance constitute  a  part  of  the  contract,  and  of  course  are 
obnoxious  to  all  the  evils  and  every  objeciion  against  which  it 
was  the  policy  of  the  law  to  provide.  The  acts  of  part  pay- 
ment, of  delivery,  and  acceptance,  mentioned  in  the  statute,  are 
something  over  and  beyond  the  agreement  of  which  they  are 
a  part  performance,  and  which  they  assume  as  already  exist- 
ing." While  admitting  the  decisions  to  the  effect  that  the 
delivery  and  acceptance  of  a  key,  for  instance,  will  work  a 
transfer  of  the  stored  articles,  be  says :  "  To  aid  the  plaintiff, 
an  authority  must  be  shown  that  a  stipulation  in  the  contract 
of  sale  for  the  delivery  of  the  key  will  constitute  a  delivery 
and  acceptance  within  the  statute,  ^o  such  case  can  be 
found."  Wright,  J.,  says:  "Far  as  the  doctrine  of  construc- 
tive delivery  has  been  sometimes  carried,  I  have  been  unable 
to  find  any  case  that  comes  up  to  dispensing  with  all  acta  of 
parties^  and  rests  wholly  upon  the  memory  of  witnesses  as  to 
^  precise  form  ofworde  to  show  a  delivery  and  receipt  of  the 
goods."    Upon  the  citation  of  the  granite  column  case  from  the 


>  Shindler  p.  Houiton,  1  Denio,  iS.  The  kuued  judge  re&n  to  the  oaw  of 
thflcaluiimorgraiiile,  andalsotoitCMein  MaawchuBetts,  ai  itipportiiig  hia  cod- 
cluHon  that  here  wu  «  sufficieDt  acceptance  of  the  timber.  In  the  Utter,  hov- 
ever,  (Jewelt  v.  Wftrreo,  12  Mass.  300,)  which  was  an  action  of  trover,  by  the 
teller  of  some  loga  agaiixt  the  admiaistrator  of  the  buyer,  whoas  estate  was  ia- 
iolrent,  there  was  no  alliukni  made  to  the  Stalnle  (rf  Frauds,  the  sin^e  ques- 
tion before  the  court  being  whether  there  had  been  a  valid  pledge  of  the  li^ ; 
Dmeover,  there  was  a  bill  of  panwla  in  the  case,  ngtied  by  the  buyer. 

<  1  ComsL  261. 
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Pandects,  be  remarks ;  "  So  far  as  this  decision  may  be  in  op- 
position to  the  general  current  of  decisions  in  the  common  law 
courts  of  England  and  of  this  country,  it  is  suflicient,  perh^, 
to  observe  that  the  Roman  Law  has  nothing  in  it  analogous  to 
our  Statute  of  Frauds."  And  after  observing  that  the  most 
extreme  of  the  English  cases  do  not  furnish  authority  for  the 
doctrine  that  words  unaccompanied  ly  acts  are  sufficient  to 
satisfy  the  statute,  he  remarks  that  if  such  doctrine  should 
prevail,  "  for  all  beneficial  purposes  the  law  might  as  well  be 
stricken  from  our  statute  book."^ 

§  8^.  It  is  important  to  observe  at  this  point  that  though 
the  words  of  the  parties  cannot  be  admitted  as  a  substitute  for 
such  acts  of  acceptance  and  receipt  as  the  statute  requires,  still 
they  are  clearly  admissible  as  part  of  the  res  gesinB,  to  explain 
those  acts.  This  rule  was  applied  in  a  case  of  some  delicacy, 
in  the  Queen's  Bench,  where  the  goods  id  question  then  be* 
longing  to  the  plaintiff  were  already  in  the  defendant's  hands 
for  the  purpose  of  selling  them  as  his  agent ;  and  the  defend- 
ant told  the  plaintiff  that  he  would  take  them  himself  at  a  price 
then  named,  and  afterwards  sold  them  to  a  third  party,  and  in 
a  written  account  current  delivered  to  the  plmntiff  debited  him- 
self with  the  price  of  the  goods  as  sold,  but  without  stadng  to 
or  for  whom  they  were  sold.  It  was  held  that  the  parol  evi- 
dence of  the  conversation  between  the  parties  was  admissible  to 
go  to  the  jury,  on  the  question  whether  he  bad  sold  the  goods 
as  his  own,  thus  accepting  them  within  the  meaning  of  the  stat- 
ute. Lord  Denman,  C.  J.,  delivered  judgment,  and  upon  the 
objection  to  the  admission  of  the  parol  evidence  as  defeating 
the  policy  of  the  statute,  he  says :  "  No  case  warrants  the  hold- 
ing the  rule  so  strict,  nor  does  convenience  require  it ;  for 
where  there  is  the  foundation  of  an  act  done  to  build  upon,  the 
admission  of  declarations  to  explain  that  act  lets  in  only  that 


>  See  Bailey  p.  Ogden,  3  Johns.  (N.T.)  420,  wh«re  Chief  Joittce  Kent  him- 
lelf  strongly  uphoida  tlie  mm  view. 
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Doavoidable  degree  of  uncertainty  to  which  all  transactions  to 
be  proved  by  ordinary  parol  evidence  are  liable."' 

§  S@l.  We  have  now  to  see  what  acts  are  regarded  as  in 
the  nature  of  an  acceptance  and  rticeipt  by  tbe  buyer,  whsa 
done  upon  or  in  regard  to  the  goods  themselves.  The  rule 
luay  be  broadly  stated,  that  any  acts  from  which  it  may  be  in- 
ferred that  the  buyer  has  taken  possession  as  owner,  may  be  so 
r^arded.  lo  all  cases  it  is  for  the  jury  to  draw  this  inference,' 
and  hence  the  slightest  circumstances  are  often  submitted  to 
them  for  that  purpose.  But  it  is  for  the  court  to  withhold  the 
facts  from  tbe  jury  when  they  are  not  such  as  can  afford  any 
ground  for  finding  an  acceptance ;  -  and  this  includes  cases 
where,  though  the  court  might  admit  that  there  was  a  scintilla 
of  evidence  tending  to  show  an  acceptance,  they  would  still 
feel  bound  to  set  aside  a  verdict  finding  an  acceptance  upon 
that  evidence.' 

§  3^,  When  the  buyer,  subsequently  to  the  verbal  contract 
of  sale,  deals  with  the  article  as  his  own,  that  is  held  to  be  evi- 
dence of  au  acceptance  within  the  statute.  Chaplin  v.  Rogers 
is  a  leading  case  on  this  point,  and  there  the  Court  of  Queen's 
Bench  held  that,  after  a  verbal  bargain  and  sale  of  a  stack  of 
hay,  evidence  that  the  buyer  actttallff  sold  part  of  it  to  another 
person  was  sufficient  to  warrant  the  jury  in  finding  a  delivery 
to  and  acceptance  by  him,  so  as  to  take  the  case  out  of  the 
statute.  Lord  Keuyon,  C.  J,,  (with  whom  the  other  judges 
agreed,^  said ;  '^  I  am  not  satisfied  that  in  this  case  the  jury 
have  not  done  rightly  in  finding  the  fact  of  a  delivery.  Where 
goods  are  ponderous  and  incapable,  as  here,  of  being  handed 

1  Edao  c.  Dodfield,  1  Ado),  k  Ell.  N.  8. 802.  And  tee  Lillywhita  v.  DeTsrens, 
15  Mees.  &  Wets.  283,  and  Shiodler  v.  Houston,  1  ConuL  (N.  Y.)  SSG. 

i  Chapliu  v.  Rogers,  1  £aet,  192 ;  Blenkinsop  n.  CUyton,  7  Tftnnt.  697  ;  Rnnt 
t>.  Hecfat,  8  W.,  H.  &  G.  S14 ;  Edan  v.  Dudfield,  1  Adol.  k  £11.  N.  S.  SO! ;  LiUj- 
white  V.  Devereuz,  IS  Meet,  k  Wels.  383 ;  Houghtaling  v.  Ball,  19  MisMuri  S. 
U. 

3  Norman  p.  Phillipa,  U  Meu.  &  Wela.  S77;  Biuhel  v.  Wheeler,  repented  in 
note  to  IS  AdoL  &  £11.  N.  &  442. 
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over  from  one  to  another,  there  need  not  be  an  actual  delivery, 
but  it  may  be  done  by  that  which  is  tantamount,  such  as  the  de- 
livwy  of  the  key  of  a  warehouse  in  which  the  goods  are  lodged, 
or  by  delivery  of  other  indicia  of  property.  Now  here  the  de- 
fenduit  dealt  with  this  commodity  afterwards  as  if  it  were  in  his 
actual  possession,  for  he  sold  part  of  it  to  another  person."'  In 
this  case,  the  plaintiff  objected  to  the  hay  being  taken  away  by 
the  person  who  bought  it  from  the  defendant,  and  in  the  subse- 
quent cases  of  Blenkinsop  v.  Clayton  and  Baines  V.  Jevons,  the 
buyer  merely  offered  to  sell  to  a  third  party,  and  it  was  held 
to  be  evidence  of  an  acceptance  under  the  original  bargain.' 
And  so  where,  upon  a  purchase  of  cattle,  the  agreement  was 
that  they  should  remun  in  the  possession  of  the  seller  until 
called  for,  the  buyer's  afterwards  coming  and  carrying  them 
off,  thus  treating  the  bargain  as  complete  and  the  cattle  as  his 
own,  was  held  in  New  York  to  amount  to  an  acceptwice.'  It 
is,  therefore,  the  mere  fact  of  the  buyer's  assuming  to  dispose 
of  the  article  or  treating  it  as  his  own,  which  constitutes  the 
acceptance.  In  the  case  of  Smith  v.  Suruant,  the  defendant 
offered  to  sell  parts  of  the  timber  which  was  the  subject  of  the 
contract,  and  the  court  held  that  there  was  no  acceptance  to 
satisfy  the  statute ;  but  there,  it  would  seem,  the  seller  had  n<rt 
parted  with  his  tien  upon  the  timber  for  the  price,  and  so  had 
never  delivered  it.* 

■§  S^.  In  Maberley  r.  Sheppard,  the  defendant  employed 
the  plaintiff  to  construct  a  wagon,  and  while  it  was  in  the 
plaintiff's  yard,  unfinished,  procured  a  third  person  to  fix  on 
the  iron  work  and  a  tilt  The  Court  of  Common  Pleas  held 
that  this  was  no  acceptance  by  the  defendant,  because  the 


1  Cbqitia  n.  Rc^ra,  1  East,  192. 

>  BlenkJosop  v.  Clayton,  7  Taunt  Ga7 ;  Bainei  t>.  JeToni,  T  Can-  &  Pa.  388. 
And  aee  Parker  i>.  WaUia,  S7  Eng.  Law  &  £q.  26. 

>  Vioceat  r.  Geomond,  II  Johtu.  283. 

4  Smith  t>.  Suntam,  9  Barn.  &  Cres.  061.    See  ante,  g  817  j 
t>.  Brengari,  6  Mao.,  tir.  &  Sc.  SOI. 
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wagoa  was  aDfinished  when  the  acts  relied  on  were  done; 
admitting,  however,  that  if,  after  it  was  completed  and  ready 
for  delivery,  the  defendant  bad  sent  a  workman  of  his  own 
to  perform  additional  work  upon  it,  such  conduct,  as  being  an 
assertion  of  ownership,  might  have  amounted  to  an  acceptance.* 
Here,  also,  the  decision  stands  upon  the  ground  that  there 
never  had  been,  because  the  article  waa  not  in  fact  ready 
for,  a  delivery.  And  so,  in  Tempest  v.  Fitzgerald,  where  the 
buyer  of  a  horse  ordered  him  to  be  taken  out  of  the  stable, 
and  he  and  his  servant  rode  him,  and  his  servant  cleaned 
him,  and  be  gave  directions  for  his  treatment,^  and  in  Holmes 
V.  Hoskins,  where  the  horse,  though  remaining  in  the  seller's 
field,  was  fed  with  the  buyer's  hay,^  the  inference  of  accept- 
ance arising  from  these  acts  indicative  of  ownership,  was  held 
to  be  controlled  by  the  fact  that,  in  each  case,  the  terms  of  the 
sale  were  cash,  and,  as  the  seller  could  not  have  intended  to 
part  with  his  property  unul  he  was  paid,  the  buyer  could  not 
accept  it  witbiu  the  meaning  of  the  statute  so  as  to  conclude 
the  bargain.* 

§  S@li.  The  case  of  Elmore  v.  Stone  deserves  especial  con- 
sideration. It  was  an  action  to  recover  the  price  of  two  horses 
alleged  to  have  been  sold  to  the  defendant,  who,  as  it  appeared 
in  evidence,  after  concluding  the  bargain  verbally,  sent  word 
that  "  the  horses  were  his,  but  that,  as  he  had  neither  servant 
nor  stable,  the  plaintiff  must  keep  them  at  livery  for  him  ; " 
and  upon  this  the  plaintiff  removed  the  horses  out  of  his  sale 
stable  into  another,  where  he  kept  horses  at  livery.  Lord 
Mansfield,  in  sustaining  the  verdict  for  the  plaintiff,  said  ;  '^  I 
thought  at  the  trial  that  there  was  no  need  of  a  memorandum 
in  writing,  because  of  the  direction  given  that  the  horses  should 
stand  at  livery.     Thei/  were  in  fact  put  into  another  stable^ 


1  M^Mrley  ■>.  Sheppard,  10  Bing.  99. 

"  Tompeat  v.  Fitzgerald,  3  Bam.  &  Aid.  980. 

1  Holmes  V.  Hoskiiu,  9  W.,  H.  &  ti.  158. 

*  See,  ttUo,  Carter  it.  Toussaint,  5  Bara.  &  Aid.  S5S. 
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but  ^t  it  wholly  immaieriaL  It  was  afterwards  agreed  that 
this  was  not  a  sulficieat  delivery,  but  upoo  consideration  we 
think  ttiat  the  horses  were  completely  the  horses  of  the  defend* 
ant,  and  that  when  they  stood  in  the  plaintjff's  stables  th^ 
were  in  effect  in  the  defeadant's  possession."  He  then  refers 
to  cases  of  constructive  delivery  and  ac4:eptance  by  some  sym- 
bolical act,  and  in  regard  to  the  case  before  him  says  :  "  After 
tbe  defendant  had  sud  that  the  horses  must  stand  at  livery, 
and  the  plaintiff  had  accepted  the  order,  it  made  no  difference 
whether  they  stood  at  liVery  at  the  vendor's  stable  or  whetbo* 
they  had  been  taken  and  put  iu  some  other  stable."'  It  is 
manifest,  however,  that  in  such  a  view  of  the  case,  we  miss 
the  overt  symbolical  act  which  is  essential  to  the  perfecting  of 
a  bargain  where  there  is  no  change  of  the  situation  o{  the  arti- 
cle. And  accordingly  the  courts  have  generally  admitted  that 
this  decision  was  to  be  sustained  only  on  that  feature  which 
Lord  Mansfield  dedares  io  be  immaterial,  namely,  that  the 
horses  were  actually  removed  from  the  sale  to  the  livery  sta- 
ble.^ Even  in  this  light,  they  appear  to  have  regarded  it  as 
an  extreme  case.  Tbe  act  of  acceptance  upon  which  it  is  aup- 
ported  seems  to  consist  merely  in  the  buyer's  acquiescence  in  a 
proceeding  on  the  part  of  the  seller,  by  which  the  latter  indi- 
cated that  he  had  ceased  to  hold  the  horses  as  owner,  and  had 
become  bailee  of  them  for  tbe  buyer.  But  where  the  defend- 
ant orally  purchased  of  the  plaintiff  a  quantity  of  tares  by  sam- 
ple, and  left  them  on  tbe  plaintiff's  premises,  saying  that  he 
had  no  immediate  use  for  them,  and  requested  that  they  might 
remain  there  till  he  wanted  to  sow  them,  which  was  agreed 
to ;  and  afterwards  the  tares  were  measured  out  by  the  agent 
of  the  plaintiff  and  set  apart  in  his  granary  and  ordered  to  be 
delivered  to  the  defendant  when  he  called,  and  the  defendant 
afterwards  refused  to  take  them,  for  which  the  action  was 


>  Elmore  v.  Stone,  1  Tumt  4fi7. 

■  See  Groen  v.  Merraun,  2»  Verm.  R.  801 ;  Gilmaa  o.  Uill,  3S  N.  H.  SIl. 
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brought ;  the  Court  of  Queen's  Bench  noasuited  the  plaintiff, 
holding  that  the  defendant  had  not  accepted  the  tares  within 
the  meaning  of  the  statute.  The  case  appeared  to  he  distin- 
guished from  the  case  of  Elmore  v.  Stone  in  the  fact  that  here 
tbe  huyer  would  have  the  right,  when  the  tares  were  tendered 
to  him,  to  reject  them  as  deficient  in  quantity  or  as  not  agree* 
ing  with  the  sample,  a  right  which  he  could  not  be  presumed 
to  have  waived.'  But  Bayley,  J.,  remarked,  that  in  Elmore 
V.  Stone,  the  defendant  had  directed  expense  to  be  incurred, 
and  added :  "  The  case  goes  as  far  as  any  case  ought  to  go, 
and  I  think  we  ought  not  to  go  one  step  beyond  it.  I  must 
say  I  doubt  the  authority  of  that  decision." '  On  the  whole 
this  case  seems  to  show  very  clearly,  that  the  mere  measuring 
oat  and  setting  apart  of  the  articles,  with  the  buyer's  knowledge 
and  consent,  cannot  be  regarded  as  conclusive  of  the  bargain. 
And  BO,  if  in  Elmore  v.  Stone  the  horses  had  merely  been  set 
apart  for  the  huyer,  it  would  have  been  impossible  to  sustain 
die  decision ;  but  their  being  put  at  livery  was  an  act  to  which 
both  parties  were  privy,  and  which  was  inconsistent  with  the 
seller's  oivnership  of  them.  And  if  the  change  in  the  seller's 
relation  to  them  had  not  been  so  evinced,  but  bad  been  proved 
only- by  the  conversations  of  the  parties,  tbb  decision  could  not 
be  maintained.     In  a  case  in  New  York,  the  plaintiff  pur- 

1    SM}MM(,f  SSO. 

■  Howfl  V.  Palmer,  S  Barn.  Jc  Aid.  SSI.  See,  bowarer,  the  Ute  case  of  Har- 
Thi  V.  Wallace,  S7  Eng.  Law  &  Eq.  6,  where  the  Court  of  Queen's  Bench  want 
eren  bej^od  the  Utitade  of  Elmore  e.  Stone.  A  complete  vtrbal  bargain  har- 
ing  been  made  for  the  tale  of  a  boree  bj  the  plBintiff  to  the  defendant,  the  plun- 
(jS*,  before  then  had  been  an  actual  deiiTerj  of  the  horee,  aaked  tha  defendant 
to. lend  it  to  him  fbraihort  time,aa  he  bad  twoorthree  jonmeTS  to  make.  The 
defendant  said,  "I  will  lend  him  tojonifjva  will  take  care  of  him."  The  pUun- 
tiff  kept  and  tued  the  boiM  a  fortnight ;  then  sent  him  to  the  defendant,  who 
refased  to  receiTe  him.  In.  an  action  for  the  price,  the  jury  found  that  the  loan 
of  the  hone  was  made  hy  the  defendant  a»  owner,  and  after  the  verbal  barg»n 
was  complete.  It  was  held  that  there  wm  a  aufilcient  acceptance  within  the 
Matule.  It  maj  be  weU  to  refer  to  the  case  of  Phillipe  d.  Hunnewell,  4  OreenL 
(He.)  876,  where,  on  an  eiactl;  anah^aa  itale  of  fkcta.  there  wae  held  to  be 
no  acceptanca  bj  the  bujer. 
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chased  s  span  of  horses,  but  left  them  io  the  seller's  hands, 
who,  afterwards,  and,  as  it  was  sug^^ted,  in  the  capacity  of 
agent  for  the  plaintiff,  and  on  his  account,  undertook  to  sell 
them  agwn ;  pending  the  execution  of  which  alleged  agency, 
the  horses  were  attached  in  suits  against  the  alleged  agent, 
luid  the  plaintiff  sued  the  attaching  officer  to  recover  their 
value  ;  the  Supreme  Court  considered  that  no  property  in  the 
horses  had  passed  to  the  plaintiff,  for  even  if  they  were  really 
being  held,  at  the  time  of  the  attachment,  for  the  plaintiff  and 
on  his  account,  the  existence  of  such  lui  ageney,  shown  only  by 
oral  proof,  would  not  be  sufficient  to  establish  an  acceptance 
and  receipt  by  him.' 

§  8'i5.  In  the  early  cases  of  Hodgson  v.  Le  Bret,  and 
Anderson  p.  Scott,  it  was  held  by  Lord  Ellenboroagh  that  the 
marking  of  the  purchaser's  name  upon  the  article  in  his  pres- 
ence, and  with  his  consent  or  direction,  was  ap  act  amounting  to 
acceptance  within  the  statute.^  The  latter  of  these  decisions 
was  afterwards  disapproved  by  Best,  G.  J.,  but,  it  would  seem, 
not  upon  this  point,  and  die  case  before  him  was  determined 
upon  another  ground.*  At  any  rate  the  English  courts  have 
upon  several  subsequent  occasions  recognized  die  8ufficien<^ 
of  such  an  acceptaiAw,*  and  upon  principle  it  is  not  easy  to  see 


1  Ely  V.  OTtmhj,  IS  Barb.  STO,  which  i^>peHra  to  be  distingiudwd  from  the 
case  of  Edan  n.  Sadfield,  by  the  fact  that  in  the  latter  the  purcbaver  had  done 
an  overt  act,  namely,  rexdd  the  article,  and  parol  endBQCe  was  admitted  to  show 
that  he  had  done  so  as  parchaier  and  owner,  not  as  agent,  vhich  be  bad  previ- 
ously  been.  Id  Ely  v.  Onnibj  there  was  no  act  to  explain ;  the  parol  evidence 
was  offered  nuipl}'  to  show  that  the  seller  mu  holding  as  tbeagentof  the  bayer. 
See,  farther,  Bailey  v.  OgdeD,  3  Johtu.  (N.  Y.)  4!0,  and  Johnson  v.  Smith,  An- 
thon,  (N.  Y.)  GO. 

'  Hodgson  V.  Le  Bret,  1  Camp.  SS8 ;  Andenon  v.  ScoU,  cited  in  note  to 
Hodgson  V.  Le  Bret. 

^  FrocCor  u.  Jones,  2  Carr.  &  Pa.  5S2.  And  ao  with  Hodgson  n.  Le  Bret, 
which  waa  declared  in  Elliott  v.  Thomas,  3  Maes.  It  WeU.  170,  to  have  been 
overruled,  but  this  waa  upon  another  point.    See  next  note. 

*  Boulter  v.  Aroott,  1  Cm.  &  Meea.  S3S,  where  Bayley,  B.,  spoke  of  Hodgsoe 
V.  Le  Bret  as  law.    Also  Bill  v.  Bament,  9  Meea.  &  Wels.  S6,  vhera  Paike,  B., 
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the  otjectioD  to  it,  alwajra  aupposing  that  the  inferraice  of  an 
intention  to  pass  the  property  in  the  goods  is  not  controlled  by 
Uk  fact  that  the  seller  retains  his  lien  for  the  price.*  If  he 
does  not  retain  it,  it  would  seem  plain  that  in  continuing  to 
bold  the  goods,  so  marked  and  designated,  until  actually  trans- 
mitted to  the  buyer,  he  acts  merely  as  the  warehouseman  of  the 
latter. 

§  8S6.  It  is  of  course  essential  to  the  efficacy  of  the  acts 
relied  on  to  show  an  acceptance  and  receipt  by  the  buyer,  that 
they  be  done  with  &ai  view  and  intent;  it  is  not  enough  that 
the  buyer  should  have  taken  them  into  his  possession.  Taking 
out  a  sample,*  or  even  examining  the  whole  lot  delivered,  for 
the  purpose  of  ascertaining  the  quantity  or  quality,'  and  though 
the  lot  be  injured  or  depreciated  thereby,*  will  not  conclude  the 
buyer.  Upon  the  same  ground,  it  is  held  that  a  taking  of 
articles  by  one  who  is  to  put  them  into  a  certain  condition  and 
pay  for  them  at  a  rate  to  be  then  ascertained,  ia  not  an  accept- 
ance, his  taking  not  having  been  with  that  view.^  Nor  can  a 
taking  which  was  at  the  time  a  trespass,  and  so  regarded  by 
Uie  parties,  be  afterwards  at  the  option  of  one  of  them  con- 
verted into  an  acceptance  to  bind  the  bargain.' 

§  SS6  a.  It  was  sud  by  Heath,  J.,  in  Kent  v.  Hnskinson,  that 
the  acceptance  by  the  buyer  must  he  "  su(ji  as  completely  affirms. 


■aid  that  the  bajier^  direction  to  nvk  the  goods  wh  eTidence  to  go  to  thejmy,. 
quo  awmo  he  took  powewion  of  them. 

1  Ai  mu  the  cue  in  Bill  t.  Bament,  and  Proctor  v.  Simtft,  tt^ra. 

i  German  v.  Boddy,  2  Ctar,  &  Kir.  I4fi. 

>  Kent  V.  HuakitMMi,  B  Bos.  &  FolL  888. 

4  Cmtia  «.  Pngh,  10  AdoL  &  El),  lit ;  ElBott  v.  Tbomw,  S  Ueea.  ft  Wels.. 
170.  Ab  to  the  premimption  of  acoeptanoe  arinng  fem  sa  tinreMonahly  long 
detention  of  the  article,  see  fott,  %  S98. 

«  Ward  o.  Shaw,  7  Wand.  (N.  T.)  404.  But  see  Gray  t.  INijne,  16  Barb. 
(N.  T.)  2T7. 

•  Baker  ■>.  CuyW,  13  Bark  (N.  T.)  667.  In  Tempeit  v.  Fltzgendd,  howerer, 
(•  Barn,  ft  AM.  680,)  Abbott,  C.  J.,  diaclaimed  eommittiDg  hinuelf  to  the  opin- 
ion "  that  if  the  boyer  were  to  take  away  the  goodi  wiAont  the  aMent  of  the- 
tdler,  that  wonid  not  ha  rafficient  to  Und  Am." 
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the  contract."  It  is  obvious,  however,  tbat  the  mere  act  c^  ac- 
eepCiiig  goods,  diough  it  may  give  an  indicatioii  iiuve  or  leas 
sure  of  the  quantity  and  quality  bargained  for,  gives  none  what- 
ever as  to  the  price  and  time  or  other  conditions  of  payment, 
and  the  same  remark  applies  with  nearly  the  same  force  to  the 
giving  of  earnest  to  bind  the  bargain.  So  far,  then,  as  these 
alternative  methods  of  fixing  the  liabilities  of  the  parties  go  to 
prove  the  contract,  th^  fall  far  short  of  the  written  memoran- 
dum, which,  as  we  shall  see  hereafter,  is  required  to  afibrd  evi- 
dence in  itself  of  the  terms  agreed  upon.  When  it  is  said  that 
the  acceptance  and  receipt  must  completely  affirm  the  contract, 
it  must  be  understood,  either  that  the  contract  is  first  proved 
by  parol,  or  that  the  acceptance  and  receipt  bdng  such  as  to 
establish  the  relation  of  vendor  and  vendee,  parol  evidence  is 
then  admitted  to  define  the  particulars  of  that  relation.  It  is 
quite  remarkable  that  this  point  has  never,  until  within  the  last 
twelve  months,  been  judicially  considered.  This  was  in  a  case 
before  the  Court  of  Common  Pleas,  where  the  plaintiff  deliv- 
ered to  the  defendant  a  piano  at  the  price  of  £15^  and  it  was 
accepted  arid  received  by  him.  In  an  action  for  the  price  it 
was  proved  that  when  the  piano  was  delivered,  the  plaintiff 
asked  ready  money  for  it,  but  the  defendant  said  he  was  en- 
titled to  keep  it  as  security  for  the  payment  of  certain  bills, 
and  refused  to  deliver  it  up  again  to  the  pluntiff.  Parol  evi- 
dence was  heard  at  the  trial  as  to  what  the  agreement  really 
was,  and  the  jury  having  found  for  the  plaintiff,  the  defendant 
on  leave  moved  to  set  it  aside  and  enter  a  nonsuit.  In  support 
of  the  motion  it  was  contended  that  by  acceptance  of  the  goods 
"  so  sold,"  the  statute  meant  acceptance  of  them  as  sold  under 
the  contract  alleged,  and  that  it  must  be  such  an  acceptance  as 
is  equivaleift  to  a  memorandum  in  writing,  and  shows  all  the 
terms  of  the  contract,  and  that  parol  evidence  should  not  have 
been  admitted  to  explain  the  acceptance  of  the  piano.  The 
court  discharged  the  rule  on  grounds  which  appear  in  the  foU 
lowing  extracts  from  the  qniiioDs  of  the  judges.    Jervis,  C.  J. : 
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**  My  mind  has  wavered  considerably  during  tbe  diacossion  of 
this  caae.  At  one  time  I  was  inclined  to  think  that  there  had 
been  no  acceptance  nnder  the  statute ;  but,  after  looking  into 
dte  matter,  I  now  think  that  there  was,  and  that  the  role  ought, 
therefore,  to  be  discharged.  In  order  to  satisfy  the  statute,  on 
a  sale  of  goods  for  ^10  or  more,  diere  must  he  either  a  writ- 
ing, or  a  part  payment,  or  a  delivery  and  acceptance  of  the 
goods  *  so  sold.'  I  think  those  words  mean  an  acceptuice  of 
goods  sold  St  a  price  of  £10  or  more.  In  this  case,  there  is 
DO  donbt  that  there  was  a  delivery  of  that  which  the  plaintifib 
say  was  sold  for  more  than  £10 ;  and  there  is  no  doubt  there 
was  an  acceptance,  as  the  defendant  says  that  he  accepted  on 
certain  terms.  It  is  just  as  if  the  defendant  had  said  he  a4> 
oepted  on  six  months'  credit,  Tbe  terms  of  the  contract  as  to 
the  time  when  the  money  is  to  be  pud,  would  then  be  the  ques- 
tion in  dispute  there  being  no  doubt  about  the  acceptance. 
The  jury  baa  found  the  acceptance,  and  the  terms  set  up  by 
the  plaiati&.  This  case  really  does  not  differ  from  the  ordi< 
nary  case  where  a  man  says  to  another,  '  I  have  sold  you  goods 
for  present  payment,'  and  the  other  answers,  '  Yon  sold  them 
on  a  month's  t^edit,  and  you  have  brought  your  action  too 
soon,'  The  fact  that  there  is  no  case  to  be  found  in  the  books 
to  support  the  defendant's  view,  affords  a  strong  argument  to 
show  that  it  is  not  in  accordance  with  the  meaning  of  the  stat-  ' 
ute.  I 'think,  in  this  case,  the  defendant  is  precluded  by  the 
finding  of  the  jury,  and  that,  therefore,  tbe  rule  ought  to  be 
discharged."  Williams,  J. :  "I  think  there  is  no  doubt  there 
was  a  delivery  and  acceptance  under  the  Statute  of  Frauds. 
No  doubt  the  acceptance  was  accompanied  by  a  denial  by  the 
defendant  of  one  of  the  terms  necessary  to  support  this  action, 
and  for  some  time  I  felt  great  difficulty  in  saying  that  any 
proof  could  be  oflfered,  in  lieu  of  writing,  which  amounted,  in- 
stead of  a  corroboration  of  the  contract,  to  a  denial  of  it.  But, 
upon  the  whole,  I  am  of  opinion  that  nothing  was  intended  in 
the  statute,  except  that  the  defendant  should  have  accepted  in 
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the  quality  of  vendee.  The  legislature  has  thoa^t,  that  where 
there  is  a  fact  so  coDsistent  with  the'alle^ed  contract  of  sale  as 
acceptance,  it  would  be  quite  safe  to  dispense  with  the  necessi^ 
of  a  writing.  The  statute  does  not  mean  that  the  thing  which 
is  to  dispense  with  the  wridag  is  to  take  the  place  of  all  the 
terniB  of  the  contract,  bat  that  the  acceptance  ia  to  establish  the 
broad  fact  of  the  relation  of  vendor  and  vendee.  Here  the 
relation  of  vendor  and  vendee  was  established,  and  that  was 
sufficient  to  sadsfy  the  statute."  Crowder,  J. :  "  I  tbink  there 
was  an  acceptance  within  the  Statute  of  Frauds.  Hie  jury 
having  found  the  acceptance,  there  is  no  doubt  there  was  a  de- 
livery and  acceptance,  and  that  enables  the  plaintiff  to  lay  before 
the  jury  evidence  of  the  terms  of  the  contract.  It  seems  to  me, 
that  all  that  was  necessary  under  the  statute  was,  that  there 
should  have  been  a  contract  of  sale,  find  that,  under  that  con- 
tract, the  vendee  should  have  accepted ;  it  being  a  question  for 
the  jury  on  the  parol  evidence,  what  were  the  prectse  natare 
and  terms  of  the  contract." ' 

§  327.  The  acceptance  and  receipt  which  the  statute  requires 
may  be  by  the  agent  of  the  buyer  empowered  for  that  purpose.' 
But  the  seller  himself  cannot,  it  seems,  in  any  case  be  regarded 
as  such  agent.'  And  the  authority  of  the  agent  to  bind  his 
principal  by  accepting  goods  is  a  matter  on  which  the  courts 
have  of  late  inclined  to  exercise  some  care ;  as  ia  shown  par- 
ticularly by  the  course  of  decisions  in  cases  where  the  goods 
in  question  have  been  delivered  to,  and  received  by,  a  carrier 
for  transportation  to  the  buyer.    In  an  early  case  at  nisi  .prna. 


1  TunkiDSOD  o.  Stught,  17  C.  fi.  24fi. 

>  BiK>wv.W&raer,  lOMetCUao.)  1S3;  Oatwatarv.Dodgs,S  Wend.(N.  Y.) 
400 ;  fivney  v.  Brown,  2  Venn.  R.  fiT4 ;  Howe  v.  Palmer,  8  Bun.  &  Aid.  SSI ; 
Aatej  V.  Emerj,  4  Uanle  &  S.  !62.  An  scceptuice  by  »  mere  afacqtboy,  oat 
ot  the  scope  of  lui  dntj,  ii  of  conne  not  suffideot.  Smidi  v,  Ifaioo,  AntboD< 
{N.  T.)  164. 

3  CUrk  V.  Tucker,  9  Sand.  (S.  Y.)  1G7.  But  qwere,  if  the  ngent  of  tbe 
aellm/naj  be  die  Agent  of  the  bu^er  for  Ihi*  pnrpote.  Howe  n.  Palmer,  tapra, 
remarks  of  Holrojd,  J. 
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where  a  hogshead  of  gin,  purchased  verbally  by  the  defendant 
from  the  plaintiff,  was  shipped  to  him  by  a  certain  vessel,  and  it 
appeared  that,  in  the  course  of  dealing  between  the  parties,  it  had 
been  ciutomary  for  the  plaintififs  to  ship  similar  goods  to  the  de- 
fendant by  the  ^ame  vessel,  and  the  defendant  had  always  re- 
ceived them ;  it  was  held  that  under  those  circumstances  the 
defendant  mu'st  be  considered  as  having  constituted  the  master 
of  the  vessel  his  agent  to  accept  and  receive  the  goods.'  And 
in  another  instance  it  appears  to  have  been  held  by  the  Court 
of  Queen's  Bench  that  the  same  effect  of  concluding  the  con- 
tract followed  Irom  the  goods  being  delivered  to  a  carrier  dea- 
iffnated  by  the  buyer  for  that  purpose.*  But  as  to  the  latter 
dass  of  cases  it  is  obvious  that,  as  was  remarked  by  an  em- 
inent judge,  the  very  fact  of  such  designation  of  the  mode  of 
conveyance,  being  part  of  the  contract  itself,  cannot  be  estab- 
lished by  oral  proof;'  and  moreover  the  buyer  may  well  appoint 
an  agent  to  see  the  goods  properly  delivered,  without  giving  him 
power  to  bind  him  by  an  acceptance  and  r^ipt.*  The  later 
decisions,  however,  have  entirely  overthrown  the  doctrine  that 
the  reception  by  a  carrier  is  an  acceptance  and  receipt  by  the 
buyer,  and  upon  the  ground  of  an  important  principle  which 
tbey  have  laid  down,  namely,  that  there  can  be  no  acceptance 
*Bnd  receipt  affirming  and  binding  the  contract,  so  long  as  the 
buyer  has  the  privilege  of  returning  them  as  objectionable  in 
quantity  or  quality.^ 


1  Hart  D.  Sattler,  3  Camp.  628. 

*  Dawea  o.  Peck,  S  Term  R.  SSO.  And  aee  Spencer  v.  Hale,  SO  Verm.  B. 
Sll. 

3  Alderaon,  B,,  in  Konneo  t>.  Philips,  14  Mee^  &  Wett.  S77. 

*  AmU)j  v.  Bmerj,  i  Meule  ft  S.  3SS ;  Howe  p.  Palmer,  8  Bam.  ft  Aid.  S31, 
per  Holroyd,  J. 

*  HaoMD  D.  Armitage,  6  Bam.  ft  Aid.  AST ;  Howe  v.  Palmer,  S  Bam.  ft  Aid. 
33li  Acebal  o.  L«iy,  .10  Bing.  S7S;  NichoDe  V.  Plnme,  iCarr.  ft  Pa.  272; 
Norman  v.  PhiUipt,  U  Mee*.  &  Web.  277 ;  Biuhel  v.  Wlieeler,  reported  in  15 
AdoL  ft  EU.  N.  8.  443,  n. ;  Smith  ».  Samam,  9  Bam,  &  Qm  BSl ;  C(&ta  v. 
Chaplin,  9  AdoL  ft  EILN.  a  48S;  Joidan  v.  Norton,  4  Meet,  ft  Wdla.  ISO ; 
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§  328.  This  principle,  as  a  rule  for  determining  tlie  question 
of  acceptance,  has  been  very  fombly  attacked  in  a  late  judg^ 
ment  of  the  Queen's  Bench,  delivered  by  Chief  Justice  Lord 
Campbell.  The  defendant  purchased  a  quanti^  of  wheat  of 
the  plaintiff,  by  sample,  and  directed  that  the,  bulk  should  be 
delivered  on  the  next  morning  by  a  carrier  named  by  himself, 
who  was  to  convey  it  from  the  place  where  it  then  was  to  a 
market  town ;  and  he  took  away  the  sample  with  him.  On 
the  following  momicg  the  bulk  was  delivered  to  the  carrier, 
and  the  defendant  resold  it  at  the  market  town  that  day  by  the 
same  sample.  The  carrier  conveyed  the  wheat  by  order  c^ 
the  defendant,  who  had  never  seen  it,  to  the  sub-vendee  who  re- 
jected it  as  not  corresponding  with  the  sample ;  and  the  defend- 
ant, on  notice  of  this,  repudiated  his  contract  with  the  plaintiff 
on  the  same  ground.  The  plwidff  having  obtained  a  verdict 
below,  a  rule  to  set  it  ^ide  and  enter  a  nonsuit  on  the  ground 
that  there  bad  been  no  acceptance  and  receipt  of  the  wheat  by 
'the  defendant,  w^  now  discharged.  Lord  Campbell  said : 
"  Judges  as  well  as  counsel  have  supposed,  that  to  dispense 
'with  a  written  memorandum  of  the  bargain,  there  must  first 
ihave  been  a  receipt  of  the  goods  by  the  buyer,  and  after  that 
an  actual  acceptance  of  the  same.  Hence,  perhaps,  has  arisen 
the  notion  that  there  must  have  been  such  an  acceptance  ai 
would  preclude  the  buyer  from  questioning  the  quantity  or 
quali^  of  the  goods,  or  in  any  way  disputing  that  the  contract 
has  been  fully  performed  by  the  vendor."  He  then  recites  the 
language  of  the  seventeenth  section,  and  proceeds  to  say :  "  It 
is  remarkfd)le  that,  notwitbstaudiug  the  importance  of  having 
a  written  memorandum  of  the  bargain,  the  legislature  ap- 


KD.A  lee,  to  the  same  effect,  Shindler  v.  Hourion,  1  Comat.  (N.  Y.)  HI ;  Ont- 
WBter  0.  Dodge,  6  Wend.  (N.  Y.)  400;  Lloj'd  e.  Wngbt,  S6  Georgw  R.  SIS; 
Spencer  v.  Hale,  SO  Venn.  R.  814  ;  Maxwell  v.  Brown,  89  M«ine  B.  98 ;  Shep- 
beid  V.  Preaij,  SS  N,  H.  4S  j  Coomb*  t>.  Biutol  &  Exeter  Rulwaj  Co.  8  Hnri. 
&  'Sorm.  810. 
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pears  to  have  been  willing  that  this  might  have  been  dispensed 
with,  where  by  mutual  consent  there  has  been  part  performance. 
Hence  the  payment  of  any  sum  in  earnest,  to  bind  the  bargain 
or  in  part  payment,  is  snfficdent.  The  same  effect  is  given  to 
the  corresponding  act  by  the  vendor,  of  delivering  part  of 
the  goods  sold  to  the  buyer,  if  the  buyer  shall  accept  such  part 
and  actoally  receive  the  same.  As  part  payment,  however 
minote  the  sum  may  be,  is  sufficient,  so  part  delivery,  however 
minute  the  portion  may  be,  is  sufficient.  This  shows  concla- 
dvely  that  the  condition  imposed  was  not  to  be  the  complete 
iiilfilmrait  of  the  contract  to  ^e  satisfaction  of  the  bnyer.  In 
truth,  the  efiect  of  fulfilling  the  condition  is  merely  to  waive 
written  evidence  of  the  contract,  and  to  allow  the  amtract  to 
be  established  l^  parol  as  before  the  Statute  of  Frauds  was 
passed.  The  question  may  then  arise  whether  it  has  been  per- 
formed either  on  the  one  side  or  the  other.  The  acceptance  is 
to  be  something  which  is  to  precede,  or,  at  imy  rate,  to  he  con- 
temporaneoua  with,  the  actual  receipt  of  the  goods,  and  is  not 
to  be  a  aubeequeut  act,  after  the  goods  have  been  actually  re- 
ceived, weighed,  measured,  or  examined.  As  the  act  of  Parlia- 
ment expressly  makes  the  actual  receipt  of  any  part  of  the 
goods  sold  aufficieut,  it  must  be  open  to  the  buyer  to  object,  at 
ai]  events,  to  the  quantity  and  quality  of  the  residue,  and,  even 
where  there  is  a  sale  by  sample,  that  the  residue  ofiered  does 
not  correspond  with  the  sample.  We  are,  therefore,  of  opin- 
ion that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  car- 
rier or  any  agent  of  the  buyer  is  sufficient,  still  there  may  be 
an  acceptance  and  receipt  within  the  meaning  of  the  act,  with- 
out the  buyer  having  examined  the  goods,  or  done  anjrthing  to 
preclude  him  from  contending  diat  they  do  not  correspond  with  ■ 
the  contract.  The  acceptance  to  let  in  parol  evidence  of  the 
contract  appears  to  us  to  be  a  different  acceptance  from  that 
which  affords  conclusive  evidence  of  the  contract  having  been 
ful611ed."  After  an  elaborate  review  of  the  cases  upon  which 
the  doctrine  he  contended  against  was  rested,  he  remarks  that 
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in  the  case  before  him  the  buyer  specially  sent  his  carrier  to 
receive  the  wheat ;  "  after  the  delivery  of  tbe  wheat  to  bis  agent, 
and  when  it  was  no  longer  in  die  possession  of  the  vendor,  in- 
stead of  r^ecting  it,  as  in  the  other  cases,  he  exercised  an  act 
of  ownership  over  it  by  reselling  it  at  a  profit,  and  altering  its 
destination  by  sending  it  to  another  wharf,  there  to  be  delivered 
to  bis  vendee.  Tbe  wheat  was  then  constructively  In  his  own 
possession ;  and  could  such  a  resale  and  order  take  place  with- 
out his  having  accepted  the  commodity  'i  Does  it  lie  in  his 
mouth  to  say  that  he  has  not  accepted  that  which  be  has  resold 
and  sent  to  be  delivered  to  another  \  At  any  rate  is  not  this 
evidence  from  which  such  an  acceptance  and  receipt  may  be 
inferred  by  tbe  juryl "  * 

§  SSQ.  It  will  be  observed  that  tbe  court  do  not  here  decide 
that  tbe  receipt  of  the  goods  by  a  carrier  ^pointed  by  tbe  buyer 
is  an  acceptance  and  receipt  by  the  buyer  himself  so  as  to  make 
the  purchase  binding  on  him,  and  that  it  is  not  must  now  be  con- 
sidered settled  both  by  the  cases  which  preceded  and  by  those 
which  have  followed  tbe  case  now  under  consideration,'  Lord 
Campbell  simply  says  that  there  may  be  such  an  acceptance 
and  receipt  of  tbe  goods  without  the  buyer's  having  precluded 
himself  from  "  contending  th^  they  do  not  correspond  with 
the  contract."  The  case  before  him  comprised  an  act  on  the 
part  of  the  buyer  emphatically  and  unequivocally  asserting  his 
ownership  of  the  wheat,  namely,  his  reselling  it  at  a  profit ; 

1  Morton  v.  Hbbett,  10  Adol  &  EU.  N.  &  428. 

■  Haat  v.  Hecht,  8  W.,  H.  &  G.  S14.  And  we,  aW,  Mereditb  e.  M^h,  2  EIL 
&  Bl.  364,  where  Lord  CampbeU  himaelf  aid  that  Hut  e.  Sattley,  boiding  m- 
ceptance  by  the  emttmaxj  carrier  to  be  mfficieat,  wai  no  longer  law.  la  the 
can  <d  The  Froatbn^  Mining  Co.  v.  The  N.  £.  Glan  Co.,  (9  Cuib.  UT,)  tbe 
Supreme  Court  of  ManAchoaetti  hsTe  lately  determined  the  wme  point  la  the 
clear  and  able  opinion  delivered  by  Fletcher,  J.,  the  caae  of  Morton  v.  Hbbett 
ie  referred  to,  and  shown  to  be  not  in  conffict  with  i^  Tbk  action  of  the  So- 
preme  Court  remoTei  all  doubt  attending  Snow  v.  Warner,  prBnonilj  deoded 
by  them,  (10' Met  1S2,)  in  which,  it  would  seem,  tbe  canier'i  agency  to  Accept 
for  tbe  buyer  wa«  rather  proved  ai  a  &ct  than  inferred  bom  the  buyer's  hanng 
•elected  bim  ai  a  canter. 
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and  the  sum  of  the  dedsion  appears  to  be,  that  such  an  act  de- 
prives the  buyer  of  that  loeua  penitentiee  which  would  other- 
wise be  allowed  him  between  the  delivery  to  the  carrier  and 
inspection  by  himself ;  in  the  same  way  as  we  have  before  seen 
that,  oonversely,  very  strong  acts  of  acceptance  will  be  deprived 
of  their  effect,  if  it  appear  that  the  seller  has  not  parted  with 
bis  lien  apon  the  goods.  The  correctness  of  the  decision, 
^refore,  was  acknowledged  in  the  subsequent  case  of  Hunt  V. 
Hecht,  where  the  Court  of  Exchequer,  notwithstanding,  ex- 
pressed  their  doubt  of  much  that  fell  fjom  Lord  Campbell,  and 
reasserted  the  rule,  as  correctly  inferred  from  the  previous  au- 
thorities.' 

§  SSO.  The  observations  of  that  learned  and  eminent  judge 
are,  however,  full  of  consequence,  and  demand  of  us  a  careful 
inquiry  into  the  meaning  of  the  rule  that  the  buyer  will  not 
be  held  to  have  accepted  and  received  goods  until  he  has  exer- 
dsed,  or  has  had  an  opportunity  to  exercise,  his  option  to 
return  them.  And  we  think  the  cases  commented  upon  by  his 
Lordship  do  not  go  so  far  as  to  hold,  —  what  it  would  be  most 
difficult,  in  the  face  of  his  reasoning,  to  maintain,  —  that  the 
acceptance  by  the  purchaser  must  be  that  final  acceptance, 
which,  following  upon  the  receipt  and  inspection  of  the  goods, 
"  precludes  the  buyer  from  contending  that  they  do  not  corre»* 
pond  with  the  contract."  It  is  true  that  the  buyer  has  at  com- 
mon law  the  privilege,  which  the  Statute  of  Frauds  has  not 
taken  away  from  him,  to  send  back  the  goods  and  resist  suit 
for  the  price,  if  they  do  not  turn  out  to  be  what  they  were 
represented,  and  that  h^  retains  this  privilege  even  though  he 
has  signed  a  written  memorandum  of  the  bargain,  and  (^ 
course  as  much  so  if  he  has  done  the  alternative,  accepted 
and  recdved  the  goods  ;  consequently,  if  it  is  this  privilege,  the 
continuance  of  which  the  cases  in  question  assert  to  be  incom- 
patible with  an  acceptance  and  receipt  within  the  statute,  they 


>  Hnnt  p.  Uecbt,  tupra. 
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clearly  cannot  t>e  law.  But  in  those  cases,  it  is  to  b4  observed, 
that  the  articles  were  bought  by  sample,  or  merely  ordered  by 
the  buyer,  and  that  be  had  no  opportunity  of  seeing  what  be 
bad  purchased.  And  the  rule  which,  when  imderstood  by  the 
light  of  the  facts  involved,  ^ey  really  lay  down,  appears  to  be 
nmply  the  very  reasonable  rule,  that  until  the  buyer  has  seen 
the  goods  and  bad  an  opportunity  of  judging  whether  they  are 
the  goods  he  purehaied,  he  cannot  be  said  to  have  accepted 
them.  Even  this  privil^e  he  may  waive,  as  in  the  case  be- 
fore Lord  Campbell,  by  a  resale  of  them,  or  any  other  act  dis- 
tinctly and  uneqaivocally  asserting  ownership,  himself  taking 
the  risk  of  an  error  in  the.  quantity  or  quality ;  but  in  the 
absence  of  such  act  concluding  him,  he  seems  clearly  to  retain 
it.  .Indeed,  it  is  hard  to  see  how  he  can  accept  and  receive 
what  he  has  never  seen.  The  distinction  suggested  is  between 
accepting  and  receiving  the  goods  as  those  which  he  purchased, 
and  accepting  them  as  satisfactory,  so  as  to  preclude  subsequent 
objection  on  the  ground  of  concealed  defects ;  and  it  seems  to 
be  well  illustrated  in  the  late  case,  already  referred  to,  of  Hunt 
p.  Hecht,  in  the  Court  of  Exchequer. 

§  331.  In  that  esse,  one  of  the  defendants,  who  were  part- 
ners, called  upon  the  plaintiff,  a  bone  merchant,  for  the  pur- 
pose of  buying  bones.  He  there  saw  a  heap  contuning  a 
quantity  of  the  kind  he  desired  to  buy,  bat  intermixed  with 
others  which  were  unfit  for  manufacturing  purposes.  He  tilti- 
mately  agreed  with  the  plaintiff  to  buy  the  heap  if  the  ol^eo- 
tionable  bones  were  t^cen  out.  It  was  arranged  between  the 
parties  that  the  plaintiff  should  deliver  the  bones  at  a  certain 
quay  in  sacks  marked  in  a  particular  way,  and  the  defendants 
then  sent  to  the  wharfingers  an  order  to  receive  the  bones  and 
ship  them  by  a  certain  lighter,  the  order  containing  a  memo* 
randum  that  the  wharf  charges  were  to  be  paid  by  them,  the 
defendants.  The  bags,  marked  as  requested,  were  received  by 
the  wharfingers  on  the  day  named,  but  the  defendants  did  not 
hear  of  their  being  sent  antil  the  following  day,  when  the  in- 
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voice  was  Vec^ved.  They  then  ezammect  the  bones,  and  wrote 
to  the  plaintiff  complaining  of  tbdr  quality  and  declining  to 
accept  them.  The  JBry  found  that  the  plwntiff  had  aent  the 
bones  of  the  description  agreed  upon ;  but  the  judge  (Martin, 
B.,)  ruled  at  the  trial  that  Uiere  was  no  acceptance  within  the 
sevrateenth  section,  and  nonsuited  the  plaintiff.  A  rule  having 
been  obtained  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiff,  the  court  on  hearing  ordered  it  to  be  discharged. 
Pollock,  C.  B.,  said ;  "  I  am  of  opinion  on  the  facts  that  the 
nonsuit  was  right.  The  goods  were  received  by  the  person 
i^ipointed  by  the  defendants,  but  they  were  not  at  any  time  ac- 
cepted. The  defendants  never  saw  them  when  they  were  in  a 
state  to  be  accepted,  because  they  had  not  been  separated.  A 
man  does  not  accept  flour  by  looking  at  the  wheat  that  is  to  be 
ground."  And  so  with  Martin,  B.,  who  said :  "  The  contract 
was  for  such  bones  in  the  heap  as  were  ordinarily  merchantable, 
and  they  were  only  bound  to  accept  such  merchantable  bones. 
Directions  were  no  doubt  given  to  the  wharfinger  to  receive 
the  bonest  and  iu  one  sense  they  were  received,  but  this  was 
not  an  acceptance  within  the  statute. '  There  is  no  acceptance 
unless  the  purchaser  has  ezerciaed  his  option,  or  has  done  some- 
thing that  has  deprived  him  of  bis  option."  ^ 

§  333.  As  was  before  remarked,  however,  there  may  be  an 
act  done  by  the  buyer,  pending  this  option,  so  decisive  of  an 
intention  to  be  bound  by  the  contract,  as  to  debar  him  from  the 
exercise  of  the  option  and  control  the  inference  of  non^ccept- 
ance  arising  from  the  continuance,  as  for  instance,  reselling 
the  goods  for  his  own  profit.  The  execution  of  a  written 
memorandum  in  the  inlerm  would  also  certainly  be  such  an 
act  On  this  ground,  it  was  swd  by  Coleridge,  J.,  in  Bushel  v. 
Wheeler,  that  it  was  not  a  fair  test  that  the  buyer  could  not  be 


1  See,  also,  what  it  said  hy  Bdland,  &.,  in  Jordan  v.  Norton,  4  Mew.  Bt  W«la. 
IfiS.    Also  Gorbam  t>.  Robata,  SO  Venn.  B.  438. 
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held  to  have  accepted  the  goods  ao  It^ig  as  the  seller's  right  to 
stop  them  hi  iransitCt  remained.^ 

§  dSS.  But  the  heua  penitenUce  of  the  hoyer  reouuns  only 
until  he  has  exercised  his  opdon,  or  done  tomething  to  deprive 
Mmaelf  of  it  He  may  deprive  himself  of  it,  not  only  by  an  un- 
equivocal and  conclusive  course  of  conduct  affimung  the  con- 
tract,  hut  also  hy  an  unreasonable  detention  of  the  goods  after 
they  have  come  under  his  control ;  what  amonnts  to  such  a 
detention  being,  in  each  case,  and  in  view  of  all  its  circumstances, 
s  question  for  the  jury.*  Such  appears  to  be  the  clear  effect  of 
the  modem  decisions,  though  the  rule  Is  applied  with  much 
caution.  In  Bushel  v.  Wheeler,  to  which  frequent  reference 
has  been  made,  the  buyer  designated  the  vessel  for  the  carriage 
of  the  goods,  which  on  their  arrival  were  placed  in  a  warehouse 
belonging  to  the  owner  of  the  vessel,  and  the  buyer  saw  them 
there,  and  said  to  the  warehouseman  that  he  should  not  take 
them,  but  did  not  communicate  this  refusal  to  the  seller  till  the 
end  oifive  mon^.  The  court  held  that  the  learned  judge  who 
tried  the  case  had  done  wrong  in  instructing  the  jury  that  there 
had  been  no  acceptance,  but  should  have  left  that  questiou  to 
them  upon  the  &ct8  in  the  case.  In  Norman  v.  PhiUifra,  the 
goods  were  sent  by  a  particular  road  to  a  particular  station,  as 
had  been  the  course  of  dealing  between  the  partiM,  and,  on  be- 
ing informed  by  the  railway  clerk  of  its  arrival,  the  buyer 
stated  to  Mm  that  he  would  not  take  them  ;  but  gix  weeks  elapsed 
before  he  communicated  this  refusal  to  the  seller.  The  Court 
of  Exchequer  held  that,  after  the  dedsion  in  Bushel  v.  Wheeler, 
it  was  impossible  to  say  that  there  was  not  a  idnHUa  of  evi- 


1  Bushel  v.  Wbeeler,  raported  in  note  to  15  Ado),  ft  £11.  N.  S.  44!. 

>  Coleman  t>.  G^Imod,  1  Mood,  ft  Kob.  168 ;  Peicinl  r.  Blake,  3  Gut.  ft  Pa. 
fll4;  Curtis  ■>.  Pogh,  10  Adol.  ft  Ell.  N.  %.  Ill;  Bushel  v.  WbeeW,  mtpnt; 
Meredith  r.  Meigh,  S  £11.  ft  Bt.  864 ;  Onotj^e  v.  Harrison,  6  Wels.,  Hmi  ft 
Got.  SOS;  Baylii r.  Lnndy, 4  L.  T.  N.  S.  176;  CuMck  ■>.  BoblnsoD,  lb.  006  ; 
Castle  o.  Sworder,  lb.  86S.  Soe,  however,  Nioholle  e.  Flnme.  I  Can.  ft  Fa. 
872 ;  Spenoer  v.  Hale,  80  Verm.  R.  B14. 
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deoce  of  acceptance  to  go  to  the  jury,  but  that  there  was  not 
enough  to  sust^n  the  verdict  for  the  plaintiff  below,  which  they 
accordingly  set  aside.^  Whether  the  perUnency  of  such  deten- 
tion to  the  question  of  acceptance  arises  from  the  buyer's  being, 
so  to  speak,  estopped  by  it,  or  from  its' going  to  show  that  the 
carrier  was  really  intended  by  the  buyer  to  be  bis  agent  for 
accepting  and  receiving  the  goods,  is  a  matter  upon  which  the 
decisions  are  not  clear.  Lord  Campbell,  in  Meredith  v.  Meigh, 
seems  to  put  it  oa  the  latter  ground.^ 

§  8S4-.  The  acceptance  and  receipt  by  the  buyer  must  be  0/ 
part  of  Gte  goods,  wares,  or  merchandise  sold.  It  is  clear  that 
the  mere  taking  of  a  sampley  as  and  for  a  sample,  is  not  an 
acceptance  and  receipt,  so  as  to  make  the  contract  binding. 
But  if  the  sample  taken  make  part  of  the  goods,  etc.,  which 
are  the  sulject  of  the  purchaae,  it  is  held  that  the  taking  of  it 
is  such  an  acceptance  and  receipt.'  This  rule  is  laid  down 
without  qualification,  and  no  case  appears  to  have  arisen  in 
which  it  was  found  necessary  to  modify  it.  It  may,  however, 
be  proper  to  suggest  a  question  whether  it  might  not  some- 
times, from  all  the  circumstances  of  the  bargain,  so  clearly 
^pear  that  the  parties  did  not  intend  the  taking  of  the  sample 
to  be  binding,  that  it  would  not  be  so  held,  even  though  it 
were  understood  that,  in  case  the  bargain  was  carried  out,  the 
quantity  taken  by  way  of  sample  should  be  deducted  from  the 
bulk  to  be  delivered. 

S  8S4t  a.  Nor,  in  a  case  where  the  sale  of  goods  together 
with  other  matters,  such  as  the  performance,  of  services,  consti- 
tute one  indivisible  contract,  will  it  be  sufficient  that  the  ser- 
vices have  been  performed,  and  the  benefit  of  them  accepted 
and  received.* 

1  Nonnaa  r.  Fhiltipe,  14  Mees.  ft  Wels.  277. 

E  Meredith  o.  Meigh,  supra. 

3  lUver  «.  West,  Holt,  B.  178;  Einde  c.  WhiteboDse,  7  East,  5GB;  Elinititr. 
Sarref,  b  Esp.  K  267  ;  Gardner  ii.  Grout,  2  C.  B.  (N.  S.)  340;  Davia  n.  Eaet- 
man,  I  AUen,  (Man.)  422;  Carver  t>.  Lane,  4  E.  D.  Smith,  (S.  Y.)  168. 

«  HamuD  V.  BeeT«,  S7  E.  L.  &  E.  SOS. 
BO 
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33S.  In  considering^  the  question,  where  the  price  of  the 
goods  Bold  was  held  to  amount  to  the  sum  fixed  by  the  statute, 
we  saw  that  the  prices  of  s  number  of  articles,  each  less  than 
that  sum,  but  in  the  aggregate  exceeding  it,  were  to  be  takeo 
tocher,  so  as  to  bring  the  contract  within  the  statute,  if  the 
purchases  were  all  made  at  the  same  time,  or  so  connected  as 
to  show  the  transaction  to  be  one  and  tlie  same.  And  in  like 
manner,  the  acceptance  and  receipt  of  one,  or  part  of  one,  of 
such  parcels  in  a  combined  purchase  is  sufficient  to  perfect  the 
contract  as  to  ^e  whole.  It  may  often  be  a  matter  of  some 
difficulty  to  determine  whether  the  transaction  was  one  and  the 
same.  In  the  common  case  of  a  number  of  articles  purchased 
at  private  sale,  of  a  shopman  for  instance,  at  the  same  time 
though  at  separate  prices,  it  is  clear  that  the  aggr^ate  is  to  be 
taken  as  the  purchase.^  The  same  has  been  held  as  to  the 
a^;r^gate  of  various  purchases  made  by  a  party  in  the  course 
of  an  auction ; '  and  also  in  a  case  where  the  parties  had  met 
by  appointment  for  the  purchase  of  timber,  and  had  proceeded 
tt^ether  to  sever^  places  some  miles  apart,  making  bargains 
for  timber  at  each  place  at  separate  prices,  but  all  on  the  same 
day.'  In  each  of  the  instances  referred  to  there  was  a  memo- 
randum or  bill  of  the  whole  made  out  and  presented,  and  as* 
sented  to  by  the  buyer,  to  which  fact  much  weight  was  allovred, 
as  showing  that  the  parties  regarded  the  transaction  as  one 
and  entire.  Perhaps  as  safe  a  general  test  as  any  will  be, 
whether  either  party  can  be  made  to  take  or  part  with  any  less 
than  the  whole  lot.^  Where  the  defendant  gave  the  plaiotiff^s 
travelling  agent  a  positive  order  for  a  quantity  of  cream  of 
tartar,  and  ofiered  to  take  a  quantity  of  lac  dye  at  a  certain 


1  Elliott  V.  ThoiDU,  S  Mees.  &  Wels.  1 70,  (in  irhtch  Hoclgvon  r.  Lebret, 
1  Ctunp.  ZSi,  BO  far  as  it  ii  opposed  to  the  rule  staled  in  the  text  was  deulucd 
to  be  no  binding  authority) ;  ScoU  v.  Eastern  Co.  R.  B.  12  Meea.  &  Web.  3S. 
And  see  llart  v.  Mills,  15  Mees.  &  Wels.  6i  ;  Champion  v.  Short.  1  Camp.  53. 

>  Mills  t>.  Hunt,  1 7  Wend.  (N.  Y.)  333 ;  affircied,  on  error,  20  Wend.  431. 

3  Biggs  V.  Whisking,  14  C.  B.  195. 
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price,  which  the  agent  said  was  too  low,  but  agreed  to  write 
to  his  principals,  and  that  if  the  defendant  did  not  bear  from 
them  in  one  or  two  days  be  might  consider  that  his  aSer  was 
accepted,  and  the  principals  never  wrote  to  the  defendant,  but 
sent  all  the  goods ;  it  was  held  by  the  Court  of  Queen's  Bendi 
that  this  was  not  a  joint  order  for  them  all,  so  as  to  make  the 
acceptance  o£  the  cream  of  tartar  the  acceptance  of  the  lac  dye 
also,  and  render  the  defendant  liable  for  refusing  to  accept  the 
latter.^ 

§  336.  The  Court  of  Exchequer  have  determined  an  intef 
eating  point,  and  one  not  unlikely  to  be  of  frequent  recurrence, 
touching  the  combined  effect  of  the  Statute  of  Charles,  and  of 
Lord  Tenterden's  Act,  so  called,  (which  it  will  be  remembered 
concerns  contracts  for  unmanufactured  or  unfinished  goods,)  as 
r^ards  this  matter  of  accepting  one  of  a  lot  of  articles.  The 
defendants  ordered  of  the  plaintifis  certain  lamps,  some  of 
which  were  ready-made,  and  one  was  to  be  made  to  order  ; 
die  former  were  afterwards  delivered  and  paid  for,  and  the 
question  was  whether  the  defendants  were  thereby  boand  fw 
the  whole.  Lord  Abinger,  C.  B.,  said  :  **  The  two  statutes 
DHtst  be  considered  as  incorporated  together,  and  then  it  is 
plain  that  where  an  order  for  goods  made  and  for  others  to 
be  made  forms  one  entire  contract,  acceptance  of  the  former 
goods  will  take  the  case  out  of  the  statutes  as  r^ards  the 
other  also ;  "  and  Alderson,  B.,  said :  "  The  articles  bargained 
to  be  made  are  treated  for  this  purpose  aa  goods  actually  made,, 
although  they  are  not  in  existence  at  the  time  of  the  agree- 
ment"^ There  seemg  to  be  a  difBcultyin  reconciling  this  case 
with  the  settled  rule  that  there  cannot  be  an  acceptance  of  an 
article  before  it  is  delivered  or  ready  for  delivery;  but  the  spirit 
of  that  rule  is  to  the  e£^t  that  the  inference  of  acceptance,  aris- 
ing from  the  buyer's  assuming  to  exercise  more  or  less  control 


1  Price  V.  Lea,  1  Bam.  &  Cres.  1S6. 

s  Scott  V.  Eastern  Co.  R.  E.  12  Uees.  &  Wela.  33. 
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over  an  article,  is  repelled  by  showing  that  no  delivery  could 
have  or  Id  fact  had  taken  place.^  The  case  just  cnted,  how- 
ever, is  peculiar  in  respect  that  so  much  as  was  accepted  was, 
ID  fact,  delivered,  and  that  valid  acceptance  was  made  efi^nal 
prospectively  as  to  the  unfinished  article,  hy  virtue  of  the  con- 
nection between  the  statutes  involved.'  And  in  connection  with 
this  point  of  the  acceptance  of  one  of  a  number  of  articles  not 
all  ready  for  delivery,  it  may  be  proper  to  refer  to  the  case  of 
goods  owned  by  two  or  more  persons  in  severalty ;  it  has  been 
held  in  New  Jersey  that  if  all  the  owners  together  make  sale 
of  the  goods,  a  delivery  and  acceptance  of  part  of  one  parcel 
b  sufficient  as  to  the  whole.^ 

S  387-  We  next  come  to  the  question,  when  the  acceptance 
and  receipt  may  take  place.  On'  this  the  seventeenth  section  is 
»lent ;  but  whatever  doubt  may  have  formerly  existed,  a  series 
of  recent  and  most  respectable  decisions  has  established  that  it 
may  take  place  subsequently  to  the  making  of  the  verbal  agree- 
ment* The  grounds  upon  which  the  opinion  is  supported  are 
presented  with  great  clearness,  in  a  late  opinion  of  the  Supreme 
Court  of  Massachusetts, delivered  by  Bigelow,J.,wbere  the  point 
was  directly  presented  and  decided.  The  opinion  is  so  valuable, 
in  its  bearing  upon  the  true  interpretation  of  the  whole  section 
under  consideration,  as  to  justify  an  extended  quotation  from 
it.  "  There  is  nothing  in  the  statute  which  fixes  or  limits  the 
time  within  which  a  purchaser  is  to  accept  and  receive  part  of 


1  Ante,  g  823. 

>  Several  cuea  which  at  first  sight  create  embaTrassment  on  this  point  mftj  be 
here  rereiTcd  to ;  r!.^.Bugg  v.  Minet,  11  East,  210;  Rhode  n.  Thwaites,  6  Bam. 
&  Cree.  388,  and  Logan  j>.  Memirier,  6  Moo.  P.  C.  llfi.  The  two  former,  how- 
ever, were  determined  before  the  passage  of  Lord  Tenterden's  Act ;  and  the 
latter  was  determined,  the  report  eeems  to  show,  upon  tbe  old  French  law  pre- 
vailing in  Lower  Canada. 

3  Field  V.  Runk,  2  N.  J.  G2S. 

«  Walker  v.  Mussey,  16  Mees.  &  Wels.  30! ;  I^eld  v.  Runk,  2  N.  J.  6S5 ; 
McEnight  V.  Dunlop,  1  Seld.  (N.  Y.)  S42 ;  Davis  n.  Moore,  13  Maioe,  (1  Shep.) 
427;  SpraguB  v.  Blake,  20  Wend.  (N.  Y.)  61.  And  see  Whitwell  o.  Wyer, 
11  Mam.  6  ;  Damon  v.  Osborne,  1  Pick.  (Mau.)  481. 
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the  goods  sold,  or  give  sometlnDg  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment.  It  would  fully  satisfy  its  terms  if 
the  delivery  or  part  payment  were  made  in  pursuance  of  a 
contract  previously  entered  into.  The  great  purpose  of  the 
enactments  commonly  known  as  the  Statate  of  Frauds,  is  to 
guard  ag^nst  the  commission  of  perjury  in  the  proof  of  cer- 
tain contracts.  This  is  eSected  by  providing  that  mere  parol 
proof  of  such  contracts  shall  be  insofficient  to  establish  them 
in  a  court  of  justice.  In  regard  to  contracts  for  sales  of  goods, 
one  mode  of  proof  which  the  statute  adopts  to  secure  this  object 
is  the  delivery  of  part  of  the  goods  sold.  But  this  provision 
does  not  effectually  prevent  the  commission  of  perjury ;  it  only 
renders  it  less  probable  by  rendering  proof  in  support  of  the 
contract  more  difficult.  So  in  regard  to  other  provisions  of 
the  same  statute ;  peijory  is  not  entirely  prevented  hy  them  ; 
the  handwriting  of  the  party  to  be  charged  or  the  agency  of 
the  person  acting  in  his  behalf,  may  still  be  proved  by  the  tes- 
timony of  witnesses  who  swear  falsely.  Absolute  prevention 
of  perjury  is  not  possible.  In  carrying  this  great  purpose  of  the 
statute  into  practical  operation,  it  can  add  no  security  against 
the  damage  of  peijury,  that  the  act,  proof  of  which  is  necessary 
to  render  a  contract  operative,  is  not  contemporaneous  with  the 
verbal  agreement.  A  memorandum  in  writing  will  be  as  effect- 
ual against  peijnry,  although  signed  subsequent  to  the  making 
of  a  verbal  contract,  as  if  it  had  been  executed  at  the  moment 
when  the  parties  consummated  their  agreement  by  word  of 
mouth.  So  proof  of  the  delivery  of  goods,  in  pursuance  of  an 
agreement  for  their  sale  previously  made,  will  be  as  efficacious 
to  secure  parties  against  false  swearing,  as  if  delivery  had  ac- 
companied the  verbal  contract.  It  is  the  &ct  of  the  delivery 
under  and  in  pursuance  of  the  agreement  of  sale,  not  the  time 
when  the  delivery  is  made,  that  the  statute  renders  ess^tial  to 
the  proof  of  a  valid  contract.  It  is  to  be  borne  in  mind  that  in 
all  cases  where  there  is  no  memorandum  or  note  in  writing  oi 
the  bargain,  the  verbal  agreement  of  the  parties  must  be  proved. 
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The  atatDte  doea  aot  prohibit  verbal  contracts.  On  the  coo- 
trary,  it  presapposes  that  the  teims  of  the  contract  rest  in 
parol  proof,  and  only  requires,  in  addition  to  the  proof  of  such 
verbal  agreement,  evidence  of  a  delivery  or  part  payment  under 
it.  It  does  not  therefore  change  the  nature  of  the  evidence  to 
be  offered  in  support  of  the  contract.  It  merely  renders  it 
necessary  for  the  party  claiming  under  it  to  show  an  additional 
fact  in  order'to  make  it  "good  and  valid."  The  fallacy  of  the 
argument  pressed  by  the  counsel  for  the  defendant,  seems  to 
us  to  consist  in  assuming  that  the  contract  takes  its  legal  force 
and  e^ct  from  the  time  when  its  terms  are  verbally  agreed 
upons  and  ibai,  therefore,  being  void  when  made,  it  cannot 
become  valid  by  any  subsequent  act  of  the  parties.  It  would 
be  more  correct  to  say,  that,  until  the  formalities  required  by 
the  statnte  are  complied  with,  there  is  no  legal  and  valid  con- 
tract entered  into.  The  terms  verbally  agreed  upon  by  the 
parties  amount  to  little  else  than  a  proposition  for  a  contract ; 
and  it  is  not  until  delivery  of  part  of  the  goods  takes  place,  or 
jMUt  payment  is  made,  tluit  it  assumes  the  qualities  of  a  legal 
contract ;  in  the  same  manner  as  the  written  memorandum  of 
the  previous  verbal  agreement  of  the  parties  becomes  in  law 
the  binding  agreement  between  them.  It  is  not,  therefore,  the 
subsequent  delivery  of  goods,  which  gives  vitality  and  force  to 
a  contract  previously  void.  Until  the  delivery  is  made  no 
binding  contract  exists ;  and  when  it  takes  place  the  act  of  the 
parties  unites  with  their  previous  verbal  ^derstanding  to 
create  a  full,  complete,  and  obligatory  agreement.  In  all  cases 
like  the  present,  a  single  inquiry  operates  as  a  test  by  which  to 
ascertain  whether  a  contract  is  bindii^  upon  the  parties  under 
the  Statute  of  Frauds.  It  is,  whether  the  delivery  and  accept- 
ance, whenever  they  took  place,  were  in  pursuance  of  a  fwe* 
vious  {tgreement  If  the  verbal  contract  is  proved,  and  a 
delivery  in  pursuance  of  it  u  shown,  the  requistes  of  tbe 
statute  are  fulfilled."^ 

1  M&nh  V.  Hyde,  3  Gray,  991.    See,  alao,  Sale  t>.  Damgh,  S  Blltoa,  (N.  Y.) 
164 ;  Cbapin  t>.  Potter,  1  lb.  366. 
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§  338.  It  was  su^fested  bj  Chief  Jastioe  Tiodal,  in  a 
recent  case,  that  acceptance  and  receipt  after  actiOD  brought 
might  be  sufficient,  coasidering  the  statute  in  thb  particular  as 
merely  affecdug  the  evidence  of  die  contract.'  He  bad  no  oo- 
casioQ  to  decide  the  point,  however,  and  it  is  quite  clear  by  the 
authorities  upon  an  analc^us  question  in  regard  to  the  written 
memonuiduui,'  as  well  as  upon  the  language  of  the  section, 
that  sucb  an  acceptance  and  receipt  would  not  answer.  The 
plaintiff  must  have  a  cause  of  action  befwe  he  sues ;  the  con- 
tract, until  acceptance  and  receipt,  or  earnest  or  part  payment, 
or  the  making  of  a  written  memorandum,  is  not  "  allowed  to 
be  good,"  or,  in  other  words,  not  recognized  as  a  valid  contract 
at  all. 

§  339.  It  is  a  very  material  question,  what  is  ike  date  of 
the  contract.,  when  a  verbal  agreement  is  thus  made  perfect  by  a 
subsequent  acceptance  and  receipt ;  —  the  date  of  the  acceptance 
'  uid  receipt,  or  that  of  the  original  agreement,  both  of  which 
go  to  compose  the  complete  and  binding  contract!  On  the 
one  hand,  we  may  say,  the  terms  of  the  contract  are  in  the 
first  instance  agreed  upon,  and  would  be  binding  but  for  a 
difficulty  which  the  subsequent  acceptance  removes,  and  thus 
establishes  the  contract  ah  initio ;  on  the  other  hand,  we  may 
say,  the  acceptance  is  all  that  gives  the  parties  any  rights,  and 
it  does  so  by  drawing  to  itself  the  original  agreement,  which 
then,  and  of  that  date,  becomes  binding  in  law.  Suppose  a 
damage  occur  to  the  goods  in  the  meanwhile,  shall  the  pur- 
chaser pay  the  full  value  \  This  question  seems  to  have  been 
decided  by  the  Supreme  Court  of  New  York  in  the  affirmative. 
The  defendant  verbally  purchased  four  oxen,  and  left  them  in 
the  plaintiff's  hands  till  he  should  call  for  them ;  meanwhile, 
one  of  the  oxen  died ;  the  defendant  came  afterwards  and  took 
away  the  remaining  three,  and  he  was  held  liable  for  the  whole. 


1  Flicker  v.  TomlinKm,  1  Man.  &  Gf.  772. 
9  Poit,  §  S48  a. 


.dbyCoOglc 


S56  STATUTE   OF    FRAUDS.  [CH.    XT. 

There  was  a  clear  understandiog  that,  tiDtil  called  for,  the  cattle 
were  at  the  defendant's  risk,  but  it  was  verbal  only.^  It  is  to 
be  regretted  that  the  point  attracted  so  little  attention  from  the 
court  as  spears  to  have  been  the  case. 

§  d4>0.  It  is  hardly  necessuy  to  remark,  in  conclusion  of 
this  part  of  our  subject,  that  an  acceptiuice  once  intelligently 
made  cannot  be  afterwards  revoked,  and  its  «£[ect  avoided.' 


1  Tincent  v.  Gennond,  11  Jolinl.  28S. 

»  JackioD  V.  Watta,  1  McCorf,  (S.  C.)  !88. 
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CHAPTER  XVI. 

EARNEST   AND   PABT   PAYMENT. 

§  d^I.  Besides  the  acceptance  and  receipt  of  part  of  the 
goods  sold,  the  statute  provides  that  the  giviDg  of  something 
in  earnest  or  in  part  payment  of  the  price  shall  also  have  the 
efiect  of  perfecting  the  contract  and  making  it  binding  upon 
the  parties.  The  giving  of  earnest,  for  the  purpose  of  bind- 
ing a  bargain,  was  recognized  at  common  law,  and  the  statute 
simply  permits  it  as  still  valid  for  that  purpose,  though  the 
bargain  be  by  word  of  mouth.^  As  at  common  taw,  however, 
so  under  the  statute,  its  only  efifect  is  to  make  the  bargain  obli- 
gatory and  to  give  the  buyer  a  right  to  demand  the  goods  on 
payment  of  the  price.'  It  seems  to  be  agreed  that  the  earnest 
must  be  money  or  money's  worth,  in  other  words,  something  of 
value,  though  the  amount  be  immaterial.'  And  it  must  be 
actually  paid ;  merely  giving  it  and  then  taking  it  back  again, 
or  "  crossing  the  band  "  vrith  it,  will  not  suffice.* 

§  S4S.  What  shall  amount  to  part  payment  of  the  price 
seems  to  be  a  question  not  altogether  free  from  difficulty.  In 
a  case  of  much  authority  in  New  York,  the  defendant  owed  a 
som  of  money  to  a  third  party,  who  owed  the  pWntiff  a  larger 
sum  upon  a  promissory  note,  and  all  three  agreed  that  the 
defendant  shonld  pay  to  the  plaintiff  directly  the  amount  which 


I  See  Glanvil,  Cap.  XIV.,  an  interesting  reference  to  ahow  how  cloielj'  the 
MTcnteentb  wction  i^  the  itatnte  pormiea  the  ralea  of  the  common  taw. 

s  Langfort  t>.  Tyler,  1  Salk.  US;  2  BI.  Com.  447;  %  Kent,  Com.  S89;  8 
Camp.  436. 

8  Artcher  ».  Zeh,  fi  Hill,  (N.  T.)  200. 

»  Blenkinsop  c.  Clayton,  7  Taunt.  597. 
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he  owed  to  the  tlurd  par^,  and  that  the  plaintiff  should  credit 
the  amount  on  the  third  party's  note  held  by  him ;  the  agree- 
ment was  entirely  oral,  and  the  Statute  of  Frauds  of  New  York 
was  objected  to  the  plmatiff's  recovery,  that  statute  extending 
to  the  sale  of  choses  in  action  as  well  as  goods.  On  error,  it 
was  contended  that  here  was  something  equivalent  to  part  pay- 
meut  of  the  money,  because  the  terms  of  the  agreement  were 
such  aa  to  extinguish,  joro  ianto,  the  debt  due  from  the  third 
party  to  the  defendant ;  in  other  words,  that  the  transfer  was 
accepted  as  a  payment,  and  per  se  worked  a  satisfaction.  But 
the  court  held  that,  even  if  there  had  appeared  to  be  an  express 
agreement  between  the  third  party  and  the  defendant  that  the 
latter  would  absolutely  credit  the  amount  on  the  former's  note, 
(whereas  it  was  not  clear  but  that  it  was  conditional  on  his 
finally  recovering  the  whole  amount  from  the  plaintiff,)  stilt  it 
was  not  sufficient  to  take  the  contract  out  of  the  statute, 
because  no  indorsement  or  receipt  was  ever  actually  made. 
Cowen,  J.,  speaking  for  the  court,  s^d  the  object  of  the  statute 
"  was  to  have  something  pass  between  the  parties  besides  mere 
words,  some  symbol  like  earnest-money.  Here  everything 
lies  in  parol."  ^ 

§  31:3  a.  The  principle  of  this  decision,  that  a  mere  agree- 
ment to  pay  money,  without  actual  payment  or  giving  credit 
by  some  manual  act,  is  not  sufficient  to  satisfy  the  Statute  of 
Frauds,  has  been  affirmed  in  New  York,  and  seems  to  be 
entirely  conformed  to  the  spirit  and  policy  of  the  statute."  In 
a  case  which  has  somewhat  lately  come  before  the  Court  of 
Exchequer,  the  plaintiff,  then  owing  the  defendant  four  pounds 
and  odd,  sold  him  a  lot  of  leather,  the  price  of  which  exceeded 


I  Artcher  r.  Zeh,  S  HUl,  (N.  Y.)  200 ;  Brahin  p.  Hyde,  30  Bari>.  N.  Y-  265 ; 
Mattice  v.  Allen,  33  lb.  64S.  ThM  the  note  of  a  tbird  persoii  pveD  aa  payment 
will  take  a  bargain  for  goods  oot  of  the  statute  is  clear.  See  Combi  v.  Batemao, 
10  Barb.  (N.  Y.)  57S.  Qtu«r«,  how  it  may  be  in  Massachuaetts  ai  to  the  pvrcliM- 
er'a  own  note,  wbicb  U  there  regarded  as  payment  if  given  with  that  intention. 

>  Ely  p.  Oimiby,  13  Barb.  670.    And  see  Gilman  tr.  HiU,  36  N.  H.  311. 
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ten  pounds,  sad  agreed  that  the  defendaDt  might  deduct  or  set 
off  from  the  payment  to  be  made  for  the  leather  the  amoont 
already  owing  to  him  by  the  plaintiff.  The  defendant  returned 
the  leather  as  inferior  to  the  sample,  and  demanded  the  money 
previously  due  him,  on  which  the  plaintiff  brought  his  action 
for  the  agreed  price  of  the  leather,  less  the  old  debt,  insisting 
that  the  agreement  as  to  the  allowance  of  the  old  debt,  on  the 
price  of  the  leather,'  was  a  part  payment  of  such  price  and 
took  the  bargwn  out  of  the  statute.  All  the  Barons  agreed 
that  it  could  not  be  so  regarded,  because  such  agreement  was 
part  of  the  bargain  for  the  leather ;  such  bargain  being  to  buy 
the  leather  at  a  certain  price,  less  the  old  debt ;  and  so  denied 
the  motion  for  a  new  trial.  But  it  was  said  that  if  the  defend- 
ant had  agreed  to  extinguish  the  old  debt,  and  receive  the  plain* 
tiff's  goods  pro  tanto  instead  of  it,  the  law  might  have  been 
satisfied  without  the  ceremony  of  paying  to  the  defendant  and 
repaying  it  by  him.'  The  decision,  however,  went  upon  the 
ground,  clearly  presented  by  the  case,  that  the  agreement  was 
that  the  defendant,  when  he  paid  for  the  goods,  and  if  he  paid, 
might  deduct  the  old  debt ;  thus  evidently  leaving  that  deduction 
contingent,  somewhat  as  in  the  New  York  case  above  quoted. 
So  far  as  the  suggestions  of  the  Barons  on  the  other  point  are 
concerned,  they  seem  to  involve  a  little  difHculty,  Doubtless, 
if  the  parties  to  the  suit  had  been  changed,  the  defendant 
suing  the  plaintiff  for  the  four  pounds  and  odd,  the  latter  could 
have  defended  on  showing  that  he  bad  paid  the  debt  in  leather ; 
but  suppose  the  bargain  of  the  leather  had  been  wholly  fixed 
by  the  parties,  and  afterwards  they  had  agreed  that  the  old 
debt  might  be  waived  or  released  by  way  of  part  payment ; 
would  that  have  been  sufficient,  without  any  receipt  or  other 
act  showing  the  release  t 

§  84S.  We  have  seen  that  the  acceptance  and  receipt  of 


I  Walker  v.  Massey,  16  Meea.  &  Wels.  802. 
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part  of  the  goods  may  be  subsequent  to  the  makiDg  of  the 
oral  bargain,  but  that  it  should  be  before  action  brought.  The 
same  cases  and  the  same  reasoning  seem  to  apply  so  clearly  to 
a  part  payment  also,  that  it  is  not  conudered  necessary  to  refer 
to  them  here.^ 


1  Ante,  §§  337,  93S.    And  «ee  Iltoaipaon  o.  Alger,  II  Met(Msn.)  435. 
Omlra,  (appareatlf,)  Chapin  v.  Potter,  1  Hilton,  (N.  T.)  366. 
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CHAPTER   XVn. 

THE   FORM,   ETC.,   OF   THE   MBHORANDUU. 

§  344.  In  considering  tbe  important  aabject  of  the  memo- 
randum in  writing  required  by  the  Statute  of  Frauds  in  cases 
of  contracts,  it  seems  expedient  to  examine,  first.,  those  matters 
which  are,  so  to  speak,  external  to  the  contract,  or  such  as 
merely  concern  the  execution  of  the  memorandum,  and  secondly, 
the  contract  itself,  or  the  contents  or  substance  of  the  memo- 
randum. The  first  branch  of  the  subject  will  include  all  ques* 
tions  relating  to  the  form,  material,  etc.,  of  the  memorandum, 
as  well  as  to  the  signature  required  and  the  agency  for  signing ; 
and  tbe  discussion  of  it  will  he  attempted  in  the  present  chap* 
ter. 

§  S4-5.  The  fourth  section  of  the  statute  provides  that  no 
action  shall  be  brought  upon  any  of  tbe  contracts  there  enu- 
merated, "  unless  the  agreement  opon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  person  thereunto  by  him  lawfully  authorized."  And 
the  provision  in  regard  to  the  memorandum  under  the  seven- 
teenth secdon,  relating  to  the  sales  of  goods,  is  the  same,  except 
in  the  use  of  the  plural,  "parties  to  be  charged."^  A  note  or 
memorandum,  then,  is  all  that  is  required ;  n^t  a  solemn  or 
fcamal  agreement. 

§  346.  This  note  or  memorandum  must,  of  course,  be  such 
as  to  import,  generally,  a  transaction  of  the  nature  which  is 
claimed  to  be  proved  by  it ; '  but  the  form  of  it  is  entirely 

1  See  post,  §  S8S. 

>  Fint  Baptist  Chvreb  of  Ithaca  v.  Bigeloir,  IG  Wend.  (N.  T.)  26. 
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imoiaterial.  It  is  settled  that  a  letter,  properly  signed  and  con- 
tmning  the  necessary  particulars  of  the  agreement,  is  a  sufficient 
memorandum.'  But  it  mast  be  such  a  letter  as  furnishes  evi- 
dence of  an  existing  and  binding  contract.  .If  it  does  not  dia< 
tinctly  refer  to  the  alleged  agreement,*  or  if  it  state  one  which 
materially  differs  therefrom,*  or  show  only  a  treaty  pending 
and  not  a  contract  concluded,*  or  repudiate  the  alleged  agree- 
ment and  declare  it  to  be  violated  and  not  binding,'  it  has  no 
effect  as  a  memorandum  to  hold  the  party  from  whom  it  pro- 
ceeds. It  seems  to  be  considered,  however,  that  although  one 
party  in  his  letter  dispute  the  binding  existence  of  the  contract, 
his  letter  may  be  taken  in  connection  with  a  subsequent  one 
from  the  other  party,  insisting  upon  its  performance,  so  as,  in 
the  whole,  to  make  out  written  proof,  as  against  the  latter,  of 
the  agreement  which  he  has  insisted  upon." 

1  Fonrter  v.  Hale,  S  Yes.  S9fl;  Tairnej'  p.  Crowther,  8  Bro.  C.  C.  91S; 
Western  v.  Russell,  3  Ves.  k  Be&.  188 ;  Satindersoo  e.  Jackson,  3  Bm.  &  Fnll. 
238  ;  Brettel  e.  WiHiBms,  4  Wals.,  Unrl.  &  Gord.  633 ;  Allen  t>.  Bennet,  3  Tanot. 
169.    See^MMt,  g  350. 

s  MontacDte  c.  Maxwell,  1  P.  Wnu.  618. 

3  Smith  0.  Snrnam,  9  Bam.  &  Crea.  S61 ;  Williams  o.  Bacon,  2  Graj,  (Maas.) 
8S7. 

*  yfhtkiey  V,  Bagnol,  1  Bro.  P.  C.  S45 ;  Gannt  d.  Hill,  1  Stark.  R.  10 ;  Strat- 
ford D.  Boaworth,  2  Yea.  &  B«a.  341 ;  Roberta  v.  Tucker,  S  Well.,  Hnrl.  &  Gord. 
63! ;  Barry  v.  Coomb«,  1  Pet.  (S.  C.)  640 ;  Ballingall  ir.  Bradley,  16  HI.  R.  S7>. 
An  offer  by  letter  of  the  puty  to  be  charged  may,  it  eeems,  be  proved  by  parol 
to  have  been  accepted  by  the  plamtiff.     Watts  u.  Ainaworth,  6  L.  T.  N.  S.  29S. 

G  Cooper  n.  Smith,  IS  Eaat,  103;  Richards  v.  Porter,  6  Bam.  &  Crea.  49Tj 
Hanghton  v.  Morton,  Irish  Q.  B.  Mich.  T.  ISSd;  Archer  e.  Bayoes,  i  Wels., 
Hurl.  &  Gord.  62S;  Wood  v.  Midgley, 0  De  G,  M.  &  G.  41 ;  Fyson  r.  Eitton,  S 
Com.  Law  R.  70S ;  Goodman  v.  Griffiths,  38  Eng-  Law  &  Eq.  491.  In  Tawney 
V.  Crowther,  3  Bra  C.  C.  SIS,  the  defendant's  letter  put  off  ugning  the  prepared 
draft  of  agreement,  saying  that  "  his  word  should  be  as  good  at  hii  bond,"  and  it 
was  held  an  acknowledgment  of  the  agreement.  Where  the  defendant  wrote  a 
letter  agreeing  to  give  a  marriage  portion,  and  afterwards  wrote  another  relnict- 
ing  it,  and  in  the  end  agreed  orally  to  stand  by  his  first  letter,  it  was  held  that  th« 
first  letter  was  set  up  hy  the  oral  agreement  and  made  binding  upon  bim.  Bird 
0.  Blosse,  2  Yent.  361. 

B  Jackson  v.  Lowe,  1  Bing.  8 ;  Dobell  v.  Hutchinson,  3  AdoL  k  EIL  S56. 
And  see  Sannderson  v.  Jackson,  3  Bos.  &  Full.  !38;  Allen  v.  Bennet,  8  Taant. 
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§  S4i7.  The  memorandum  may  also  be  in  the  form  of  a 
receipt  for  the  purchase-money  of  land ; '  or  of  a  bill  of  par- 
cels ; '  or  of  a  stated  account,  in  which  the  vendor  of  land 
charges  himself  with  the  price ;'  or  of  the  return  of  a  sheriff 
upon  an  execution.*  In  cases  of  sales  by  auction,  the  entry  of 
the  purchaser's  name,  with  the  price,  etc.,  in  the  sales  book  of 
the  auctioneer,  completes  the  memorandum;^  provided  that 
the  book  be  so  headed  and  otherwise  arranged  that  the  entry 
shall  be  intelligible  and  show  what  the  transaction  is.^  So 
with  the  note  book  of  a  broker,  so  far  as  his  entries  therein 
are  to  be  resorted  to  for  proof  of  any  bargain  and  sale  effected 
by  him  in  that  capacity.  But  it  has  been  much  disputed, 
whether  the  broker's  entry  in  his  book  is  the  memorandum 
intended  by  the  statute,  or  the  bought  and  sold  notes  which  he 
hands  to  his  respective  parties.  It  is  clearly  settled  that  the 
bought  and  sold  notes  together  constitute  a  binding  memoran- 
dum, though  the  broker  make  no  entry  in  hb  book.^     But  for 


169  ;  Fitzmaiirice  v.  Barley,  88  Eng.  Law  &  Eq.  136  ;  Bailej  v.  Sweeting,  SO 
L.  J.  C.  F.  ISO ;  McClean  v.  Nicholle,  i  L.  T.  N.  S.  863. 

■  BarickuMD  v.  KnykeoiM,  6  Blackf.  (Ind.)  21 ;  EUia  v.  Deadmao,  4  Bibb, 
(Ky.)  467 ;  Evans  v.  Frolhero,  13  Eng.  Law  &  Eq.  16S. 

S  Salmon  Falls  Manufacturing  Co.  v.  Goddard,  14  How.  (S.  C.)  447;  Bat- 
tnniv.  Sellen,SUaiT.&  Johns.  (Md.)  llli  HawUu  d.  Cbace,  19  I^k.  (Man.) 
e02. 

3  Bairy  c.  Coombe,  1  Pet  (8.  C)  640;  Parker  e.  Mclrer,  1  Desaiu.  Ch. 
(S.  C.)  !89  ;  Bonrland  t>.  County  of  Feoria,  16  IlL  R.  638. 

*  Haoion  V.  Barnes,  3  Gill  k  Johns.  (Ud.)  359 ;  Fenwick  v.  Floyd,  1  Harr. 
&  Gill,  (Md.)  172;  Barney  v.  Patterson,  6  Harr.  &  Johns.  (Md.)  205;  Elfe  v. 
Gadsden,  2  lUch.  (S.  C.)  878 ;  Nichol  i>.  Ridley,  5  Yeig.  (Tenn.)  63. 

S  See  the  cases  cited  in  note  to  §  Z6d,  poll.  A  copy  of  sach  entry,  however, 
is  not  admlsnble  to  bind  the  parties.     Davis  n  Robertson,  3  Cons.  R.  (S.  C.)  71. 

s  Gill  V.  Bicknell,  3  Cusb.  (Mass.)  358;  First  Baptist  Church  of  Ichaus  i>. 
Bigelow,  18  Wend.  (N.  T.)  28.  The  Revised  Statutes  of  New  York  have  ei- 
pressly  provided  what  shall  be  the  nature  of  the  book  in  which  an  auctioneer's 
entry,  to  be  binding,  must  be  mfide.     See  Appendix. 

7  Uaweaii.  Forster,!  Moo.  &  Rob,  868;  Eucker  o.  Cammeyer,  1  Esp.R.  106; 
Hicks  V.  Hankin,  i  lb.  114;  Chapman  d.  Partridge,  S  lb.  256;  Dickenon  v. 
Liiwal,  1  Stark.  R.  128;  Soameso.  Spencer,  1  Dow.  &  Ry.  32  ;  Short  u.  Spec k- 
tMD,  3  Barn.  &  Add.  962 ;  Grant  e.  Fletcher,  S  Barn.  &  Cres.  436 ;  Goom  b. 
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this  purpose,  the  rale  is,  they  must  agree  in  their  terms. 
When  they  do  not  agree,  or  when  they  both  state  a  contract 
different  from  that  entered  in  the  hook,  the  question  is  presented, 
which  is  the  memorandum ;  and  on  this  point  there  is  unques- 
tionable conflict  in  the  decisions.  In  the  latest  of  the  EngUsh 
cases,  however,  it  was  determined  by  a  m^ority  of  the  judges 
of  the  Queen's  Bench,  that  if  the  bought  and  sold  notes  di^, 
reference  may  he  had  to  the  book  entry,  as  being  really  the 
memorandum,  of  which  the  notes  were  merely  meant  as  copies.^ 
Which  of  the  two  shall  govern  when  the  notes  state  a  different 
contract  from  the  book  entry,  is  the  more  direct  and  essential 
question,  and  it  seems  to  be  stiU  undecided ;  though  Erie,  J., 
in  the  case  in  the  Queen's  Bench,  intimates  that,  in  the  absence 
of  any  commercial  usage  to  rely  exclusively  on  the  notes,  the 
parties,  by  accepting  and  acquiescing  in  them,  might  be  taken 
to  have  ratified  the  bargain  therein  expressed,  and  so  adopted  it 
instead  of  the  original  entry.  Of  course,  if  there  are  no  bought 
and  sold  notes,  or  none  which  agree  together,  and  no  book 
entry,  the  contract  cannot,  so  far  as  it  depends  upon  written 
evidence,  be'  enforced ; '  unless,  indeed,  as  luis  been  suggested, 
the  defendant,  by  recognizing  one  of  the  notes  aa  containing 
correctly  the  terms  of  the  bargain,  may  be  considered  to  baVe 
accepted  and^ratified  it.* 

Aflalo,  6Ib.  117;  Truman  r.  Loder,  II  Adol.  &  EIL  589 ;  Sirewrigbt  d.  Archt- 
bald,  17  AdoL  &  EU.  N.  S.  lOS. 

1  Camming  v.  Roebuck,  Holt,  1T2 ;  Tbomton  e.  Eempster,  S  TauDt  786 ; 
Gregson  v.  Ruck,  4  Add.  &  Ell.  N.  S.  737 ;  Grant  o.  Fletcher,  and  Sivewright 
IT.  Archibald,  iupra;  Follier  v.  Collins,  3  Wend.  (N.  Y.)  499;  Davis  o.  Shields, 
26  lb.  341  ;  Suydom  v.  Clark,  2  Sand.  (N.  T.)  183. 

s  Sivenright  u.  Archibald,  supra.  And  see  Haves  t>.  Forster,  supra;  HiDde 
0.  Whitehouae,  7  Eaat,  558;  Pitts  v.  Beckett,  13  Meea.  &  Wels.  743  ;  Heyraan  n. 
Neale,  2  Camp.  337;  Tbomton  v.  Meux,Hoo.  &  Mai. 43  ;  Tbomton  p.  Oharies, 
9  Mees.  &  Wela.  802  ;  Townend  p.  Drakeford,  1  Car.  &  Kir.  20 ;  Toomer  v. 
Dawson,  Cbeves,  (8.  C.)  68.  ^ere  the  bought  and  sold  notes  constitute  the 
memorandum  relied  on,  it  must  be  so  averred  in  the  declaratjon.  Rayner  v. 
Linthome,  Ry.  &  Moo.  325,  ' 

3  Grant  v.  Fletcher,  5  Bam.  &  Cres.  486 ;  Sivewright  n.  Archibald,  (upra. 

*  Erie,  J.,  in  Sivewright  v.  Archibald,  lupra.    In  this  case  the  judges,  being 
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§  S4<8,  It  is  equally  immaterial  whether  the  memorauduin 
is  written  in  ink,  or  pencil,  or  otherwise,  or  it  may  be  not 
written  at  all,  bnt  printed  or  stamped.^ 

§  SIS  a.  As  to  the  ^me  when  it  must  be  executed,  it  is  set- 
tled that  it  may  be  at  any  time  subsequent  to  the  formation  ot 
the  contract  by  the  parties  and  before  acdoo  brought.*  It  has 
been  sometimes  doubted  whether  it  might  not  be  after  action 
brought,  upon  the  ground  that  the  statute  only  meant  to  secure 
written  evidence  of  the  contract.'  But  ^ere  appears  to  have 
been  no  direct  dedsion  to  diat  effect,  and  the  weight  of  opinion 
as  well  as  of  reason  is  against  it.^ 

§  349.  In  the  case  of  auctioneers,  the  general  rule  just 
stated  seems  not  to  apply.  In  Buckmaster  v.  Harrop,  Lord 
Chancellor  Erskine  decided  (the  point  being  directly  presented 
on  the  facts)  that  an  auctioneer's  entry,  to  be  valid  as  a  mem- 


dirided,  delivBTed  opioioDa  teriatim,  and  tha  whola  subject  (tf  broker**  note*  wid 
entriea  will  be  found  there  diiciuwd  at  length  and  the  sathoritiea  carerully 
ezBinined. 

1  Saundenon  n.  Jtckaon,  2  Bob.  &  PulL  333 ;  Schneider  r.  Norria,  i  Maule 
&  S.  !86 ;  Jacob  r.  Kirk,  2  Moo.  k  Rob.  S31 ;  Pitta  v.  Beckett,  13  Meea.  &  Wels. 
743 ;  G«ai7  v.  FbTdc,  5  Bam.  k  Crea.  !34  ;  Claaoa  n.  Bailey,  14  John*.  (N.  Y.) 
tU  ;  Tielie  v.  Osgood,  S  Barb:  (N.  T.)  132 ;  M'Dowell  r.  Chambers,  1  Strobh. 
fiq.  (S.  C.)  347  ;  Draper  e.  Pattina,  2  Speera,  (a  C.)  292.  Aa  to  Hgnatnre  by 
priming.  Bee  pott,  §  866. 

*  See  atttt,  g  S46,  and  caaes  there  cited,  where  letten  of  the  defendant  re- 
cognizing the  contract  were  held  aafficient  to  charge  him.  Also,  Williams  v. 
Bacon,  2  Graj,  (Man.)  S87 ;  Sirewright  ■>.  Aivbibald,  1 7  Ad.  &  EU.  N.  S.  107, 
114. 

>  Fricker  v.  ThomlinBOD,  1  Man.  &  6r.  771.  And  tee  MelaoD  v.  DuboU,  18 
Johns.  (N.Y.)  176. 

4  Bill  r.  Bament,  9  Meea.  k  Wels.  S6.  Erie,  J.,  in  Sirewiight  v.  Archibald, 
17  Adol.  &EU.  N.  S.  103.  See  onfe,  S  338.  In  Boae  d.  Cnnynghame,  1 1  Vea. 
990,  before  Lord  Eldou,  where  it  was  neceaaary  for  the  plaintiff  to  show  a  bind- 
ing contract  for  the  purchase  of  land,  existing  prior  to  the  execution  of  a  wiU 
bj  the  purchaser,  so  that  (ihe  contract  being  regarded  in  equity  as  executed) 
tbe  will  would  pass  that  land,  it  was  argned  that  a  letter,  written  prior  to  tbe 
axecution  of  the  will,  mi^ht  be  read  in  connection  with  a  deed  made  sabse- 
(jnentlj  to  its  execution,  so  aa  to  coostitate  a  sufficient  memorandum  of  the  pur- 
chase. It  does  not  appear  that  Lord  Eldon  noticed  the  point,  but  he  decided 
against  llie  sufficiency  of  the  writings  relied  apoo,  oo  other  grounds. 
II" 
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orandutn,  must  be  made  contemporaneoualy  with  the  aak ;  ^  and 
the  laDgnage  o(  many  of  the  cases,  apparently  uncoatradicted, 
is,  that  the  name  of  the  purchaser  mnst  he  writteii  donna  by 
him  immediately  after  die  anDouncement  of  the  bid  and  the 
descent  of  his  hammer  ;  by  which  we  should  understand,  be- 
fore proceeding  to  put  up  another  article.  Mr.  Justice  Story, 
referring  to  this  rule  as  to  auctioneers,  puts  it  on  the  ground 
that  men  are  not  to  be  *'  ensnared  by  contracts  subseqnently 
reduced  to  writing  by  their  agents."'  His  remark  is  casually 
made,  however,  and  the  rale  itself  is  referred  to  by  him  in 
illustradoD,  merely,  of  an  entirety  diflbrent  question  under  the 
statute.  If  we  except  this  remark,  there  appears  to  be  no 
dedsion  upon  the  question,  whether  a  memorandum  made  by 
an  agent,  (other  than  an  auctioneer,)  acting  for  the  party  to  be 
charged,  must  be  contemporaneous  with,  or  immediately  fol- 
low, the  transaction,  any  more  than  if  made  by  the  party  him- 
self. No  such  exception  appears  to  have  be«n  sug^^ted  by 
those  judges  who  have  had  occasion  to  lay  down  the  general 
rule,  that  the  memorandum  may  be  made  at  any  time  before 
action  brought ;  and  we  do  sometimes  find  that  rule  laid  down 
with  more  or  less  distinct  inclusion  of  the  case  of  signature  by 
an  agent,  though,  as  was  before  remarked,  without  its  being 
made  a  point  in  the  decision.^  Again,  the  exception  seems  to 
be  irreconcilable  with  what  we  have  seen  to  be  settled,  namely, 
that  a  broker's  bought  and  sold  notes,  though  there  be  do  pre- 
vious book  entry  made  by  him,  constitute  a  binding  roemoran* 
dum ;  for  such  notes  imply  a  legal  contract  antecedently  made 
and  concluded.  And  if  the  exception  should  be  admitted  in 
cases  of  agency  generally,  it  would  leave  open  the  question, 
what  lapse  of  time  would  deprive  the  agent's  signature  of  its 

1  Buckmuter  v.  Harrop,  13  T«g.  456.  Acid  bm  Mewa  r.  Cftrr,  38  E.  L.  &  £. 
358. 

B  Smith  p.  Arnold,  6  Mas.  (C.  C.)  419. 

3  See,  in  particalar,  Kvewright  v.  Archibald,  ttipro,  per  Erla,  3.,  and  Ibid.  p. 
29S,  per  Patteton,  J. 
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efficacy ;  a  questioo  which,  there  being  no  natural  criterion,  as 
in  the  case  of  the  auctioneer's  entry,  could  not  fail  to  present 
much  difficulty.  It  is  at  all  times  in  the  power  of  the  princi- 
pal to  revoke  the  agent's  authority  to  sign,  before  he  has  ex- 
ecuted it;  and,  on  the  whole,  we  may  be  well  justified  in 
hesitating  to  acbept  a  casual  remark,  even  of  such  ao  eminent 
jurist,  aa  a  binding  statement  of  the  law  on  this  point, 

§  850.  The  written  memorandum  need  not  be  cootained  in 
a  single  paper,  but  may  be  made  out  by  comparing  add  con- 
necting two  or  any  number  of  papers  together.'  Correspond- 
ence by  letter  between  the  parties  is  frequently  taken  as  a 
whole  in  order  to  constitute  the  writing  required  by  the  stat- 
ute.' And  a  letter,  or  other  instrument,  signed  by  the  proper 
party,  may  be,  for  this  purpose,  taken  iu  connection  with  a 
previous  writing  not  signed.'  In  all  these  cases,  however, 
according  to  the  estp.blisbed  rule,  the  mutual  relation  of  the 
several  writings  relied  upon  must  appear  upon  their  face,  and 
cannot  be  established  by  parol  evidence.*    And  although  one 


1  Allen  t>.  Bennet,  3  TaonL  189 ;  Brettel  v.  Williams,  4  Welj^  Hurl.  &  Gord. 
62S  ;  Jscksoo  n.  Lowe,  1  Bmg.  8 ;  Owen  v.  Tbosuu,  3  Myl.  &  Keen,  353 ;  Ver- 
lander  v.  Codd,  Tur.  &  Bua&  SS2 ;  SaJmon  Falls  Man'g  Co.  v.  Goddard,  14 
How.  (S.  C.)  447;  Parkhurat  e.  Van  Cortlandt,  14  Johns.  (N.  T.)  16;  Tallman 
■>.  Franklin,  14  N.  Y.  SS4. 

!  HuddleitoDe  t>.  Briscoe,  II  Yta.  iSZ  ;  Howard  i'.  Okeover,  cited  3  Swantt. 
421 ;  Forster  v.  Hale,  5  VeB.  308 ;  Felthouie  v.  Bindley,  7  Law  Times,  N.  S. 
835.  In  Cbapman  p.  Black,  S  Scott,  SIS,  4  Bing.N.  C  187,  a  demise  was  nuule 
bj  leUers. 

3  Tawney  v.  Crowtber,  8  Bro.  C.  C.  318  ;  De  Biel  v.  Thomson,  8  Beav.  469  j 
Colea  V.  Trecothick,  9  Ves.  234  -,  Saundenon  v.  Jackson,  3  E^  R.  181  ;  Wert- 
era  e.  Russell,  3  Tea.  &  Bea.  187 ;  Dodge  n.  Van  Lear,  5  Cranch,  (C.  C.)  278; 
Gale  r.  Mison,  6  Cow.  (N.  Y.)  448 ;  Toomer  v.  Dawson,  Cheves,  (S.  C.)  68. 
But  if  it  refer  to  a  writing  to  be  subsequently  prepared,  that  ia  not  sufGcient. 
Wood  V.  Midgley,  S  De  G.,  M.  &  G.  41.     And  seepMf,  S  S60. 

*  Clinso  v.Cooke,  1  Scb.  tt  Lef.  22;  Jacob  v.  Kiric,  2  Moo.  &  Bob.  221 ; 
Uontacute  i>.  Uaswell,  Stra.  136 ;  Morion  e.  Dean,  IS  MeL  (Man.)  S88  ;  Moala 
V.  Buchanan,  11  Gill  &  Johns.  (Md.)  814 ;  Freeport  v.  Bartol,  3  Greenl.  (Me.) 
849 ;  Abeel  v.  Kadclifi;  13  Johns.  (N.  Y.)  SOO ;  Nichols  n.  Johnson,  10  Conn. 
198;  Ider.  Stanton,  IS  Venn.  H.  690;  Adams  n.  McMillan,  7  Fort.  (Ala.)  79; 
Waul  t>.  Eirkman,  6  Cnsh.  (Miss.)  S2S;  O'Donnell  o.  Leaman,  48  Maine  R. 
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writing  refer  Bpedfically  to  uiother,  the  terms  of  the  ioteDcled 
contract  may  still  be  left  in  doubt,  and  the  requirement  of  the 
statute  be  unsatisfied,  for  want  of  certiunty  in  the  writing  re- 
ferred to.  Thus,  in  the  case  of  Brodie  v.  St.  Paul,  which  was 
a  suit  in  equity  to  enforce  aa  agreement  to  execute  a  lease,  the 
parties  had  signed  an  agreement  referring  to  another  paper  as 
containing  the  terms  and  conditions  ;  but  this  paper  contained 
other  terms  and  conditions  besides  those  which  were  to  be  em- 
braced'^in  the  proposed  lease,  the  latter  embracing  only  such 
among  them  as  the  defendant  had,  on  a  previous  occasion,  read 
to  the  plaintiff.  The  court  rejected  parol  testimony  to  show 
what  passages  had  been  so  read,  as  manifestly  against  the 
Statute  of  Frauds.* 

§  351.  Boydelt  p.  Drummond  is  a  conspicuous-  case,  bear- 
ing upon  the  general  rule  above  laid  down.'  The  Messrs.  Boy- 
dell,  being  about  to  publish  an  illustrated  Shakspeare,  prepared 
two  prospectuses  contiuning  the  terms,  etc.,  on  which  the  num- 
bers were  to  be  furnished,  and  had  tbem,  and  also  a  book  en- 
titled simply  '.'Shakspeare  subscribers,  tbeir  signatures,"  (but 
not  referred,  to  in  the  prospectuses,  nor  referring  to  them,) 
lying  about  the  shop.  The  defendant  put  his  name  down  in 
the  book  among  the  subscribers ;  but  it  was  held  in  the  Court 
of  Queen's  Bench  that  he  was  not  liable  on  his  subscription, 
there  being  no  such  connection  between  the  prospectuses  and 
the  book,  on  their  face,  as  to  enable  the  court  to  consider  them 
together  as  constituting  one  complete  memorandum.  There 
was  also  in  the  case  a  letter  from  the  defendant,  in  reply  to 
one  from  the*  plaindff  calling  upon  him  to  take  and  pay  for 


1«8;  Blair  v.  Snadgnaa,  1  Saeed,  (Tenn.)  1 ;  Wills}'  ».  Roberta,  27  Hisacmri, 
8S6.  It  seems  tbat  fastening  two  or  more  papers  together,  after  they  ha,va  b«eD 
eepanttely  prepai«d,  is  not  aufficieoL  Tatlman  v.  Franklin,  8  Duer,  (N.  7.) 
S9S. 

1  Brodie  v.  St.  Paul,  I  Vea.  Jr.  326.  But  see  McDonaid  ■>.  Longbottom,  2  L. 
T.  N.  S.  807. 

>  Bofdell  o.  DmmmoDd,  It  Eut,  142. 
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his  numbere,  wfaereia  he  said  that  he  ceased  taking  the  num- 
bers of  the  Bojilell  Shakspeare  maaj  years  before,  in  conse- 
queDce  of  the  en^agemeni  Dot  being  fulfilled  on  the  part  of  the 
proprietors,  etc. ;  but  notwithstanding  it  was  urged  by  the 
eoonset  that  do  other  engagement  between  the  parties  was 
shown  to  have  existed,  beyond  what  was  contained  in  the  pros- 
pectus,  the  court  held  the  letter  insufficient;  Lord  Elleubo- 
rough  remarking  that  the  engagement  could  not  be  shown  to 
be  that  of  the  particular  prospectus,  without  parol  evidence, 
which  the  statute  would  exclude  ;  bat  if  there  had  been  a  plain 
reference  to  the  particular  prospectus,  that  might  have  helped 
the  plaintiff. 

§  d5S.  It  would  seem,  however,  to  be  not  entirely  clear  that 
of  the  sevo-al  writings  relied  upon  as  forming  the  memoran- 
dum, one  must  refer  specifically  to  the  other,  although  several 
of  the  cases  state  the  rule,  in  general  terms,  to  that  e^t.  In 
Allen  V.  Bennet,  the  defendant  having,  by  his  agent,  made 
and  signed  a  memorandum  for  the  sale  to  the  plaintiff  of 
"  8  cwt.  of  fine  shag  tobacco,"  and  of  a  quantity  of  rice  and 
other  tobacco,  and  it  being  objected,  in  an  action  for  non- 
delivery, that  the  plaintiff's  name  did  not  appear  in  the  writing, 
a  letter  was  produced,  written  by  him  to  the  defendant,  in 
which  he  says :  "  The  S  cwt.  of  fine  shag  tobacco  I  wish  im- 
mediately forwarded,  aa  I  have  sold  it,  and  it  is  wanted.  I 
likewise  want  the  invoice  of  the  rice  and  the  other  tobacco." 
It  was  held  that  this  letter  was  so  connected  ^th  the  first 
memorandum  that  it  might  be  read  therewith  to  show  the 
name  of  the  buyer .^  Agun,  in  the  case  of  Johnson  v.  Dodg- 
B«n,  in  the  Court  of  Exchequer,  the  memorandum  of  a  bar- 
gain for  the  sale  of  hops,  signed  by  the  plaintiff's  agent,  was 
as  follows :  "  Sold  John  Dodgson  [the  defendant]  ^  pockets, 
Playsted,  1836,  Sussex,  at  IOS9.;  i  pockets,  Selme,  Beckley, 
at  953.    The  bulk  to  answer  the  sample,"  etc.    The  defendant, 

1  Alien  V.  Bennet,  S  Taoat  173. 
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on  the  same  day,  wr6te  to  the  plaintifis  requesting  them  to 
deliver  "  the  9!^  pockets  Playsted,  and  the  4  pockets  Selme, 
I8S6,  Sussex,"  to  a  third  party.  It  was  insisted  that  the  de- 
fendant's letter  and  the  previous  memorandum  should  not  he 
read  together ;  that  parol  evidence  must  be  introduced  to  show 
that  there  was  only  one  such  contract,  i.  e.,  for  hops  of  a  cei^ 
tain  description.  To  that  Lord  Abinger  said  :  "  The  statute 
does  not  absolutely  exclude  parol  evidence.  It  only  requires 
that  there  shall  he  a  note  of  the  contract  ih  writing,  in  order 
to  exclude  fraud  or  mistake  in  its  terms."  It  was  not  found 
necessary  in  the  decision  to  pass  upon  this  point,  but  the  opin- 
ion of  the  majority  of  the  court  appears  to  have  been  that  the 
letter  and  the  previous  writing  were  so  connected  as  to  form 
one  memorandum  to  satisfy  the  statute.  Lord  Abinger,  in 
delivering  judgment,  after  remarking  that  the  case  was  clear 
on  other  grounds,  said :  "  If  it  rested  upon  the  question  as  to 
the  recognition  of  the  contract  by  the  letter,  there  might  have 
been  some  doubt,  although  even  upon  that  I  should  have 
thought  the  reference  to  the  only  contract  proved  in  the  case 
sufficient."  BoUaud,  B.,  expressed  his  inclination  to  hold  the 
same ;  but  Parke,  B.,  s»d,  that  if  the  question  had  turned 
upon  that  point,  he  should  have  had  very  considerable  doubt 
whether  the  letter  referred  suflBciently  to  the  contract ;  remark- 
ing that  it  referred  to  the  subject-matter,  but  not  to  the  specific 
contract* 

§  353.  It  appears  also  to  have  been  dedded  by  the  Supreme 
Court  of  the  United  States,  in  quite  a  recent  case,  that  a  mem- 
orandum of  a  bargain  for  the  sale  of  goods,  signed  by  the  de- 
fendant, but  ambiguous  in  some  of  its  terms,  might  be  read  in 
connection  with  a  bill  of  parcels  subsequently  made  out  by  the 

■  Johnson  t).  Dodgson,  S  Mees.  &  Wele.  653.    It  was  raid  in  the  ugumeDt  of 

tliis  case,  npOD  the  authority  of  Eennett  v.  Milbank,  1  Moo.  &  Sc.  103,  that  a 

letter  from  a  debtor,  to  save  againet  the  Statals  of  Limitatioiu,  muit  refer  (pecif- 

.   ically  to  the  debt  id  question ;  but  Parke,  B.,  remarked  that  that  was  questjon- 

able,  and  cited  Lechmere  v.  Fletcher,  1  Cro.  &  Meet.  623. 
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seller  and  uot  ugned  by  the  defendant  at  all,  for  the  purpose  of 
explaining  those  ambiguities ;  though  the  former  writiDg  con* 
tained  no  reference  to  anything  outside  of  itself,  and  the  latter, 
BO  far  as  the  report  shows,  merely  imported  a  sale  correspond- 
ing with  that  indicated  in  the  memorandum.^ 

S  d54>.  We  shall  presently  see  that  whether  a  memorandom 
is  or  is  not  signed,  within  the  meaning  of  the  statute,  depends 
upon  the  intention  of  the  party  in  affixing  his  name.  But  the 
rule  in  regard  to  the  intention  of  the  party  does  not  seem  to 
be  scv  narrowly  applied,  in  determining  whether  a  paper  suffi- 
ciently executed  for  the  purposes  of  a  memorandum  shall  bind 
the  party  as  such.  Where  a  paper  is  drawn  up  and  signed  for 
the  mere  purpose  of  having  an  agreement  prepared,  as,  for 
instance,  an  inventory  of  articles,  or  a  list  of  heads  to  be  em- 
braced therein,  it  is  of  course  not  to  be  itself  taken  as  the 
agreement'  And  although  drawn  up  as  the  final  obligation,  if 
it  is  retained  by  the  party  signing  it,  and  never  in  any  way 
delivered  as  his  agreement,  it  cannot  bind  him.'  But  an  in- 
strument so  drawn  as  to  recognize  the  obligation,  though  not 
for  that  special  purpose,  will,  if  it  is  delivered  to  the  other 
party  and  accepted  by  him,  suffice  for  a  memorandum  under 
the  statute.*  As  was  said  by  the  Supreme  Court  of  the 
United  States,  in  a  case  where  the  memorandum  reUed  on  was 
a  statement  of  account :  "  Courts  of  Equity  are  not  particular 


1  Salmon  Falla  Man.  Co.  ■>.  Goddard,  14  How.  446. 

>  Cooke  ».  Tombs,  2  AnsL  4!0;  Pipkin  d.  Jame«,  1  Hamph.  (Tenn.)  326. 
And  Bee  Whitchoreh  v.  Bew,  2  Bro.  C.  C.  659 ;  Thynno  p.  Glengall,  2  CI.  ft 
Fm.  N.  S.  131 1  Montacute  v.  Maxwell,  Stra.  SSS ;  Row  c.  Cnnrnghame,  11 
Vea.  fiSO ;  Glengall  c.  Barnard,  1  Keen,  769. 

»  Grant  o.  LeTaa,4  Barr.  (Pa.)  S3S ;  Jobnson  t>.  Brook,  81  Min.  K.  17 ;  San- 
bora  V.  SaDborn,  7  Gray,  (Maaa.)  142,  But  tee  Bowlea  v.  Woodson,  S  Grat. 
(Va.)  178. 

*  Ellii  p.  Deadman,  4  Bibb,  (Ky.)  4G7;  Smith  v.  Anold,  5  Mai.  (C.  C.)41S; 
Sbippey  v.  Derriaon,  6  Esp.  B.  190;  Evans  v.  Pratbero,  IS  K  L.  ft  E.  163; 
Howe  0.  Dewing,  2  Gray,  (Mate.)  476  ;  DurreU  t>.  Evani,  7  L.  T.  N.  S.  97. 
And  see  Dobell  v.  Hntcbinaon,  S  Adol.  &-EU.  S90 ;  Sngden,  Tendon  and  Vwe- 
cbuera,  114. 
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as  to  the  direct  and  immediate  purpose  for  whicb  the  written 
evidence  of  a  contract  is  created."^  And  it  seems  the  same 
remark  applies  with  equal  force  to  Courts  of  Law,  as  regards 
the  Statute  of  Frauds.  It  has  been  decided  that  letters  ad- 
dressed to  a  third  puly^  for  instance,  stating  and  affirming  a 
contract,  may  be  osed  against  the  writer  as  a  memorandum  of 
it.'  And  an  instrument  intended  to  operate  as  of  a  higher 
nature,  but  insufficient  for  that  purpose,  as,  for  instance,  a 
deed  of  land  which  is  defective  in  not  having  an  kabendum,  or 
a  bond  to  convey  land,  signed  after  the  obUgatory  part  instead 
of  at  the  foot,  may  be  available  as  a  simple  memorandum.' 
Of  course,  a  memorandum  prepared  and  intended  to  bind  the 
parties  is  not  deprived  of  its  effect,  because  it  is  preliminary  to 
the  preparation  of  a  more  solemn  and  formal  instrument.* 

§  S55.  Whatever  be  the  form  of  the  memorandum,  the 
statute  requires  that  it  be  tigned.  Though  it  should  be  all 
written  out  with  the  party's  own  hand,  there  must  still  be  a 
mgnature.'  Sealing  does  not  appear  ever  to  have  been  consid- 
ered necessary  under  the  fourth  section.*     But  whether  sealing 


'  Barry  r.  Coombe,  1  Pet  (a  C.)  610. 

■  Moore  0.  Hart,  1  Vem,  1 10 ;  Ajlifie  o.  Tracy,  2  P.  WmB.  65 ;  Fagate  b. 
Banford,  S  Litt.  (Ky.)  363.  Aod  see  Nbal  «.  Cox,  Peck.  (Teon.)  443.  A 
■uggeation  is  apparently  Diade  to  the  contnry,  though  not  acted  apoD,  in  Book 
I..  Hckwell,  1  Will.  (Venn.)  187 ;  Clark  i..  Tacker,  3  Sand.  (N.  Y.)  157  ;  Kin- 
loch  i>.  Savage,  1  Speera,  Ch.  (8.  C.)  470;  Wright  v.  Cobb,  5  Sneed.  (Tenn.) 
143. 

a  Beeves  r.  Fye,  I  Crandi,  (C.  C.)  319  ;  Aigenbrighl  v.  CampbeU,  9  Hen.  & 
Mun.  (Va.)  144. 

4  Fowle  t>.  Freeman,  S  Ves.  3S1.  See,  howsTer,  Wood  t.  Midglej,  6  De  Q., 
U.&G.41. 

9  Bawdeg  «.  Amharat,  Preo.  in  Ch.  402 ;  Hawkins  r.  Holmes,  1  P.  Wnu.  770  ; 
and  Ithel  u.  Potter,  there  cited ;  Selby  v.  Selby,  S  Meriv.  3 ;  Hubert  v.  Moraav, 
13  Moo.  316  i  Hubert  v.  Turner,  4  Swtl,  (N.  R.)  486  ;  Bailey  n.  Ogden,  S 
Johns.  (N.  Y.)  S99 ;  Anderson  v.  Harold,  10  Ohio  B.  399  ;  Barry  tr.  Law,  1 
Cranch,  (C.  G.)  77. 

«  Wheeler  v.  Newton,  Free  in  Ch.  16 ;  S.  C,  more  foUy  reported  in  3  Eq. 
Cas.  44,  c.  6 ;  Worrall  v.  Mann,  I  SehL  (N.  Y.)  233 ;  Farris  v.  Martin,  And 
Hartia  V.  Farris,  10  Hnmpb.  (Tenn.)  495. 
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amounts  to,  and  may  take  place  of,  a  signature,  within  the 
meaning  of  that  section,  is  a  question  which,  it  seems,  must  be 
considered  still  open.  It  was  said  by  a  majority  of  the  judges 
ID  the  case  of  Lemayne  V,  Stanley,  deoded  within  four  years 
after  the  enactment  of  the  Statute  of  Frauds,  that  a  party's 
sealing  his  will  was  a  sufficient  signature,  for  that  "  s^fnum 
was  no  more  than  a  mark,  and  sealing  was  a  sufficient  mark 
that  this  was  his  wiU."^  Next,  it  is  reported  by  Strange  that 
Chief  Justice  Raymond,  on  an  issue  directed  out  of  Chancery, 
ruled  diat  sealing  a  will  was  a  signing  within  the  Statute  of 
Frauds  and  Perjuries.^  And  still  later,  as  appears  in  the  re- 
port  of  Atkyns,  Lord  Hardwicke  "  seemed  to  think  that  seal- 
ing without  ugniog,  in  presence  of  the  witness,  would  have 
been  sufficient "  to  make  a  will  good,  but  said  it  was  a  point 
proper  to  be  determined  at  law.^  A  few  years  afterwards  the 
Exchequer  barons  condemned  the  opinion  of  die  judges  in 
Lema3me  v.  Stanley,  considering  it  a  strange  doctrine,  for  that, 
"  if  it  were  so,  it  would  be  very  easy  for  one  person  to  forge 
any  man's  will  by  only  forging  the  name  of  any  two  obscure 
persons  dead,  for  be  would  have  no  occasion  to  forge  the  testa* 
tor's  hand ;  "  and  they  said  that  if  the  same  thing  should  come 
in  question  again,  they  should  not  hold  that  sealing  a  will  only 
was  a  sufficient  signing  witiiin  the  statute.*  More  lately.  Lord 
Eldon,  in  the  case  of  Wright  v.  Wakeford,  alluding  to  the  old- 
doctrine  that  sealing  was  sufficient  where  the  statute  prescribed 
signing,  declared  that  the  contrary  had  been  held  for  a  long 
time,  adding  that  "  so  far  is  sealing  from  being  equivalent  to 
signing  that  it  is  determined  that  sealing  is  not  necessary."  ^ 
But  his  Lordship  refers  to  no  cases  in  support  of  his  remark. 


>  Lemayne  v.  Stanley,  3  Lot.  1. 

"  Warneford  v.  Wanwrfbrd,  Stra.  784. 

3  G17IB  D.  G17U,  i  Atk.  17T.     But  MO  GrayBOn  V.  AtkinsoD,  2  Yea.  Sen. 
«fi4. 
*  Smith  V.  Etuib,  1  Wils.  SIS. 

>  Wright  t>.  Wakefiwd,  IT  V«s.  ib4.    With  Ntnumon,  howeTer,  il  may  Iwr 
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§  855  a.  WithiD  a  very  few  years,  the  Court  of  Exchequer 
have  bad  this  question  under  conaider^tion  in  a  case  arising 
directly  upon  the  fourth  section'of  the  statute,  where  an  agree- 
ment, which  -waa  by  its  terms  not  to  be  performed  within  a 
year  from  the  making,  was  put  in  writing  and  sealed  but  not 
signed.  There  was  a  subsequent  written  notice  signed  by  the 
defendant,  referring  to  this  writing  so  as  in  the  opinion  of  the 
court  to  make  a  complete  memorandum,  and  to  render  a  decis- 
ion as  to  the  sufficiency  of  sealing  unnecessary  ;  but  notwith- 
standing that,  each  of  the  barons  expressed  his  nnqnalified 
opinion  that  the  prior  instrument,  being  sealed,  waa  auffident 
within  the  atatute.  Baron  Rolfe'a  remarks  very  clearly  present 
the  argument  upon  which  his  assodates  and  himself  rested 
that  opinion.  He  says :  "  I  am  strongly  inclined  to  think  that 
the  statute  does  not  extend  to  deeds,  becauae  its  requirements 
would  be  satisfied  by  putting  their  mark  to  the  writing.  The 
object  of  the  atatute  was  to  prevent  matters  of  importance 
from  resting  on  the  fr^  testimony  of  memory  alone.  Before 
tiie  Norman  time,  signature  rendered  the  instrument  authentic. 
Sealing  was  introduced  becauae  the  people  in  general  could  not 
write.  Then  there  aroae  a  distinction  between  what  was  aealed 
and  what  waa  not  sealed,  and  that  went  on  until  sodety  be- 
came more  advanced,  when  the  statute  ultimately  said  that 
certain  iustrnments  must  be  authenticated  by  signature.  That 
means  that  such  instruments  are  not  to  rest  on  parol  testimony 
only,  and  it  was  not  intended  to  touch  those  which  were  ah-eady 
authenticated  by  a  ceremony  of  a  higher  nature  than  a  signa- 
ture or  a  mark."  * 

§  355  h.  Although,  in  this  case,  as  in  all  its  predecessors, 


gud  to  be  qnile  obnooa  that  althtnigb  sealing  maj  not  be  preciiel;  eqahalent 
to,  it  maj  be  tomething  higher  and  more  «olemn  tfaan,  mere  Bignatare ;  m  that 
the  inference  that  it  waa  insufficient  would  not  taUon  from  its  being  nonecev- 
sary.     See,  also,  Morrison  u.  Toumonr,  18  Ve*.  176. 

1  Cherry  v.  Hemmiog,  i  Wels.,  Hurl.  &  Gord  6S1.'    See  aMt,  $  9,  as  to  seal- 
ing beiDg  a  sufficient  execution  of  a  lease  ander  the  first  section  of  the  statnte. 
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(«xoept  pSeiliaps  that  reported  by  Strange,)  the  point  of  the 
snfficieDcy  of  sealing  was  not  necessarily  passed  upon,  atill  the 
deliberate  expression  of  the  opinion  of  so  eminent  a  bench 
must  be  admitted  to  carry  with  it  great  weight,  and,  it  seems, 
goes  nearly  to  settle  the  question.  Upon  what  may  be  really 
considered  the  most  serious  argument  agaiust  it,  namely,  the 
fadlity  of  forging  an  instrument  authenticated  by  sealing  alone, 
it  must  be  admitted  that  there  is  no  more  danger  than  in 
allowing  the  mark  of  the  party  for  that  purpose,  and  the  latter 
has  always  been  held  sufficient.* 

§  3^6.  A  printed  signature  will  also  answer  the  require- 
ments  of  the  statute,  if  it  appear  to  have  been  so  intended. 
ThAs,  if  a  trader  who  is  in  the  habit  of  delivering  printed  bills 
of  parcels  to  which  bis  name  is  prefixed,  delivers  one  contain' 
ing  the  necessary  particulars  of  the  contract,  it  is  sufficient.' 
Id  a  case  where  the  defendant's  name  as  vendor  was  printed 
at  the  bead  of  a  bill  of  parcels,  and  the  plaintiff's  name  as 
vendee  was  written  in  below  in  the  defendant's  handwriting. 
Lord  Ellenboroagh  held  that  the  defendant  had  thus  affirmed 
the  printed  name  as  his  own ;  but  remarked  that  if  the  case 
had  rested  merely  on  the  printed  name,  unrecognized  by,  and 
not  brought  home  to,  the  party,  as  being  printed  by  htm  or  by 
bis  authority,  so  that  the  printed  name  had  been  unappropriated 
to  the  particular  contract,  it  might  tiave  afforded  some  doubt 
wfiether  it  would  not  have  been  trenching  upon  the  statute  to 
have  admitted  it.'     There  would  seem  to  be  no  doubt  that  a 


1  Selby  t>.  Se% ,  3  Heriv.  2 ;  Scbneider  ■>.  Norris,  2  Maule  &  &  286,  per 
Lord  GUenboroagfa.  Aod  Bee  the  following  cues  holding  the  exeoadon  of  a 
irill  by  mark  to  be  good.  Wilson  v.  Beddard,  12  Sim.  28 ;  Taylor  v.  Dening, 
3  II«v.  &  Per.  22S ;  Jackson  ■>.  Van  Duaen,  b  Johoi.  (N.  Y.)  U4 ;  In  re  Field, 
8  Cnrt  (Prer.)  782. 

s  SaunderHiii  ■>.  Jackaon,  3  Egp.  R.  181.  And  see  Commonwealtb  e.  Bay,  8 
Gray,  (Man.)  447. 

3  Schneider  o.  Nonis,  S  Maule  h  S.  2SS.  Since  the  Revised  Statutes  of 
New  fork,  requiring  tb&  memorandum  to  be  "subscribed,"  it  is  held  in  that 
State  that  an  actual  mantial  aabscriptioD  in  wri^g  it  oecessary,  and  ibat  a 
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man's  stamping  or  impressing  his  nune  himself  on  the  memo* 
raodum  is  a  good  signature.'^ 

§  357.  In  r^ard  to  the  place  of  the  signature,  there  is  no 
restriction.  It  may  be  at  the  top,  or  in  the  body,  of  the  memo> 
nudum  as  well  as  at  the  foot.  It  was  held  in  a  very  early 
case  that  an  instrument  m  a  testator's  handwriting,  commenciDg 
"  I,  A.  B.,  do  make,"  etc.,  was  safBciently  signed  as  a  will ; ' 
and  the  same  rule  has  been  applied  in  many  cases  of  memo- 
raoda  of  agreement  commencing  in  the  same  way,  or  in  the 
third  person,  as  "  Mr.  A.  B.  profHises,"  etc.*  But  the  name, 
besides  being  in  his  handwriting,  must  always  be  inserted  in 

'  such  a  manner  as  to  aathendcate  the  instrument  as  the  act  of 
the  party  executing  it,  or,  in  other  words,  to  amount  to  an 
acknowledgment  that  it  is  bis  agreement*  The  mere  insertiMi 
of  his  name  in  the  body  of  an  instrument,  where  it  is  appli* 
cable  to  a  particular  purpose,  will  not  constitute  a  signature 

.  within  the  meaning  of  the  statute.*  And  although  it  be  so 
inserted  as  to  control  and  direct  the  entire  instrument,  still  the 
better  opinion  seems  to  be  that  its  insertion  must  also  be 
intended  as  a  final  signature,  and  that  if  it  appear  that  the 


printed  lign&taTe  ig  not  nifficieat.  Tielie  e.  Oqpmd,  8  Barb.  IS! ;  Davis  v. 
Shieldi,  28  Wend.  391. 

1  Pitts  V.  Beckett,  IS  Meet.  &  Wela.  743.  Quare,  iC  this  woald  Dot  uitiafy 
tbe  New  York  statute  cited  in  the  latt  note? 

>  Lemayne  p.  Stanley,  S  I«t.  I  ;  Freem.  638. 

3  Knight  V.  Crockford,  I  E^  R.  ISS;  Ogilvie  v.  Foljambe,  8  Heriv.  33; 
MoRiMm  V.  Tooniour,  18  Tea.  175 ;  Fropert  v.  Parker,  I  Rom.  &  My.  6S5; 
Weatern  c.  Buwell,  3  Yes.  &  Bea.  1S7  -,  Fenniman  v.  Hartahom,  13  Man.  B. 
87  ;  Hatrkini  n.  Chace,  13  Pick.  (Mase.)  G02  ;  Yerbj  n.  Grigabj,  9  Leigh,  (T«.) 
S87;  Bleakley  v.  Smith,  II  Simons,  ISO;  Holmes  c.  UackereL,  8  C.  B.  (S.  S.) 
789.  The  Now  York  Court  of  Appeals  have  decided,  (reversing  the  judg- 
ment of  the  Supreme  Coart,)  that,  since  their  Revised  Statutes  requiring  tbe 
memorandum  to  be  siducr^d,  the  signature  muit  be  at  the  foot  James  v. 
Patten,  2  Seld.  9. 

*  See  cases  uitud  in  last  note.  The  Supreme  Court  or  Maryland  has  repu- 
diated this  doctrine.     Higdoti  d.  Thomas,  1  Harr.  &  Gill,  139. 

s  Stokes  D.  Moore,  1  Cox,  319  ;  Hubert  i>.  Turner,  i  Scott,  N.  R.  486 ;  Cabot 
e.  Haskins,  3  Pick.  (Uasa.)  95.    But  see  Higdon  v.  Thomaa,  lupra. 
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inBtroment  was  to  be  fartlier  executed,  it  will  not  be  taken  to 
have  already  been  sufficiently  signed.  Sucb  was  the  deciaion 
of  the  High  Court  of  Delegates,  in  a  case  of  a  will  where 
both  real  and  personal  property  were  disposed  of,  and  the  tes- 
tatrix signed  and  sealed  it,  a  clause  of  attestation  in  the  com- 
mon form  being  subjoined,  but  there  was  no  subscription  of 
witnesses ;  and  the  will  was  fouod,  at  her  death,  wrapped  in 
an  envelope  on  which  was  written,  "  I  signed  and  sealed  my 
will  to  have  it  ready  to  be  witnessed  the  first  opportunity  I 
could  get  proper  persons ; "  it  was  held  not  well  signed  so  as 
to  pass  even  the  personal  property.^  The  same  view  baa  been 
taken  by  high  authority  in  several  cases  arising  upon  the  fourth 
section.'  It  was  criticised  by  Lord  Eldon,  it  is  true,  in  Saun- 
derson  v.  Jackson,  where  he  said  that  if  a  man  make  a  memo> 
random  commencing,  "  I,  A.  B,,"  etc.,  it  ia  held  suflicient, 
though  it  is  manifest  he  intends  a  farther  signature.'  But  it 
may  be,  with  diffidence,  questioned  whether  this  broad  observa^ 
tion  ih  justified  by  the  authorities.  Where  instruments  com- 
mencing in  the  first  person  have  been  taken  to  be  we)l  signed, 
without  subsequent  subscription,  they  generally  appear  to  have 
been  so  attested,  or  accompanied  by  acts  of  the  party  so  clearly 
showing  that  he  regarded  the  instrument  as  complete,  as  to  re- 
pel the  presumption  of  an  intention  to  make  a  farther  execu- 
tion ;  *  in  cases  of  instruments  commeodng  in  the  third  person. 


>  WalW  D.  Wtdkw,  1  Mariv.  COS. 

'  Hubert  v.  TnnieT,  4  Scott,  N.  R.  i36  ;  Hawkiu  v.  CbftiM,  19  Pick.  (Mbm.) 
eOS;  Bsrrj  n.  Coombe,  1  Pet  (S.  C.)  640.  And  aee  Parker  0.  Smith,  1  CoU. 
608;  McCoDDelU.  BrillhBrt,  IT  lU. B.  8H;  Wise  n.  Ray,  Slowa  B.UO.  Abo, 
tlie  Taluable  nmvka  ^  Mr.  FeU,  Mere.  Guar,  Appendix,  No.  Y. 

i  Suindenofl  v.  JaekMm,  S  Boa.  &  PnlL  S8S. 

«  See  the  remark  of  L.  C.  B.  Skinner,  in  Stokea  v.  Moore,  1  Ckut,  219.  Id 
Knigfat  o.  Crockford,  1  E»p.  B.  188,  the  defendant  drew  up  a  paper  in  the  first 
peraoD,  and  the  plaintiff,  after  ^proving  of  its  terma,  reqnired  the  foilowing  to 
be  added :  "  That  the  parties  bound  theinwlTei  to  it*  performance  under  a  pen- 
alty of  £100;"  and  the  defendant  added  it  with  bia  own  hand,  and  it  waa 
dgned  by  the  phuntiff  and  attested  by  a  witneM;  and  the  defendant,  tbongh  he 
did  not  mgn  it,  allowed  the  plaintiff  to  take  it  away :  it  waa  decided  that  the 
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as  "  Mr.  A.  B.  agrees,"  etc.,  snch  a  presumptioD  does  not  arise. 
Actual  delivery  of  a  memorandum  of  the  former  class  as  the 
agreement  of  the  party,  and  perhaps  the  res  ge»ixB,  the  circum- 
stances attending  the  writing  of  it,  would  be  taken  into  consider- 
ation to  determine  whether  it  was  signed  within  the  intent  and 
meaning  of  the  law.* 

§  S58.  In  an  early  case  in  Massachusetts,^  the  memorandum 
was  as  follows :  "  Hartahom  ig  Arnold,  of  Providence,  Dee, 
13,  1813.  I  sold  to  the  above  gentlemen  39  bales  upland 
cotton  at  40  cents,  60  days  for  approved  security.  Silas 
Penniman.  Biils  to  be  made  out  in  the  names  of  Hartshorn 
is  Arnold,  Warden  %  BiUinffS,  and  Andrew  Taylor"  The 
words  in  italics  were  written  by  the  defendant  Hartshorn,  the 
residue  by  the  plaintiff;  and  it  appeared  (parol  evidence  being 
admitted  for  that  purpose)  that  the  plaintiff  read  the  memoran- 
dum to  Kartshom.  It  was  objected  that  it  was  not  properly 
signed,  the  names  of  the  defendants  being  ^ove,  and  not  below, 
the  body  of  the  paper.  This  objection  the  court  overruled ; 
but  there  was  another  point,  not  taken  at  the  argument  or 
noticed  in  the  decision,  which  seems  worthy  of  consideration. 
The  paper  was  aeiually  signed  by  Penniman,  the  plaintiff,  and, 
from  its  whole  structure,  seems  to  have  been  intended  for  his 
signature ;  and  this  feature,  on  the  prindple  stated  in  the  pre- 
ceding section,  should  ordinarily  have  deprived  of  its  efficacy 
as  a  signature  the  insertion  of  the  defendant's  name  above.' 
According  to  this  case,  therefore,  it  seems  that  the  same  paper, 
though  adapted  to  the  signature  of  one  party  only,  may  be 


meiDomndaiD  waa  bioding  upom  the  pluntiC  The  decinon  smdu  to  b«  amplj 
justified  upon  the  gnand  llut  the  defenduit,  bj  hia  writtea  ■dditnn  to  the 
inBtTument,  rect^nized  it  m  perfectlj  executed  by  him  beforehand. 

1  Hawkins  v.  Chace,  mpra ;  Etuu  v.  Ashlej,  8  Miasoari  B.  1 77.  With  for. 
thar  reference  to  the  qaeition  of  place  ai  ngnature,  we  Sanborn  v.  Sanborn,  7 
Gray,  (Maw.)  142 ;  Schneider  v.  Norria,  2  Maule  &  S.  !86 ;  JobniOD  ».  Dodg- 
aon,  2  M.  &  W.  663 ;  Dmrell  v.  Evans,  7  L.  T.  N.  S.  97. 

!  Penniman  o.  Hartshom,  13  liiaas.  R.  87. 

3  Evans  V.  Ashley,  8  MiMOuri  B.  117. 
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signed  by  both ;  the  one  subscribing,  and  the  other  inserting 
bis  name  elsewhere  in  the  instrument,  by  way  of  recognition  of 
the  contract.^  The  words  which  follow  the  signature  of  Peif- 
nitnan  are,  in  the  present  instance,  particularly  to  be  noticed,  as 
conveying  such  recognition  quite  unequivocally. 

§  85Q.  But  it  has  been  decided  that  a  signature  eta  wifyiess 
may  bind  as  principal  the  party  signing  ;  and  this,  certainly,  is 
not  easy  to  rectmcile  with  the  rule  that  a  signature,  to  be 
valid,  must  be  bo  placed  as  to  authenticate  the  instrument  as 
the  act  of  such  party.  The  doctrine  was  strongly  condemned 
by  Lord  Denman,  C.  J.,  in  a  comparatively  late  case,"  but 
still  appears  to  be  tenable  under  such  limitations  as  are  pre- 
sented in  the  instances  where  it  was  actually  applied.  It  was 
first  held  in  Welford  v.  Beazley,  where  the  defendant  verbally 
promised  to  give  the  plaintiff  a£I,000  as  a  marriage  portion, 
and,  articles  being  drawn  up  to  that  effect  and  read  over  to 
her,  she  put  her  name  to  them  in  the  place  for  the  witness' 
signature;  Sir  Thomas  Sewell,  M.  R.,  held  it  sufficiently 
signed  by  her  as  principal.'  And  afterwards,  in  Coles  r. 
Trecothick,  an  auctioneer  who  had  authority  to  sell  certain 
lots  of  land  at  private  sale,  told  the  owner  that  he  had  two 
confidential  clerks  through  whom  he  transacted  great  part 
of  his  business,  and  who,  in  his  absence,  would  enter  into 
contracts,  and  the  owner  assented,  and  afterwards  the  auc- 
tioneer contracted  for  the  sale  of  one  of  the  lots,  and  after 
he  had  left  town,  one  of  the  clerks  signed  the  memorandum 
thus :  "  Witness,  Kvan  Phillips,  for  Mr.  Smith,  Agent  for  the 
Seller."  Lord  Eldon  held  the  signature  suffident  to  bind 
the  owner,  and  laid  down  the  rule,  that  "  where  a  par^,  oi 
principal,  or  person,  to  be  bound  signs  as,  what  he  cannot  he. 


1  Sm  Block  V.  Gompeits,  7  W.,  H.  &  G.  862 ;  Eo'ight  s.  Crockford,  1  Esp. 
B.  1S8;  JohDMn  tr.  DodgiOD,  2  Mee*.  &  WeU.  6G8. 
a  Goabell  v.  Anher,  2  Adol.  &  £U.  008. 
3  Welford  v.  Beazlej-,  1  Wila.  118. 
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witness,  be  cannot  be  understood  to  sign  otherwise  than  as 
principal."  ^  He  adds  that  the  signature  of  an  agent,  not  a 
contracting  party,  as  a  witness  would  not  be  sufficient ;  and 
this  qualification  appears  to  apply  to  the  case  before  Lord 
Denman,  where  the  signature  (in  tbe  witness'  place)  waa  by 
one  who  waa  proved  aliunde  to  be  the  clerk  of  the  auctioneer, 
the  principal,  but  did  not  on' the  face  of  the  instrument  appear 
to  be  or  to  represent  the  contracting  party  ;  whereas,  in  Coles 
V.  Trecothick  that  fact  did  appear. 

§  360.  Notwithstanding  the  doctrine  that  the  dgnature 
most  be  such  as  to  authenticate  Uie  instrument,  it  has  been 
held,  in  an  early  case  in  Massachusetts,  that  a  signature  in 
blank  will  suffice  to  bind  tbe  party  to  a  guaranty  afterwards 
inserted  over  it  by  his  agent,  whose  express  authority  to  do  so 
may  be  proved  by  parol.'  The  decision  is  briefly  reported, 
and  stands  directly  opposed  to  that  of  the  Supreme  Court  of 
New  Hampshire  a  few  years  later,  where  the  reasons  against 
the  admission  of  such  an  exception  are  very  forcibly  stated. 
It  is  there  urged  that  such  a  signeiture  cannot  be  said  to  au> 
thenticate,  or  bind  the  party  signing  to  an  admission  of,  what 
is  afterwards  inserted ;  and  the  court  say :  "  There  is  a  mate- 
rial difl^rence  between  authorizing  an  agent  to  sign  a  contract 
already  written,  or  make  and  sign  an  agreement,  and  author- 
izing an  agent  to  reduce  to  writing  a  contract  already  made. 
Where  an  agent  has  been  authorized  to  sign  a  contract  reduced 
to  writing,  as  soon  as  his  authority  and  signature  are  proved 
the  writing  becomes  evidence  of  tbe  terms  of  the  contract. 
The  authority  of  signature  may  be  proved  by  parol."     "  So 


1  ColeB  r.  Trecothick,  9  Tes.  834.  See  Hill  o.  Johntton,  3  Ired.  Eq.  (N.  C.) 
482.  In  Fulu  V.  BriDkerboff,  i  Hill,  (N.  Y.)  6fl3,  it  «m  held  that  a  ngnatiuv 
U  the  foot  of  &  promiwory  note,  following  those  of  tbe  m&kera,  mast  be  intended 
to  be  ft  Ngnatnre  u  goArsntor. 

>  Diem  0.  Kittredge,  7  Mua.  £.  SSfi.  From  the  nuumer  in  which  tbi*  caw 
WM  afterwards  referred  to  in  Packard  v.  Uiohaidsoo,  1 7  Man.  B.  1 33,  the  coert 
do  Dot  seem  altogether  to  approve  it. 
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where  an  agent  has  been  authorized  to  make  a  contract,  and 
has  reduced  it  to  writmg  and  signed  It,  when  hia  authority  and 
signature  are  proved  the  writing  itself  becomes  evidence  of  the 
contract ;  and  although  the  principal  may  deny  the  authority 
and  signature  of  the  agent,  he  would  not  be  permitted  to  in- 
troduce evidence  to  show  that  the  contract  made  by  the  agent 
was  different  from  the  written  contract.  In  both  these  cases, 
the  signature  of  the  agent  is  an  admission  that  the  contents  of 
the  writing  are  true,  and  it  is  this  circumstance  that  makes  the 
writing  evidence.  But  where  an  agent  baa  been  authorized  to 
write  over-  the  signature  of  the  principal  a  contract  already 
made,  it  is  not  enough  to  prove  the  signature  of  the  priucipal, 
and  the  authority  of  the  agent  to  write  a  conb^ct'  over  it ;  this 
does  not  make  the  writing  evidence  of  the  contract,  unless  it  is 
to  be  presumed  to  be  anything  that  the  agent  pleased  to  write. 
It  would  still  be  necessary  to  show  that  the  agent  had  pursued 
bis  authority,  and  this  could  be  done  only  by  showing  what  the 
contract  was,  and  comparing  it  with  the  writing."  ^ 

§  S6I.  It  is  quite  reasonable,  however,  and  has  lately  been 
dedded  in  the  Court  of  Exchequer,  that  words  afiterwarda  in- 
traduced  into  a  paper  signed  by  a  party,  or  any  alteration  in  it, 
may  be  considered  as  authenticated  by  a  signature  already  on 
the  paper,  If  it  is  clear  that  they  were  meant  to  be  so  authenti- 
cated, and  that  the  act  of  signing  after  the  introduction  of  the 
words  is  not  absolutely-  necessary.'  Indeed,  the  case  where 
this  was  held,  and  the  circumstances  of  which  were  somewhat 
singular,  went  still  farther,  and  held  the  previous  signature  to 
authenticate  the  subsequent  alteration,  though  the  latter  was 
made  by  the  plaintiff  himself,  and  not  by  the  party  signing. 
The  declaration  stated  that  one  O'Connell  agreed  with  the 
plaintiff  to  buy  certain  wines,  part  for  ^SOO,  and  part  for 

1  Hodgkiiu  V.  Bond,  1  N.  H.  284.  See,  liwo,  Jackson  t>.  Tltns,  2  Johni. 
(N.  T.)  432,  the  dedwon  of  Chief  Juitioe  Kent,  (ante,  §  12,)  and  Wood  v. 
Mtdgley,  5  De  G.,  M.  6t  G.  41. 

*  Black  V.  Ginnpertz,  7  W.,  U.  &  G.  863. 
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£l50y  aod  the  defendant  undertook  to  procure  two  bills,  one 
for  each  of  those  sums,  to  be  accepted  by  O'Connell  on  their 
being  drawn  by  the  pluntiff  and  delivered  to  the  defendant, 
mid  to  see  them  paid  at  maturity.  The  breach  alleged  was, 
that  he  did  not  see  them  paid.  The  evidence  showed  that  the 
defendant's  engagement,  which  was  in  writing,  was  that  apon 
the  pluntiff's  handing  him  two  drafts  on  O'Connell  for  ^£200 
and  £li6  respectively,  he  would  get  them  accepted  by  the  de> 
fendant  and  see  them  pud.  It  also  appeared  that  aftermirds, 
the  true  price  of  the  second  lot  turning  out  to  be  £1 JO  instead 
of  £14i6,-the  bills  were  drawn  for  the  correct  amounts,  and 
the  defendant  got  them  accepted  and  gave  them  to  the  plaintiff, 
and  then  wrote  across  the  face  of  his  guaranty  the  following 
in  his  own  hand :  "  I  have  received  the  two  drafts,  (one  being 
for  £150  instead  of  ^£146,  there  being  an  error  in  the  invoice 
of  £4',)  both  accepted  by  Mr.  O'Connell ; "  and  the  plaintiff 
signed  thjs  memorandum,  but  the  defendant  did  not  It  was 
held  that  the  defendant's  undertaking  was  rightly  described 
as  an  undertaking  to  see  the  two  bills  of  jCSOO  and  £1^50 
respectively  paid  by  O'Connell,  and  that  the  original  signa- 
ture covered  and  authenticated  the  subsequent  correction,  as  to 
the  amount  of  the  smaller  bill,  within  the  Statute  of  Frauds, 
although  it  was  in  form  signed,  not  by  the  defendant,  but  by 
the  plaintiff.  The  view  taken  by  the  barons,  who  confessed 
great  difficulty  in  coming  to  their  conclusion,  is  very  cleariy 
stated  by  Mr.  Baron  Piatt.  He  says :  "  Suppose,  after  this 
instrument  had  been  drawn,  the  defendant  had  with  his  own 
band  altered  the  £14i6  into  £160,  the  agreement,  there  can 
be  no  doubt,  would  he  sufficient  without  re-signing.  Then  tbe 
e£^t  of  this  memorandum,  as  it  seems  to  me,  is  just  the  same 
as  if  the  defendant  had  written  upon  the  face  of  one  of  the 
two  bills,  'that  has  been  drawn  for  £150  instead  of  £146, 
there  being  an  error  in  the  invoice,'  and  then  for  the  plaintiff 
to  have  written  underneath  that,  *  I  have  received  the  two 
above-mentioned  bills.'      That,  being  in  the  handwriting  of 
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the  defendant,  on  tlie  face  of  the  original  agreement,  aeems  to 
me  to  be  quite  sufficient  to  JDstif3r  the  holding  that  this  oper- 
ates  as  a  signature  within  the  Statute  of  Frauds." 

§  d6£.  A  farther  qnestion,  not  without  difficulty,  on  this 
point  of  signature  is,  whether  the  name  of  the  party  must  be 
actually  signed  to  .the  instrument.  In  Selby  v.  Selby,  Sir 
William  Grant,  M.  R.,  held  that  a  letter  from  a  mother  to  her 
son,  beginning  with,  "  My  dear  Robert,"  and  concluding  with, 
"  Your  affectionate  Mother,"  was  not  signed,  so  as  to  consti- 
tute a  binding  agreement  on  the  part  of  the  mother,  within  the 
intent  of  the  Statute  of  Frauds.  He  said :  "  It  is  not  enough 
that  the  party  may  be  identiGed.  He  is  required  to  sign ; 
there  may  be  in  the  instrumeot  a  very  sutfident  description  to 
answer  the  purpose  of  identification,  without  a  signing,  that  is, 
without  the  party  having  either  put  his  name  to  it,  or  done 
some  other  act  intended  by  him  to  be  equivalent  to  the  actual 
ugnature  of  the  name."  ^  With  submission  to  so  high  a  judi- 
dal  authority,  it  may  be  asked,  whether  such  a  conclusion  as 
was  borne  by  the  letter  before  him  was  not  manifestly  intended 
by  die  writer  to  be  equivalent  to  the  actual  signature  of  her 
name ;  especially  as  the  letter  was  sent  to  its  address  as  a 
completed  communication  ?  In  cases  where  the  initials  only  of 
the  party  are  signed,  it  is  quite  clear  that,  with  the  aid  of  pard 
evidence,  which  is  admitted  to  apply  to  them,  the  signature  is 
to  be  held  valid.'  There  cei-tunly  seems  to  be  some  difficulty 
in  distinguishing  the  cases. 

§  863.  It  has  been  ofiten  attempted  to  carry  the  point  that 
iHiere  a  memorandum  is  inserted  by  the  phuntiff  or  his  agent, 
in  the  defendant's  book,  and  at  his  request,  the  latter  should  be 
taken  to  have  signed  it ;  but  the  courts  appear  to  have  uni- 


»  Selby  V.  Solby,  8  Meriv.  2. 

s  PhiUimore  e.  Bmrry,  1  Camp.  filS;  Salmon  Fallt  Mannf.  Co.  s.  Qoddard, 
14  How.  (3.  C.)  447;  Barrj  v.  Coombe,  1  Pet  (S.  C.)  840.  Bee,  howerer, 
Sweet  p.  Lee,  8  Man.  &  Gr.  45S. 
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formly  rejected  such  notion,  and  with  manifest  reason.*  It  is 
not  enough  that  there  is  evidence  that  the  party  sought  to  he 
charged  upon  the  contract  regarded  it  aa  concluded  by  him ; 
the  statute  spedfies  actual  signature  as  the  proper  proof  of  that 
fact. 

S  364.  As  r^ards  more  especially  the  manner  of  signing 
by  an  agent,  it  seems  now  quite  well  settled,  as  a  rule  appli- 
cable to  all  simple  contracts  in  writing,  that  the  instrument,  io 
order  to  hind  the  principal,  need  not  be  executed  in  his  name, 
or  as  his  act ;  but  that  it  is  sulHdent  if,  from  the  terms  and 
scope  of  the  instrument,  it  appear  that  the  party  signing  acts 
as  agent  in  so  doing,  and  with  intent  to  bind  the  third  party 
as  his  principal.'  Later  cases  in  England,  however,  go  so  iar 
as  to  hold  that,  though  the  agent  execute  the  instrument  in  his 
own  name,  without  describing  himself  as  agent,  and  even 
though  the  principal  he  at  the  time  unknown,  if  it  does  not  op- 
pear  that  exclusive  credit  was  given  to  the  agent,  not  only  will 
he  be  liable  upon  it,  but  also  his  principal,  whom  parol  evidence 
will  be  admitted  to  charge ;  and  this,  whether  the  agreement 
be  or  be  not  required  to  be  in  writing,  by  the  Statute  of 
Frauds.  This  was  laid  down  in  the  case  of  Higgins  v.  Senior, 
where  Baron  Parke  remarks,  of  the  admission  of  parol  evi- 
dence for  such  a  purpose,  that  it  *'  in  no  way  contradicts  the 
written  agreement.  It  does  not- deny  that  it  is  binding  on 
those  whom,  on  the  face  of  it,  it  purports  to  bind ;  hut  shows 
that  it  also  binds  another,  by  reason  that  the  act  of  the  agent, 
in  signing  the  agreement  in  pursuance  of  the  authority,  is  ia 
law  the  act  of  the  principal."  At  the  same  time,  he  holds  to  the 
established  rule  that  an  agent  signing  apparently  as  principal 


1  Champion  n.  Flammer,  5  Eap.  K.  240 ;  Graham  v.  Moasoii,  6  Bing.  N.  B. 
808 ;  Graham  r.  Fretwell,  8  Man.  &  Gr.  568 ;  Bsrry  v.  Law,  I  Craneh,  (C.  C.) 
77. 

»  Stackpoler.  Arnold,  11  MasB-R.  27.  Keen.  Gove,  32  Pick.  (Masa.)  188; 
Mioard  V.  Mead,  J  Wend.  (N.  Y.)  68 ;  Spencer  p.  Field,  10  lb.  87 ;  PenU  «. 
Stanton,  lb.  271. 
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cannot  discbarge  himself  by  parol  proof  of  his  agency;  re- 
marking that  to  allow  evidence  to  be  given  that  the  party  who 
appears  on  the  iace  of  the  instrument  to  be  personally  a  con- 
tracting party  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement ;  which  cannot  be  done.-* 
This  doctrine  is  supported  by  the  strong  ^probation  of  our 
own  great  jurist,  Judge  Story,^  and  by  the  high  authority  of 
the  Supreme  Court  of  the  United  States,  which  has  recently 
acted  upon  it'  Still  it  may  be  considered  in  some  degree  an 
open  question  in  the  American  courts.  In  a  late  case  in  New 
York,  the  rarioua  decisions  upon  which  the  doctrine  is  sup- 
posed to  rest  are  very  closely  and  carefully  examined,  and  it  is 
denied  that  it  is  supported  by  them,  white  it  is  forcibly  attacked 
on  grounds  of  principle.  The  court  say:  "  It  requires  very 
nice  powers  of  discrimination  to  perceive  how  the  introduction 
of  a  new  party  into  the  contract  is  not  a  contradiction  of  the 
written  instrument,  as  well  as  the  striking  out  of  a  party  al- 
ready in."* 

§  365.  The  requisitioQ  of  the  statute  in  the  fourth  section 
is  diat  the  memorandum  he  signed  by  the  party  to  be  charged. 
And  it  is  now  uniformly  held  that,  nnder  this  clause,  the  signa- 
ture of  the  defendant  alone,  or  the  party  who  is  to  be  charged 
npon  the  agreement,  is  sufficient,  although,  as  we  shall  see 
hereafter,  it  is  necessary,  in  another  view,  that  the  plaintiff,  or 
party  in  whose  favor  the  engagement  is  made,  be  designated 
in  the  memorandum.'     In  the  seventeenth  section,  relating  to 


1  Higgins  V.  Senior,  8  Mew.  &  Well.  8U. 

*  Stor^  OD  Agency,  §  160  o. 

s  Sfthoon  Falla  MaDuf.  Co.  v.  Goddard,  14  How.  447. 

*  Fenlj  r.  Stewart,  5  Sand.  101.  And  see  Stackpole  v.  Arnold,  tupra; 
Fentz  r.  Scantoo,  10  Wend.  (N.  Y.)  271 ;  Newcomb  a.  Clark,  1  Deuio,  (N.  Y.) 
226. 

9  Lajrtboarp  u.  Bryant,  3  Bing.  N.  C.  7SS ;  Huddlestone  v.  BriscM,  1 1  Yes. 
OSS ;  Hatton  v.  Gray,  2  Ch.  Cas.  164 ;  SetoD  r.  Slade,  7  Vea.  26S ;  Fowle  ■>. 
Freeman,  9  Yes.  SSI ;  Schneider  n.  Norris,  3  Maule  &  S.  386  ;  Allen  r.  Ben- 
net,  3  TannL  17S;  Martin  n.  Mitchell,  2  Jac.  k  Walk.  436;  Claton  v.  BtaUj, 
it 
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sales  of  goods,  etc.,  the  word  parUet,  in  tbe  plural,  is  used  ; 
and  from  this  difference  it  appears  to  have  been  once  considered 
that  both  must  sign  a  memorandum  to  be  binding  under  that 
section.^  Later  decisions,  hovrever,  reject  the  distinction  and 
place  both  sections  under  the  same  constraction ;  ^  and,  indeed, 
as  we  have  taken  the  liberty  to  remark  once  or  twice  before,  it 
would  be  manifestly  onsafe,  even  if  it  were  possible  with  cixi* 
aiatency,  to  base  broad  rules  of  interpretation  upon  mere  literal 
variations  in  the  language  of  different  parts  of  an  enactment  so 
incoherently  drawn  as  the  Statute  of  Frauds  and  Peijuries. 
That  the  singular  and  plural  of  the  word  in  question  were  in- 
tended to  be  taken  in  the  same  way  seems,  moreover,  quite 
plain  from  the  addition  of  the  same  words,  "  to  be  charged," 
after  each ;  thoee  words  bang,  in  the  seventeenth  section,  mere- 
ly redundant,  if  both  parties  must  sign. 

§  366.  It  has  been  seriously  doubted  by  a  very  eminent 
judge,  whether  an  agreement,  of  which  tbe  memorandum  was 
signed  by  one  party  only,  should  be  enforced  against  the  other 
in  a  court  of  equity ;  upon  the  ground  that,  if  so,  it  would  fol- 
low that  the  court  would  decree  a  specific  performance  when 


14  Johns.  (N.  Y.)  484  ;  McCre*  v.  Purmort,  IB  Wend.  (N.  T.)  460  ;  Peaniman 
V.  HarUborD,  18  Mua.  R.  87 ;  Shirlej  b.  SHaAvj,  1  Blackt:  (lad.)  458 ;  Bantow 
V.  Gnj,  S  Greeul.  (Me.)  409 ;  DongUw  ■>.  Speui,  2  Nott  &  MuC.  (S.  C.)  107. 
It  hu  been  lately  held  in  Tennessee,  Ibat  the  memonndam  of  c-ontrsct  for  the 
sale  of  an  interest  in  land  mnst  be  signed,  in  all  casea,  by  the  vendOT.  Fraser 
o.  Ford.  2  Head,  464. 

1  Champion  ir.  Plummer,  fi  Eip.  R.  S40. 

9  Egerton  k.  Mathews,  6  Kut,  307 ;  Stapp  v.  Lill,  I  Camp.  34S.  In  New 
York,  the  Revised  Statutei  (see  Appendix)  proride  that  in  contracb  for  tbe  . 
sale  of  land  the  Tendor  ihall  always  sign.  Coles  v.  Bowne,  10  Paige,  526 ; 
McWhorter  o.  McMaban,  lb.  886 ;  ChampUn  v.  Pariih,  11  lb.  40S ;  Nalioital 
Fire  Lis.  Co.  tk  Loomii,  lb.  411 ;  Womll  v.  Munn,  1  Seld.  329 ;  Sail  v.  Bodt- 
^Oon,  1  C.  B.  (N.  S.)  196 ;  Micell  n.  Barnett,  4  Jonea,  (N.  C-)  249 ;  Ezmay  v. 
Gorton,  18  111.  B.4S3;  SiiiithD.NeaIe,2  C.  B.  (N.  S.)  66.  It  has  been  snggested, 
that,  possibly,  the  legiilatnre  of  that  State,  bj  simply  providing  that  tbe  Tendor 
shall  sign,  and  being  silent  as  to  the  purchaser,  have  left  the  law  ia  such  poeitioo 
that  the  latter  may  be  bound  by  an  agreement  which  he  has  not,  though  tbe 
former  has,  ngned.    Miller  v.  Pelletier,  4  £dw.  Ch.  103. 
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the  party  called  upon  to  perform  might  be  in  this  situadon, 
that  if  the  agreement  was  disadvaotageous  to  him  he  would 
be  liable  to  the  petformance,  and  yet,  if  advantageous  to  him 
he  could  not  compel  a  performance.'  Notwithstanding  this 
doubt,  however,  the  rule  is  firmly  settled  that  in  equity  for 
obtaining  a  specific  execution,  as  well  as  at  law  for  recovering 
damages,  the  signature  of  the  party  who  makes  the  engage- 
ment is  all  that  the  statute  requires ;  and  this  is  put  upon  the 
ground,  in  addidou  to  the  onqualified  language  of  the  statute 
itself,  that  the  plaintiff  by  bis  act  of  filing  the  bill  has  made  the 
remedy  mutual.'  Indeed,  there  are  several  New  York  cases  in 
which  it  is  treated  as  an  open  question,  whether  a  memorandum 
signed  by  one  party  and  delivered  to  and  accepted  by  the  other, 
as  dte  statement  of  the  agreement  between  them,  might  not  be 
binding  upon  the  latter.'  In  none  of  them,  however,  ia  it  found 
necessary  to  pass  upon  it,  nor  is  the  reasoning  given  upon 
which  the  proposed  rule  would  be  sustained.  With  all  due 
respect,  we  may  be  allowed  to  doubt  whether,  if  applied,  it 
would  not  be  a  dangerous  relaxation  of  the  provision  of  the 
law  in  this  pardcnlar. 

§  867-  The  statute  does  not  require  the  part^  s  own  signa- 
ture to  the  noemorandum,  but  allows  it  to  be  signed  by  "  some 
other  person  thereunto  by  him  lawfully  authorized."     It  is 

1  Lswremon  v.  Butiar,  1  Sch.  &  Lef.  13,  per  Lord  Redesdale.  And  see  Ai- 
miger  v.  Clark,  Bnnb.  Ill ;  Troughtoo  v.  Trougbtbu,  1  Yea.  86  ;  Parkburst  v. 
Tod  Cordltudt,!  Johns.  Cb.  (N.  TO  282;  Benedict  v.  Lynch,  lb.  S7S. 

>  Hattonr.  Gnj,  2  Cu.  Ch.  164;  Coleman  e.  Upcot,A  Tin.  Ab.  C!e,pLl7; 
FHght  V.  Bollond,  i  Rubs.  298 ;  Seton  v.  Slade',  and  Hunter  tr.  Selon,  7  Ve«. 
see ;  Child  v.  Comber,  cited  in  3  Swanst.  423  ;  Bofren  v.  Morru,  2  Taunt.  373  ; 
Lord  Onnond  v.  Anderaon,  S  Ball  &  Beat.  363  ;  HartiD  v.  Mitchell,  2  Jac  k 
Walk.41S;  Falmeri'.  Scott,!  Buss.  &Mj.  391 ;  Sugd.  Tendon  and  Parcbasen, 
112, 113 ;  BuUard  r.  Walker,  S  John*.  Caa.  (N.  Y.)  SO ;  Shirley  n.  Shrrlej',  7 
BUckf.  (In±)4S2;  Roget  n-Merritt,  2  Cainei,  (N.  T.)  ISO;  Farrish  b.  Kooni, 
1  Pari.  £q.  (Pa.)  79 ;  Lowrj'  v.  Mebaffy,  10  Watts,  (Pa.)  887 ;  Clawa  c.  Bailey, 
M  Jobni.  (N.  T.)  484 ;  Ivet  0.  Haurd,  4  R.  L  14 ;  Sains  ».  Fripp,  10  Bicb.  £q. 
(a  C.)  -147 ;  Old  Colony  R.  B.  u.  Erani,  6  Gray,  (Maa.)  26. 

>  Roget  V.  Merritt,  2  Cainet,  120 ;  Gale  v.  Kaaa,  6  Cow.  448 ;  Reynolds  «. 
Dunkirk  and  State  Line  R.  R.  Co.  IT  Barb.  613. 


.dbyCoOglc 


388  STATUTE   OF   FRAUDS.  [CH.   XVII. 

held  that  a  member  of  a  corporation  is  a  competent  agent  un- 
der this  clause  to  sign  for  the  corporation,^  or  a  partner  for 
his  firm  ; '  and,  generally,  little  difficulty  can  arise  as  to  who  is 
qualified  to  act  as  such  agent,  the  statute  having  imposed  no 
disabilities  in  that  respect  beyond  those  existing  at  common 
law.*  One  rule,  however,  has  been  settled,  both  under  the 
fourth  and  seventeenth  sections,  that  neither  party  can  he 
the  other's  agent  to  bind  him  by  signing  the  memorandum.' 
And  it  makes  no  difference  that  the  pretended  agent  has  not 
himself  any  beneficial  interest  in  the  contract,  but  stands  in  a 
fiduciary  relation  to  third  persons,  so  long  as  he  is,  in  a  legal 
point  of  view,  the  real  party  to,  and  the  proper  one  to  sue 
upon,  the  contract.* 

§  868.  One  of  the  cases  in  whidi  the  rule  that  neither  of 
the  parties  to  the  contract  could  he  agent  to  sign  for  the  other, 
was  applied,  was  Farebrother  v.  Simmons,  decided  in  the 
Queen's  Bench.  There  the  action  was  on  a  memorandum 
made  by  an  auctioneer,  and  was  brought  in  the  auctioneer's 
own  name,  and  it  was  held  that  his  entry  was  not  evidence 
to  take  the  case  out  of  the  statute.'  In  a  later  case,  Bird  v. 
Boulter,  in  the  same  court,  the  (acta  proved  respecting  the 
proceedings  at  the  auction  sale  were  somewhat  peculiar.  The 
auctioneer  (who  was  the  plaintiff,  as  in  Farebrother  v.  Sim- 
mons) received  the  bids  of  the  buyers  and  repeated  them 
aloud,  and  when  the  hammer  fell,  one  Pitt,  who  attended  for 
the  purpose,  called  out  the  name  of  the  purchaser,  and,  if  the 
party  assented,  made  an  entry  accordingly  in  the  sale  book. 


■1  Stoddert  r.  VMtjy  of  Port  Tobacco  Pmik,  2  Gill  4  Johiw.  (Md.)  247. 

>  Kyla  v.  Boberto,  6  L«gli,  (Ta.)  495. 

3  Wright  V.  DaDoah,  S  Camp.  303  ;  FanbrotheF  e.  Simmona,  S  Barn.  &  AM. 
883 ;  Rafaer  v.  Lintbome,  2  Car.  &  Pa.  124 ;  Buley  n.  Ogdcni,  S  Johai.  (N.  T.) 
417. 

*  BnckmastoTO.  Harrop,  18  Yea.  4S6;  Smiths.  Arnold,  0  Mas.  (C.  C.)  417; 
Bent  0.  Cobb,  9  Gray,  QSan.)  897. 

<  Farebrother  t.  Simmons,  tupra ;  Kobinion  v.  Garth,  6  Ala.  R.  204.  Bat 
■M  Eddu  0.  Walker,  8  Blnckf.  (Ind.)  472. 


.dbyCoOglc 


CH.    XVn.]    THE   FORM,   ETC.,   OF   THE   MEMORANDUM.         389 

In  the  case  on  trial,  the  anctioneer,  having  named  the  defend- 
ant as  purchaser  of  a  lot  of  wheat  which  was  knocked  down 
to  him,  Pitt  said  to  him,  "  Mr.  Bonlter,  it  is  your  wheat ;  " 
the  defendant  nodded,  and  Pitt  made  the  eotry  in  his  sight, 
be  being  then  within  the  distance  of  three  yards.  After  ver- 
dict obtained  for  the  plaintiff,  it  was  urged,  upon  a  motion 
for  nonsuit,  that  signature  by  the  auctioneer's  derk  was  the 
same  as  signature  by  the  auctioneer,  and  the  rule  insisted 
apon  that  one  of  the  contracting  parties  could  not  be  agent 
for  the  other,  and  Farebrother  v.  Simmons  cited,  but  the 
verdict  was  sustained.*  The  several  judges,  in  their  opin- 
ions, while  fully  admitting  the  anthority  of  that  case,  strongly 
dwelt  upon  a,  distinction  to  the  effect  that,  under  the  peculiar 
drcumstances  of  the  case  before  them,  Pitt  was  not  merely 
the  auctioneer's  clerk,  but  his  agent  for  taking  down  the 
names,  and  also  the  agent  of  the  purchasers,  whom  they 
constituted  such  for  the  same  purpose  by  acquiescing  in  hia 
proceedings.  But  some  of  the  judges  placed  their  decision 
upon  the  &rther  ground  that  the  party  who  signed  the  memo* 
randum  was  not  the  plaintiff  of  record.  And  this  seems  to  dis- 
tinguish the  case  satisfactorily  from  Farebrother  v.  Simmons, 
while  it  suggests  an  important  consideration  in  connection  with 
the  rule  laid  down  in  that  case.  For  though  the  entries  at  an 
auction  sale  should  be  really  made  by  the  mere  clerk  of  the 
auctioneer,  stilt,  in  this  view,  the  auctioneer  conld  read  it  in 
evidence  npon  an  action  brought  by  himself.  If  the  auctioneer 
were  in  any  just  sense  a  party  in  interest,  or  a  party  to  the  coTir 
tract,  it  would  be  hard  to  admit  the  signature  of  his  cterk  as 
competent  evidence,  his  own  not  being  so.  But  there  is  -a 
clear  difference  between  the  invalidity  of  a  memorandum  as 
signed  by  one  who  had  no  power  to  sign  it,  and  its  inadmissi- 
bility in  evidence  as  signed  by  a  party  to  the  record.  The 
latter  objection  is  of  a  technical  character,  not  aSecting  the 

1  Bird  t>.  Boulter,  4  Barn.  &  Adol.  U». 
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writing,  bat  only  the  remedy  upon  it.  Where  that  is  escaped 
by  the  form  of  the  memoranduin,  there  seems  no  good  reason 
why  the  party  entitled  to  sae  upon  it  should  not  recover.  The 
Court  of  Appeals  of  Virginia  have  fully  upheld  this  distinc- 
tion, in  a  case  where  they  allowed  an  action  by  a.  sheriff  upon 
a  memorandum  signed  by  his  deputy.^ 

§  369-  The  same  person  may  act  as  agent  for  both  parties. 

'  Brent  r.  Green,  6  Leigh,  C^a-)  16|  ovemiliDg  CftrriogtoD  v.  AnderKm,  6 
Uonf.  (Ta.)  82.  The  doctriae  stated  in  the  text  ii  also  tapported  by  the  recent 
cue  of  Bent  v.  Cobb,  9  Graj,  (Man.)  S97.  That  was  an  action  of  contract  b^ 
gnardiaQB  on  a  sale  by  auction  of  land  of  their  ward,  pnrauant  to  a  license  of  the 
judge  of  probate.  One  of  the  plaintiffs  was  auctioneer  at  the  sale,  and  made  k 
memorandum  thereof  in  writing  and  signed  it  with  his  own  name,  as  "gnardian 
and  auctioneer ; '  but  the  defendants  refused  to  accept  a  deed  or  paj  the  price. 
It  was  held  that  the  memorandum  was  ininfficient,  a*  being  not  signed  by  the 
defendant  or  by  "  any  person  by  him  thereunto  lawfully  authorucd."  Bigelow, 
J.,  delivering  the  opinion  of  the  court,  saya ; 

"  The  chief  reason  in  support  of  the  rule,  that  an  auctioneer,  acting  scdely  as 
snch,.may  be  the  agent  of  both  parties  to  biud  them  by  his  memorandum,  ia  that 
ihe  is  sepposed  to  be  a  dinnteresled  person,  having  no  nioli*e  to  miutate  the 
'bargain,  and  entitled  equally  to  the  confidence  of  both  partiea.  But  this  reason 
fails  when  he  ia  the  party  to  the  contract  and  the  party  in  interest  also.  The 
purpose  of  the  statute  was,  that  a  contract  should  not  be  binding  nnlesa  it  was 
in  writing  and  rignedby  the  partybimself  to  be  charged  thereby,  or  by  some  third 
person  in  his  behalf,  not  a  party  to  contntct,  who  might  impartially  note  its  con- 

"Nor  can  it  moke  any  difference  as  to  the  power  of  the  vendor  to  make  a 
memorandum  binding  on  the  Tendee,  that  the  sale  is  nude  hy  the  former  in 
a  representatiTe  or  fidoeiary  character  w  ao  ezecator,  administrator,  gnardian, 
or  trustee.  He  is  still  the  party  to  the  contract,  the  price  is  to  be  paid  to  him, 
he  is  to  deal  with  the  purchase^money ;  his  interest  and  bias  would  natorally  be 
in  &vor  of  those  whom  he  represented,  and,  what  is  more  material,  in  case  of 
dispute  or  doubt  as  to  the  terms  of  the  contiact,  his  duties  and  interest  iipuld 
be  adrerse  to  those  of  the  vendee.  He  would  stand  in  a  reUtion  which  would 
necessarily  disqualify  him  from  acting  as  agent  of  both  parties.  We  do  not 
mean  to  say  that  a  contract  would  not  be  binding  made  by  an  auctioneer,  where, 
from  the  fonn  in  which  it  was  written,  an  acUon  might  be  brought  to  enforce 
the  contract  in  his  name.  In  such  case,  if  he  was  only  the  nominal  party  to  the 
contract  and  the  record,  not  being  himself  the  vendor,  and  having  no  interest  in 
the  sale  except  as  auctioneer,  his  memorandnm  might  be  sufficient  to  bind  both 
parties  to  the  contract.  Bat  we  confine  our  opinion  to  the  case  at  bar,  where 
the  auctjoneer  was  the  vendor  and  a  party  having  interest,  greater  or  less,  in 
the  contract,  as  well  as  &  party  to  it  in  terms.* 
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Hiis  ia  shown  by  the  familiar  cases  of  eotries  by  brokers  and 
aoclioneers,  in  addition  to  which  others  will  be  referred  to 
presently.  In  regard  to  brokers,  we  have  already  had  occasion 
to  see  that  tbey  bind  both  the  buyer  and  the  seller,  hetweea 
whom  they  complete  a  bargain,  by  their  bought  and  sold  notes, 
or  by  their  written  book  entry.^  And  in  England,  where  the 
broker  is  a  known  legal  public  officer,  governed  by  statute, 
and  cannot  act  as  principal  without  subjecting  himself  to  a 
penalty,  those  who  deal  with  him  are  bound  to  find  out  who 
his  principals  are ;  whereas,  in  this  country,  he  must  be  known 
by- the  par^  dealing  with  him  to  be  a  broker,  and  acting  in 
that  capacity  and  not  as  principal,  or  his  memorandum  will 
not  bind  such  party  to  the  bargain  with  his  employer.^  As  to 
auctioneers,  though  the  role  was  once  denied,  and  its  expedi- 
ency has  not  always  been  admitted,  it  is  fully  settled  by  author- 
ity  that  where,  at  public  sale,  either  of  real  estate  or  of  goods 
and  chattels,  the  auctioneer  knocks  down  the  property  to  the 
highest  bidder,  he  becomes  his  agent,  as  he  was  previously  that 
of  the  seller,  to  conclude  the  contract,  and  does  conclude  it  by 
immediately  entering  the  buyer's  name  as  such  in  his  sales 
book,  or  upon  his  catal<^ue.'  The  rule  applies  equally  to 
public  officers  not  professedly  auctioneers,  but  selling  property 


1  Ante,  §  S47. 

3  Shaw  V.  FiDDey,  11  Met  (Man.)  4S6.  See  Davis  n.  Shields,  SG  Wend. 
(N.  T.)  841. 

3  Smon  V.  Uotivoo,  or  Medvier,  I  W.  Bl.  C99  ;  3  Burr.  1921;  Hinde  v. 
Wbilehouie,  7  East,  G58 ;  Colea  v.  Trscothick,  9  Vei.  334 ;  Buckmasrer  t>. 
HaiTop,  7  Ve*.  S4] ;  BUgileii  v.  Br&dbear,  1!  lb.  46S ;  Stangfield  c.  Johoaoa, 

1  Eep.  R.  101 ;  Walker  v.  Constable,  1  Bos.  &  Full  806 ;  Emmenon  e.  Heelia, 

2  TauDt  S8 ;  White  v.  Proctor,  4  lb.  309 ;  Eenworth;  v.  Scofield,  2  Bam.  & 
Crte.  945 ;  Moitau  n.  Dean,  18  Met  (Alan.)  388 ;  Gill  v.  Bicknell,  2  Cnsb. 
(Maw.)  S68 ;  McCorob  o.  Wright,  4  Johns.  Ch.  (N.  T.)  669 ;  Cleavea  o.  Foas, 
i  GreeoL  (Me.)  1 ;  lohatHtanta  of  Aloa  v.  Plummer,  lb.  !SB  ;  SiagsCack  v. 
Harding,  4  Hair.  &  Johns.  (Md.)  186 ;  Smith  v.  Jones,  7  Leigh,  (Va.)  165; 
Adams  v.  M'Millan,  7  Port  (Ala.)  78  ;  Gordon  v.  Sima,  2  McCord,  Ch.  (S.  C) 
164;  Endicott  i>.  Ferry,  14  Sm.&  Manh.  (Miss.)  1S7;  Anderson  v.  Chick,  Bui. 
Eq.  (S.  C.)  118 ;  Muggleton  e.  Burnett,  S8  Eng.  Law  &  Eq.  B61. 
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at  public  aaction  ;  sudt  as  sheriBs  and  their  deputies,^  admin* 
isb*ators,^  commissioners  actiog  under  order  of  court,'  land 
commissioaera,*  etc.  It  seems,  however,  that  the  powers  of 
an  auctioneer,  In  this  particular,  are  confined  to  such  persons 
as  act,  either  profesBionallj  or  by  authority,  in  that  capaci^ ; 
and  do  not  extend  to  a  mere  private  agent  of  the  vendor,  as- 
suming to  sell  property  at  auction,'  Nor  is  a  commission  mer* 
chant  regarded  as  either  auctioneer  or  broker,  so  as  to  enable 
him  to  bind  the  buyer  of  goods  by  his  memoraodnm.^  In  re- 
gard to  the  clerk  of  an  auctioneer,  writing  down  the  name  of 
the  buyer  under  his  principal's  direction,  there  has  been  mocdi 
conflict  of  opinion ;  but  the  clear  preponderance  of  the  later  au- 
thorities is  in  favor  of  regarding  him  in  such  cases  as  clothed 
with  the  same  powers  as  his  master,  the  auctioneer.''  It  hag 
been  decided  that  the  rule  did  not  embrace  the  derk  of  a 
broker  ;  ^  but  even  this  seems  now  to  be  open  to  question,*     It 


1  Christie  v.  Simpson,  1  Rich,  (a  C.)  401 ;  Endicott  v.  Perr/,  14  Sm.  ft 
Msnh.  (Miw.)  157;  Robinson  n.  Garth,  S  A1&.  R.  S04;  Ennis  v.  Walker,  3 
Blsckf.  (Ind.)  47! ;  Brent  t>.  Green,  G  Leigh,  (Va.)  16 ;  Caniiigtoii  v.  Ander- 
BOD,  6  Monf.  (Va.)  32. 

>  Smith  V.  Arnold,  5  Mm.  (C.  C.)  417. 

3  Jenkins  v.  Hogg,  2  Cons.  R.  (S.  C.)  811 ;  Gordon  o.  %nu,  2  McConl,  Ch. 
(S.  C.)  164;  Hutton  n.  Williuni,  S6  Ala.  R.  503. 

*  Hart  V,  Woods,  7  BUckf.  (Ind.)  568,  The  clerk,  entaring  a  release  at 
record  id  open  court,  bj  verbal  direction,  is  conndered  the  agent  of  both  par- 
ties for  so  doing.    Bodkins  v.  Smith,  3  Munf.  (Va.)  102. 

<  Anderson  v.  Chick,  Bulejr,  Eq.  (S.  C.)  118. 

"  Sewall  t>.  Fitch,  8  Cow.  (N.  Y.)  2L8 ;  Battnra  i>.  Sellers,  6  Hair.  &  Johns. 
(Md.)  in. 

T  Coles  e.  Trecothick,  9  Ves.  384  ;  Goabell  v.  Archer,  3  Adol.  &  Ell,  500; 
Bird  tr.  Bonlter,  4  Bam.  k  Adol.  443  ;  Henderson  v.  BarDewall,  1  Yo.  &  Jerr. 
887  ;  Gill  cBicknell,  3  Cuih.  (Mass.)  358;  Smith  v.  Jones,  7  Leigh,  (Va.)  165; 
First  Baptist  Church  of  Ithaca  v.  Bigelow,  16  Wend.  (N.  Y.)  28;  Frost  d.  Hill, 
8  lb.  SSe ;  Doty  v.  Wilder,  15  Bl.  R.  407 ;  Aba  o.  Plummer,  4  GreenL  (Me.) 
363 ;  Adams  r.  M'Millan,  7  Port.  (Ala.)  7S ;  Brent  i;.  Green,  6  L^gh,  (Va.) 
16 ;  Hart  v.  Woods,  7  Blackf.  (Ind.)  568 ;  Contra,  Ueadows  v.  Meadows,  3 
McCord.  (S.  C.)  438 ;  Enta  v.  Mills,  1  McMulU  (S.  C.)  453 ;  Christie  o.  Simp- 
son, 1  Rich.  (S.  C.)  407. 

B  Henderson  v.  Bamewall,  4  Yo.  &  Jer*.  387. 

*  Townend  v.  Drakefoid,  1  Carr.  &  Kir.  20. 
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may  be  doubted  whether  there  is  any  sonnd  analogy  between 
auctioneers  and  brokers'  clerks,  in  this  particular.  In  the  case 
of  the  fornier,  the  authority  to  aign  for  the  buyer  is,  by  his 
bidding  and  allowing  the  property  to  be  knocked  down,  openly 
given  to  the  auctioneer,  who  on  his  part  merely  uses  the  hand 
of  his  clerk  immediately  and  under  his  own  eye  and  direction, 
to  insert  the  name  in  the  sales  book  or  ratalogue.  In  the  case 
of  the  latter,  there  seems  to  be  a  plain  delegation  of  authority 
by  the  broker,  such  as  the  law  does  not  allow  in  cases  of 
agencies  of  that  description.^ 

§  370,  The  agent  must  be  "  thereunto  lawfully  authorized," 
It  has  been  held  that  one  who  was  acting  at  the  time  as  legal 
attorney  for  the  party  in  whose  behalf  he  signed  the  memoran- 
dum, did  not  necessarily  have  power  so  to  sign,  by  virtue  of 
that  relation.'  At  the  same  time,  the  court  by  their  emphatic 
reference  to  the  words  "  thereunto  lawfully  authorized,"  might 
seem  to  imply  that  the  agency  for  the  purpose  of  signing  an 
agreement  under  the  statute,  must  in  all  cases  he  specifically 
^ven ;  but,  in  the  absence  of  any  decision  to  that  effect,  we 
may  well  doubt  whether  a  general  agency  sufficiently  compre- 
hensive in  its  terms  would  not  be  sufficient ;  though,  of  coarse, 
even  an  actual  signature  by  the  agent  in  such  a  case  might  be 
controlled  by*  circumstances  showing  that  it  was  not  intended 
by  the  principals  that  it  should  bind  them ;  as  in  Hubert  v. 
Trehorne,  where  the  instrument  was  signed  by  an  agent  whose 
general  authority  embraced  his  so  doing,  but  the  signature  was 
followed  by  the  words,  "  as  witness  our  hands,"  on  which  the 
court  held  the  defendants  intended  themselves  to  sign,  and 
that  they  were  not  bound.'  Of  course,  the  power  must  em- 
brace the  act  of  signature;  if  it  extend  only  to  settling  the 
terms  of  the  contract,*  or  taking  notes,  or  writing  out  the 


1  Storj  on  Agencj.  §§  IS,  109  :  Blore  tr.  Snlton,  3  Meriv.  U1. 

*  Bashell  D.  Beav&n,  I  Bing.  N.  C.  103. 

»  Habert  v.  Trehorne  or  Turner,  4  Soott,  N.  K.  i89. 

*  Ccdemaa  o.  G&mguei,  18  Bub.  (N.  T.)   60;  Kce  v.  Kawlingi,  Meigs, 
(Tenn.)  496. 
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agreement,^  or  doing  anything  else  merely  preltmiuHiy  to  the 
signature,  it  is  insufficient. 

§  S7O  a.  The  agent  for  signing  may,  in  all  the  cases  enu- 
merated in  the  fourth  section,  he  appointed  without  writing,' 
unless,  of  course,  the  memoraDdnm  to  be  signed  is  to  be  also 
sealed,  in  which  case  the  power  must  be  conferred  by  an  in* 
strument  of  equal  dignity.'  The  authority  in  cases  of  con* 
tracts,  however,  may  be  given  subsequently  to  the  signatore, 
by  parol  ratification  of  it.* 

■  Enri  of  Glengftl  p.  Banurd,  1  Keen,  769.  See,  abo,  Dison  v.  Broomfield, 
t  Chit  R.  205. 

s  Coles  V.  Trecotbick,  9  Tea.  250 ;  Mortlock  t>.  BuUer,  10  Tes.  392 ;  Clioaa  tr. 
Cooke,  1  Sch.  ft  Ler.  22 ;  Graham  f.  Musaon,  1  Scott,  769 ;  Backer  v.  Cumnerer, 
1  Esp.  R.  105 ;  Wrigbt  v.  Dann«h,  2  Camp  208 ;  Gr«en«  t>.  Cnmer,  2  Con.  ft 
Law.  64 ;  lahabitanti  of  Aina  v.  Flummer,  i  Greenl.  (Me.)  20S ;  McWhorter 
V.  McMahan,  10  Paige,  (N.  Y.)  S8S ;  Lawrence  e.  liylor,  fi  HUl,  (N.  T.)  107 ; 
Woirall  p.  Munn,  I  Seld.  (N.  Y.)  229 ;  Hawkins  r.  Chace,  19  Pick.  (Ma».)  505 ; 
Dlen  V.  Kittredge,  7  Mass.  R.  2SB ;  Yerby  i>.  Grigcbr,  S  Lei(!b,  (Ta.)  S87 ; 
JobDMQ  i>.  UcGrader,  Ifi  Mo.  E.  3S5  ;  Talbot  v.  Bowen,  1  A.  K.  Manh.  (Ky.) 
436  ;  Coleman  t>.  Bailey,  4  Bibb,  (Ky.)  297 ;  Curtis  0.  Blur,  4  Cuab.  (Mm.) 
809;  Johnson  v.  Dodge,  17  HI.  R.  433.  But  see  Caperton  r.  Gray,  4  Yer^ 
(Tenn.)  583.  Mr.  Fell  (Mere.  Guar.,  Appendis,  No.  VI.)  argue*  very  forcibly 
against  the  proprielj  of  thij  rule,  but  admita  it  to  be  lettled. 

B  Blood  V.  Hardy,  19  Maine,  (3  Shep.)  61 ;  ante,  g  14.  In  a  late  case  of 
appeal  from  the  Exchequer,  the  plaintiff,  a  hop  grower,  having  vent  samjAei  of 
hope  for  sale  to  N.,  his  factor,  with  instmctiona  as  to  price,  the  defendants,  who 
were  hop  merchants,  called  at  N.'s  office  to  see  the  samples,  bnt  conld  not 
agree  as  to  price.  Subsequently,  on  the  same  day,  the  defendants  met  the  plun- 
tiff,  and,  after  a  converMtion  i^ut  the  hops,  they  went  with  him  to  N.'s  of&tM, 
and  there,  in  N.'s  presence,  made  the  plaintiff  an  offerfbrthe  hope,  which,  in  the 
presence  and  hearing  of  the  Jefendante,  the  plaintiff  aaked  N.  whether  be 
should  accept,  and  was  advised  by  him  so  to  do.  Thereupon  N.  wrote  onl  in 
hit  book  a  sale  note  in  duplicate,  each  part  of  which  was  dai«d  "19th  October." 
At  the  request  of  the  defendants,  the  date  in  each  part  was,  with  the  pluntifTi 
consent,  altered  by  N.  to  the  "  UOih  October,"  in  order  to  gire  defendant  a 
bnger  time  for  payment,  and  then  one  part  so  altered  was  torn  from  the  book 
by  N.  and  handed  to  defendants,  who  took  it  away  and  kept  it  In  an  action  by 
plaintiffs  against  defendants  for  not  accepting  the  hops,  it  was  held,  reversing  the 
decimon  of  the  Court  of  Exchequer,  (4  L.  T.  N.  S.  255,)  that  there  was  evi- 
dence for  the  juiyof  the  jntentioiiof  the  parties  that  N.  should  be  their  agent  for 
the  pnrpose  of  making  a  written  record  of  a  contract  tanding  upon  both  of 
them.     Durrell  v.  Evans,  7  L.  T.  N.  S.  97. 

4  Maclean  v.  Dunn,  4  Bing.  722;  1  Moo.  ft  P.  761;  GosbeU  d.  Arcber, 
2  AdoL  &  Ell.  000 ;  Sngden,  Vendors  and  PnrchaBen,  184. 
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§  370  h.  The  agent's  signature  may  be  m  his  own  name, 
no  principal's  name  or  fact  of  agency  appearing  in  the  mem- 
orandum ;  and  parol  proof  will  be  admitted  to  show  the  agen- 
cy and  bold  the  real  principal.^ 


1  Wilflon  V.  Hunter,  7  Taunt  290 ;  Djrken  v.  Townaend,  24  New  Totk  B. 
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CHAPTER  XVni. 

THE   CONTENTS   OF   THE   MEMORANDUM. 

§  371>  Having,  in  die  last  chapter,  inquired  into  those 
matters  which  concern  the  form  of  the  memorandum  required 
by  the  Statute  of  Frauds  in  cases  of  contracts,  we  come  now 
to  the  question,  what  the  memorandum  mmt  contain.  Upon 
this  the  general  rule  is,  that  it  must  contain  the  essential  terms 
,of  the  contract,  expressed  with  such  a  degree  of  .certainty 
that  it  may  be  understood  without  recourse  to  parol  evidence 
to  show  the  intention  of  the  parties.'  .  It  is  proposed  in  the 
present  chapter  to  consider  in  detail  the  several  matters  which 
it  has  been  determined  the  writing  must  contain,  observing,  as 
we  proceed,  the  degree  of  certainty  or  fulness  required  in  their 
statement,  and  the  extent  to  which  parol  evidence  is  admitted 
to  Eud  in  the  interpretation  of  the  memorandum ;  and  also  to 
inquire  how  far  the  statute  allows  effect  to  oral  agreements  of 
parties  made  subsequently  to  the  execution  of  a  memorandum, 
for  the  purpose  of  modifying  or  discharging  the  contract. 

§  37^.  In  the  first  place,  it  is  necessary  that  the  written 
memorandum  contwn  the  names  of  both  the  contracting  parties ; 
although,  as  we  have  seen,  it  need  only  be  signed  by  him  who 
is  to  be  charged  upon  it.  Upon  this  point  the  leading  case  is 
Champion  v.  Plummer,  decided  in  the  Exchequer  Chamber, 
in  1805,  where  the  memorandum  was  duly  signed    by  the 

1  2  Kent,  Com.  511 ;  Abeel  d.  Radclifie,  IS  Johns.  (N.  Y.)  SOO.  The  ordi- 
aary  incidents  only  of  an  agreement,  as  for  inatance,  the  uMial  coTenants  and 
other  ingredienta  of  &  complete  tr&nifer  in  the  ca«e  of  a  lale  of  land,  vill  be 
supplied  by  the  coart  Bany  t>.  Coombe,  1  Fet.  (S.  C.)  esO ;  Symei  i>.  Hutleji 
2  L.  T.  N.  S.  609. 
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vendor,  defendant,  but  the  oune  of  the  purchaser  nowfaere 
iqtpeared.  Th^  plaiatifF  being  nonsuited  below,  a  rule  was 
obtidned  to  set  the  ncpnsuit  aside  and  for  a  new  trial.  Sir 
James  Mansfield,  C.  J.,  said :  "  How  can  that  be  sdd  to  be 
a  contract  or  memorandum  of  a  contract  which  does  not  state 
who  are  the  contracting  parties  1  fiy  this  note  it  does  not  at 
all  appeu*  to  whom  the  goods  were  sold.  It  would  profe  a 
sale  to  any  other  person,  as  well  as  to  the  plaintiff.  There 
cannot  be  a  contract  without  two  parties,  and  it  is  customary 
in  the  course  of  business  to  state  the  name  of  the  purchaser  as 
well  as  the  seller,  in  every  bill  of  parcels.  This  note  does  not 
appear  to  me  to  amount  to  any  memorandum  in  writing  of  a 
bargun."  And,  the  rest  of  the  court  concuiring,  the  rule  was 
discharged.*  On  the  same  principle,  it  is  held  that  a  memo- 
randum of  guaranty  is  not  sufficient,  unless  the  name  of  the 
par^  whose  debt  is  to  be  answered  for,  is  inserted  therein.' 

§  37^-  "^^i^  principle  has  uniformly  been  assented  to  by  the 
courts  both  of  England  and  our  own  country.'  No  formality 
in  this  particular,  however,  is  required  by  the  statute ;  it  is 
sufficient  if,  upon  the  memorandum,  in  addition  to  its  having 
the  signature  of  the  partry  to  be  charged,  it  appe^  with  reason- 
able certainty  who  the  other  party  is.  Thus,  a  letter  addressed 
by  the  defendant  to,  or  received  by  him  from,  the  plaintiff,  and 
sufficiently  connected  in  meaning  with  the  other  writings  re- 
lied upon  as  constituting  the  memorandum,  may  be  evidence  to 
show  the  plaintiff  to  be  a  party  to  the  contract.*    And  the  fact 

1  Champion  v.  Plimimer,  1  £<m.  &  Pull.  N.  R.  ti2. 

»  WiUiami  t..  Lake.  1  L.  T.  N.  8..B7. 

3  Jacob  p.  Kirk,  3  Moo.  &  Bob.  SSI;  Wheeler  v.  Collier,  Moa  &  MaLiSS; 
Alien  v.  Beimet,  S  Tannt.  IBS;  Waterman  «.  Meigi,  4  Ciub.  (Msbb.)  ISJ; 
Niobolg  V.  JdiDBon,  10  Conn.  R.  193;  SberbarDe  v.  Shaw,  1  N.  H.  IfiT;  Web- 
ster e.  Ela,  0  lb.  fi40 ;  FarweU  v.  Lowtber,  18  Bl.  R.  252 ;  Sheld  r.  Stamps, 
3  Sneed,  172;  WiUiaraa  f.  Bjinee,  S  L.T.N.  8. 69.  But  a  promise  in  writing, 
i^ed,  to  pa7  one  Dnnamed  who  shall  furnish  goods  to  the  writer,  or  to  a  third 
person,  will  become  a  binding  contract  with  anj  one,  whoaoever  he  may  be,  who-' 
shall  accept  the  promiae  in  wrking  and  Aimisb  the  goods.  lb. 

«  Jacob  tr.  Eiric,  2  Moo.  &  Bob.  SSI ;  Men  v.  Beiinet,  8  TaoDt  169. 
U 
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that  the  person  to  whom  Buch  a  letter  was  addressed  was  the 
agent  of  the  plaintiS',  and  received  it  in  that  character,  may  be 
proved  by  parol  evidence,  to  show  the  plaintiff  to  be  the  real 
promisee.^  Where  the  particulara  of  an  auction  sale,  upon 
which  the  meroorandam  charging  the  purchaser  was  indorsed, 
stated  that  the  sale  was  "  by  order  of  Mr.  W.  Laythou^,  the 
proprietor,"  this  was  held  a  sufficient  indication  of  the  plaintiff.' 
And  in  a  case  where  an  order  for  goods  was  written  and 
signed  by  the  seUer'a  agent  in  a  book  belonging  to  the  buyer, 
Mansfield,  C,  J.,  said,  if  it  were  "  a  regular  order-book,  and 
supposing  that  the  person  to  whom  it  belonged,  the  place  in 
which  it  was  kept,  and  the  purpose  for  which  it  was  employed 
were  consonant,  it  would  be  no  great  stretch  to  say,  this  was 
a  ground  for  inferring  that  these  entries  were  made  by  the 
authority  of  the  owner  of  the  book,  for  the  purpose  of  evidenc- 
ing the  sale ;  "  but  there  was  other  evidence  in  the  case  that 
the  plaintiff  was  the  buyer.^ 

§  37^  It  would  seem  to  be  very  clear  that  the  mere  ap* 
pearance  of  the  pluntiff's  name  in  the  memorandum  is  not 
sufficient,  if  it  does  not  ^pear  as  that  of  the  promuee,  or 
party  to  whom  the  defendant  is  bound,  and  that  sudi  character 
cannot  be  affixed  by  parol  evidence  to  an  otherwise  ambiguous 
insertion  of  the  name.*     This  point,  among  others,  was  ex- 

1  Batemau  tr.  Phillip*,  13  Eul,  3T0 ;  ante,  370  b.  And  tee  Williuiu  e.  Baeoa. 
2  Gray,  (Mam.)  SST.  Bat  where  a  letter  of  credit  ww  addresaed  by  mistake  to 
JohD  and  Joseph,  and  dehvered  to  John  and  Jerenuah,  it  wag  held  that  John  and 
Jeraniah  coold  not  tastain  an  acdon  apon  it  for  goods  farninhed  by  them  to  the 
bearer  on  the  ttrength  of  it ;  for  there  was  no  arabigaity,  patent  or  lateot.io  the 
caaet  nor  any  fraud  npon  the  plaintlfii,  nor  (as  the;  had  obKired  the  nusdirae- 
tion  and  taken  the  ri«k  of  ita  materiality)  any  niittike  oo  their  part.  Grant  p. 
Naylor,  i  Cranch,  (S.  C.)  214. 

<  Laythoarp  r.  Bryant,  2  Bing.  N.  C.  735. 

3  Allen  D-Bennet,  8  Taunt.  169.  Where  the  names  of  (be  plaintiffs  (TBodon) 
appeared  upon  the  title-page  of  their  order-book  in  which  the  defendant's  oti^ 
wai  written,  and  agned  by  him,  held  aafficient  in  Sari  v,  Bourdillon,  37  £ng.  L. 
ft  £.  41B. 

4  Champion  v.  Phunmer,  1  Boe.  &  Pol.  N.  B.  2fii;  Sherburne  «.  Shaw,  1  N. 
H.  107 ;  Nichola  *.  JohnaoD,  10  Cw^.  R.  198 ;  Oeboms  v.  Phelpa,  IS  lb.  73. 
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presaly  held  by  Mr.  Justice  Kent,  in  an  action  on  the  follow- 
iog  memorandam :  "J,  Ogden  &  Co.  Bailey  &  Bogart. 
Brown,  laj  ;  White,  16^,  60  and  90  days.  Debenture  part 
pay ; "  one  of  hia  (Ejections  to  its  sufficiency  being  that  no 
person  could  ascertain  from  it  which  of  the  parties  was  buyer 
and  which  was  seller.^ 

§  375.  A  late  decision  of  much  consideration  by  the  Su- 
preme Court  of  the  United  States,  however,  seems  to  stand 
opposed'  to  this  rule.  The  memorandum  there  reUed  upon  was 
as  follows:  "  Sept.  19,  W.  W.  Goddard,  IS  mos.  800  bales. 
S.  F.  drills,  7i.  100  cases  blue  drills,  8f .  Cr.  to  commence," 
etc.,  and  signed  "  R.  M.  M.;  W.  W.  O."  The  former  initials 
appeared  by  parol  eviden<%  to  be  those  of  the  agent  of  tbe 
plaintifi^.  In  the  opinion  delivered  on  behalf  of  the  majority 
of  the  court,  in  iavor  "of  the  sumciency  of  the  memorandam, 
no  attention  appears  to  be  paid  to  the  uncertainty  upon  the 
face  of  the  writing  as  to  who  was  buyer  and  who  was  fwller  in 
the  transaction ;  a  pomt  which  Mr.  Jostice  Curtis,  in  his  dis- 
sentrng  opinion,  urges  with  great  force  of  reasoning  and  a  foil 
dtatioa  of  tbe  authorities.  But  it  appeared  in  the  proof  that 
subsequently  a  bill  of  parcels  detaiHng  the  purchase  was  made 
out  and  sent  to  the  purchaser  and  accepted  as  such  by  him, 
which  circumstance  is  referred  to  in  the  principal  opinion  as 
to  he  considered  in  aid  of  any  ambiguity  that  might  exist  iB 
the  former  memorandum ;  and  on  that  ground  the  case  may 
apparentiy  be  saved  from  conflict  with  the  general  rule.^ 

S  876.  Again,  the  memorandum  should  show  tbe  price 
agreed  to  be  paid  for  the  property  sold,  where  the  contract 
is  one  of  sale.'     Where  a  price  is  stipulated  by  the  parties,  it 

1  Bailey  r.  Ogden,  8  Johiu.  (N.  T.)  899. 

*  Salmon  Falb  Maanfacturing  Co.  e.  Goddard,  14  How.  446. 

1  BUgden  V.  Bradbear,  12  Yes.  466 ;  Ctei^  v.  Wright,  1  Atk.  IS ;  Bromley 
D.  Jefferiei,  2  Vem.  41S ;  Elmore  ■>.  Eiagscoto,  6  Bam.  St  Ores.  fi88 ;  Ida  n. 
Stanton,  10  Term.  R.  691;  Smith  s.  Araold,  5  Mas.  (C.  C.)  416;  Buck  v. 
PlckweU,  1  Wni.  (Venn.)  167;  Barickman  r.  Knykendall,  6  Blaekf;  (Ind.)  !1 ; 
MTanon's  Appeal,  11  Penn.  (1  Joaet,)MS;  Solu  v.  Hlokman,  ao  PenD. 


.d  by  Google 


4O0  STATUTE   OF   FRAUDS.  [CH.    XVIII. 

is  manifestly  no  essentiBl  part  of  their  agreement;  its  omissioii 
from  the  memorandam,  therefore,  is  fetal.  Nor  can  a  di£^- 
ent  price  be  proved  by  parol  evidence,  where  one  is  stated  in 
the  memorandum,  as  this  would  be  to  set  up,  by  means  of  parol 
evidence,  a  new  contract,  of  a  class  which  the  Statute  of  Frauds* 
requires  to  be  put  in  writing.^ 

§  377-  Where  no  price  is  fixed  upon,  tlie  memorandum 
may  be  silent  in  that  respect,  and  then  it  is  left  to  the  law  to 
ascertain  what  the  property  sold  is  reasonably  worth;  in  suc^ 
a  case,  price  is  not  one  of  the  ingredients  of  the  bargain.  Such 
was  the  deci^on  of  the  Court  of  Common  Pleas,  in  Hoadley 
V.  McLaine,  in  which  Tiodal,  C.  J.,  delivered  a  concurring 
opinion.*  But  in  a  case  decided  in  the  same  court,  only  a 
few  months  earlier,  the  same  eminent  judge  is  reported  to 
have  Bud  :  "  Whether,  in  all  cases  of  an  executory  contract  of 
purchase  and  sale,  when  the  parties  are  altc^ether  silent  as  to 
the  price,  the  law  will  supply  the  want  of  any  agreement  as  to 
price,  by  inferring  that  the  parties  must  have  intended  to  sell 
and  to  buy  at  a  reasonable  price,  may  be  a  question  of  some 
difficulty.  Undoubtedly  the  law  makes  that  inference  when 
the  contract  is  executed  by  the  acceptance  of  the  goods  by  the 
defendant,  in  order  to  prevent  the  injustice  of  the  defendant's 
taking  the  goods  without  paying  for  them.  But  it  may  be 
questionable  whether  the  same  reason  applies  to  a  case  where 
the  contract  is  executory  only,  and  where  the  goods  are  still  in 


,  (8  Harr.)  ISO ;  Et.j  v.  Card,  6  B.  Hoa.  (Kf.)  lOS  ;  Parker  v.  Bodlef,  4  Bibb, 
*  (EyO  102 ;  Ellis  v.  Deadman,  lb.  467 ;  Eioloch  v.  Sange,  1  Speen,  Eq.  (S.  C.) 
470 ;  GoodmaD  v.  Griffitha,  1  HurL  &  Norm.  fi74 ;  Powell  b.  Lovegrove,  39  E. 
L.  &  K  427 ;  Wright  v.  Cobb,  5  Sdeed,  14S ;  Farwell  v.  Lowtlter,  IS  HL  B. 
S9S;  Sbeid  v.  Stamps,  2  Sueed,  17!;  Ivm  v.  Hazard,  4  R.  L  14.  The  recordi 
of  a  corporation,  showiag  the  plaintifi'a  appDintitiant  ai  thmr  enpneer,  to  serre 
a  jear  frr»ii  a  future  daj,  hai  been  held  lufEcient  for  the  plaintiff's  recoverj  of 
the  compeDtadoD  agreed,  althougb  the  record  did  not  show  th»t  compensation. 
Chase  ■>.  Lowell,' 7  Graj,  (Unas.)  33. 
■  FrestOD  i>.  Herceao,  t  W.  BUck.  1249. 

'  Hoadlf  v.  McLaiue,  10  Bing.  482,  dted  as  law  bjr  Wilde,  C.  J.,  in  Valpj 
V.  Gibaon,  4  Man.,  Gr.  &  Sc  837. 
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the  possesBion,  or  under  the  cootrol,  of  the  seller."  ^  Takiag 
the  whole  of  this  language  together,  the  learned  judge  appean 
to  be  Bpeaking  rather  of  an  inchoate  aale,  a  mere  agreement  to 
sell,  than  of  a  concluded  bargain.  For  if  the  goods  remain 
■'*  under  the  control  of  the  seller,"  there  cannot  have  been  any 
sale  of  them,  binding  within  the  Statute  of  Frauds ;  '  and  to 
say  that  they  do  so  remain,  where  a  memorandum  silent  as  to 
price  has  been  executed,  is  to  assome  the  very  point  in  question, 
namely,  that  such  a  memorandum  is  insufficient  to  bind  the 
bargain  under  the  statute.  It  is  certainly  not  to  be  supposed 
that  the  learned  judge  would  have  distinctly  affirmed  as  law, 
in  Hoodley  p.  McLaine,  a  rule  of  which  he  considered  himself 
to4iave  so  latdy  expressed  a  serious  doubt,  without  some  allii> 
sion  to  the  previous  opinion. 

§  97^-  't  is  quite  obvious  that  the  statute  will  be  satisfied 
by  such  a  statement  as  ascertains  the  price  to  be  paid,  although 
it  mentions  no  specific  sum ;  as,  for  instance,  if  the  agreement 
is  to  pay  a  price  to  be  .settled  by  arbitration,*  or  to  pay  tha 
same  for  which  the  property  had  been  previously  purchased.' 
It  has  been  held  that  ao  order  for  goods  "  oo  moderate  terms  " 
sufficiently  expressed  the  amount  to  be  paid ; '  a  decision  which 
is  equally  supported,  either  on  the  ground  that  the  price  so 
stated  may  be  ascertfloed  by  evidence  of  what  are  moderate 
terms,  or  that  it  is  but  equivalent  to  an  agreement  for  a  fair 
price,  which  would  not,  as  we  have  seen,  require  to  be  expressed 
at  ail.  And  it  has  been  decided  by  the  Court  of  Appeals  of 
Virginia  that  a  letter  promising  to  make  a  deed  for  a  tract  of 
land  "  according  to  contract "  was  a  sufficient  memorandum, 
without  farther  specification   of  .the  terms,  and  that  it  was 


1  Acebal  v.  LeTy,  10  Biug.  S82. 

'  Caotbir.Jackion,  STm.12;  Btowu  v.  Bdlom,  4  Pick.  (U>h.)  IW. 
*  Atwood  B.  Cobb,  IG  Pick.  (Mbm.)  2S0. 
B  Ashcroft  D.  Uonia,  i  Mkn.  &  Gr.  IBO. 
>*•    • 
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enough  for  the  party  daimiiig  the  conveyance  to  prove  by  one 
witness  what  price  was  agreed  to  be  given  for  the  land.^ 

§  S79.  It  can  hardly  be  necesssary  to  say  that  where  the 
memorandom  itself  states  that  the  price  has  been  paid  or 
received,  the  amount  need  not  be  set  forth ;  as  in  such  case  the- 
price  is  not  a  part  of  ihe  contract  to  be  performed.' 

§  380,  It  was  just  now  remarked  that  parol  evidence  was 
inadmissible  to  prove  a  di^rent  price  agreed  upon  from  that 
which  appears  in  the  memorandum.  But  the  admission  of 
such  evidence  to  explain  technical,  or  other  ambiguous  terms 
used  in  expressing  the  price,  is  no  infringement  of  the  statute, 
any  more  than  of  the  rule  of  common  lew  excluding  oral  testi- 
mony o^red  to  explain  the  meaning  of  a  written  docum«nt. 
Thus,  where  a  sold  note  purported  to  be  of  "  1 8  pockets  of 
hops  at  lOOj.,"  parol  evidence  was  admitted  to  show  that  the 
lOOg.  was  understood  in  the  trade  to  mean  the  price  per  cwt' 
And  so  with  the  various  ambiguities  of  this  nature  presenting 
themselves  in  brief  notes  of  mercantile  contracts,  which  are 
generally  composed,  to  use  the  language  of  a  learned  judge, 
■  in  "  a  sort  of  mercantile  short  hand,  made  up  of  few  and  short 
'expressions."  * 

§  381.  The  rule  that  the  memorandum  of  a  contract  of  sale 
must  exhibit  the  price  agreed  to  be  paidlteppears  to  have  been 
confounded  in  one  or  two  instances  with'  the  doctrine,  which  we 
shall  presently  have  to  examine,  that  every  memorandum  under 
the  fourth  section  must  exhibit  the  cousideradon  on  which  the 
engagement  of  the  party  to  be  charged  is  founded.  In  Eger- 
ton  V.  Mathews,  the  memorandum  sued  upon  was  of  a  con- 
tract for  the  purchase  of  a  quantity  of  cotton,  and  expressed 

1  Johnson  e.  Roii>Id,  4  Man£  77. 

■  Fug&te  o.  Hansford,  3  Litt.  (K7.)  26! ;  Holnua  c.  Bank  of  Noriblk,  IS 
Ab.  B.  S89. 

3  Spicer  v.  Cooper,  1  Gale  &  Dav.  52 ;  C  Jar.  1096.  See  Salmon  Palli 
ManofactDiiiig  Co.  t>.  Goddud,  14  How.  (S.  C.)  44S ;  Sari  t>.  Bourdilloa,  1  C.  B. 
(S.  a)  188. 

4  Parke,  B.,  in  Uanhall  c.  Lynn,  6  Meet,  k  Welt.  I0». 
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that  the  defesdaDts  agreed  to  give  the  plaintiff  "  IQd.  per  lb. 
for  30  bales  of  Smyrna  cottOD,"  etc. ;  and  the  objection  was 
taken  on  behalf  of  the  defendants,  that  no  consideration  for 
their  promise  appeared  in  the  memorandum.  At  the  trial  the 
plaintiff  was  nonsuited ;  but,  on  a  motion  for  setting  aside  the 
nonsuit,  the  attention  of  the  judges  was  called  to  the  difference 
of  phraseology  between  the  fourth  and  seventeenth  sections, 
the  one  using  the  word  "  bargain,"  and  the  other  the  word 
"  agreement,"  and  it  would  appear  that  their  decision  granting 
the  motion  was  in  some  measure  based  upon  that  diSerence ; 
taking  the  view  that  the  force  of  the  former  word  did  not,  like 
that  of  the  latter,  require  the  statement  of  the  consideration,^ 
Subsequently,  in  the  case  of  Saunders  v.  Wakefield,  where  the 
action  was  on  a  written  guaranty,  and  the  question  was  whether 
it  was  sufficient  without  having  the  consideration  apparent  on 
its  face,  all  the  judgv  concurred  that  it  was  not ;  but  Mr. 
Justice  Bayley,  in  illustration  of  his  position,  went  on  to  make 
this  remark :  *'  I  find,  too,  that  the  word  *  agreement  *  in  this 
clause  is  coupled  with  '  contracts  for  marriage  and  for  the  sale 
of  lands; '  now,  in  these  cases,  it  is  clear  that  the  consideration 
must  be  stated.  For  it  would  be  a  very  insufficient  agreement 
to  say,  '  I  agree  to  sell  A.  B.  my  lands,'  without  specifying  the 
terms  or  the  price."  ' 

§  381  a.  Now,  if  the  statement  of  the  price  in  the  memo- 
randum of  a  contract  of  sale  is  to  be  regarded  in  the  same 
light  aa  the  statement  of  the  consideration  of  the  other  classes 
of  agreements  enumerated  in  the  fourth  section,  it  follows  that 
ui  those  States  where  the  latter  is  held  unnecessary,  the  rule 
requiring  the  former  mast  be  rejected.  Upon  this  ground  it 
has  been  rejected  in  Missouri,'  But  there  is  an  obvious  dis- 
tinction between  the  cases.     The  price  agreed  to  be  paid  is  a 


1  BgertxHi  V.  fttathews,  S  East,  SOT. 

>  Saanden  v.  W&kefield,  4  Bud.  &  Aid.  695. 

3  BeBQ  V.  Valte,  2  Miwauri  B.  103. 
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necessary  ingredient  of  a  contract  of  sale ;  and  without  ite 
appearing,  snch  a  contract  is  senseless  and  cannot  be  enforced. 
But  the  consideration  of  a  guaranty,  or  of  an  agreement  not 
to  be  performed  within  a  year  from  the  making,  or  to  settle 
certain  property  upon  a  person  when  he  or  she  is  married,  can- 
not be  said  to  be  an  ingredient  of  such  agreement ;  that  is,  it 
makes  no  part  of  the  thing  to  be  done,  which  latter  is  entirely 
intelligible  without  any  reference  to  the  motive  or  inducement 
of  the  party  promi»ng.  Whether  such  motive  or  inducement 
must  appear,  in  order  to  show  the  agreement  to  be  founded 
upon  a  valid  consideration,  is  another  and  different  question. 
The  deosion  of  Egerton  v.  Mathews,  was  certainly  correct, 
because  alt  the  ingredients  of  a  binding  and  enforceable  bargain 
were  diere  presented  in  the  writing ;  not  because  the  word 
**  bargain "  imports  a  consideration  any  less  than  the  word 
"agreement."  On  tbe  other  hand,  as  Mr.  Justice  Bayley 
says,  "  it  would  be  a  very  insufficient  agreement  to  say  '  I 
agree  to  sell  A.  B.  my  lands,'  without  specifying  tbe  terms  or 
the  price,"  because  the  price,  which  is  an  element  of  every  sale, 
is  not  stated ;  and  not  because  a  memorandum .  of  an  agree* 
ment  to  do  a  thing  must  necessarily  show  tbe  motive  or  induce- 
ment for  nuking  it.  The  statement  of  price  is,  in  each  case, 
in  fact,  the  statement  of  consideration  ;  but  it  is  submitted  aa 
([uit«  clear  that  it  is  not  required  on  tbe  same  ground. 

§  382.  In  cases  of  sales,  the  credit  stipulated  is  an  essential 
term  of  the  contract,  and  mnst  appear  in  the  memorandum. 
Such  appears  to  be  the  established  rule  in  actions  at  law.' 
Though  it  seems  it  is  not  so  strictly  applied  in  suits  in  equity 
for  a  specific  execution  of  the  contract.  Where  an  advertise- 
ment of  land  for  sale  at  auction  stated  that  it  was  to  be  on  a 


I  MoTtam  p.  Dean,  IS  Met  (Mus.)  38B ;  Dbtu  b.  Shields,  S6  Wend.  (N.  T.) 
841;  MTarsoD'B  Appeal,  11  Fenn.  (1  Jonea,)  SOS;  Soleiu.  Hickman,  20  Peon. 
(8  HaiT.)  180;  Buck  e.  Fickvell,  1  Will.  (Venn.)  W;  EUii  v.  Deadmui,  4 
Bibb,  (Kj.)  467 ;  Puker  v.  Bodlej,  Ifa.  102 ;  £lfe  v.  Gadaden,  3  Rich.  (S.  C) 
87a  ;  Wri^t  V.  Weekt,  8  B«w.  (N.  Y.)  874. 
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credit,  and  the  auctioneer's  entr^  at  the  time  of  sale  made  po 
altosion  to  the  cre^t,  and  the  proprietor,  at  the  expiration  of 
the  time  alleged  by  the  defendant  as  having^'been  realty  allowed, 
brought  a  bill  to  compel  a  specific  execution  of  the  purchase, 
the  Court  of  Appeals  of  Virginia  made  a  decree  accordingly, 
Brockenborough,  J.,  remarking  that  the  defendant,  by  the 
memorandum  of  sale,  had  bound  himself  to  pay  in  cash ;  and, 
although  that  memorandum  did  not  state  the  truth  as  to  the 
time  of  payment,  yet  the  bill  did,  and  the  defendant  could  not 
object;  but  that  if  the  plaintiff  had  clumed  specific  execution 
at  cash,  the  defendant  might  have  resisted  on  the  ground  of  the 
credit  really  agreed  to  be  given.'  In  the  absence  of  any  evi- 
dence that  credit  was  to  be  allowed,  the  memorandum  may  be 
silent  in  that  respect,  and  a  sale  for  cash  will  be  presumed.' 
And  it  seems  to  be  in  no  case  material  that  it  should  appear 
in  the  writing  whether  the  payment  on  time  is  to  be  with 
interest." 

§  SSS.  In  a  late  case  in  the  Supreme  Court  of  the  United 
States,  already  repeatedly  referred  to  in  this  diapter,*  the  mem- 
orandum stated  that  the  "  credit  was  to  commence  when  ship 
sailed,  not  after  Dec.  Ist,"  and  the  court  held  the  time  of  credit 
to  be  sufficiently  expressed,  although  there  was  no  evidence 
what  ship  was  referred  to.^ 

§  38i>.  The  memorandum  need  not  stipulate  any  time  or 
place  for  the  delivery  of  goods  sold,  or  for  the  performance  of 
any  other  contract,  {of  in.  the  absence  of  such  stipulation  a  rea- 
sonable time  and  the  vendor's  customary  place  will  be  presumed 


1  Saiiih  V.  JooM,  7  Lugh,  IGS. 

fi  Ytipj  ■>.  GibwD,  i  Man^  Gr.  A  So.  8ST;  Feneodeo  t>.  Mawej,  II  Ci»h- 
(UsM.)  127. 

>  Atwood  V.  Cobb,  16  Pick.  (Maw.)  230,  231 ;  N«ufrille  i>.  Stuart,  I  Hill,  Eq. 
(8.  C.)  168,  167. 

*  Salmon  Falls  Uaii£  Co.  e.  Uoddaid,  11  How.  446. 

*  See  the  di«enting  opinion  of  Mr.  Jmtice  Curtis,  in  which  he  exhibits  verj 
elearij  the  difficultiea  attending  this  and  other  pdnli  in  the  deciwon  of  the  ma- 
joritf  of  the  conrt. 
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to  have  been  contemplated.*  Bat  where  time  is  adpulated,  ^d 
it  is  in  the  nature  of  a  condition,  which  goes  to  the  essence  of 
the  contract  and  must  appear  in  the  memorandum.^  And  so 
with  a  warranty  of  quali^  in  case  of  a  sale  of  ^oods.' 

S  885.  It  must,  of  course,  appear  from  the  memorandum, 
what  is  the  subject-matter  of  the  defendant's  engagement. 
Land,  for  instance,  which  is  purported  to  he  harg^ned  for, 
must  be  so  described  that  it  may  be  identified.*  And  in  die 
case  of  an  agreement  for  a  lease,  the  teim  for  which  the  lease 
is  to  be  given  must  appear  in  the  writing,  and  cannot  be  sup- 
plied by  parol  evidence."  Bnt  the  subject-matter  may  in  any 
case  be  identified  by  reference  to  an  external  standard,  and 
need  not  be  in  terms  explained.  Thus  to  describe  it  as  the 
vendor's  right  in  a  particular  estate,^  or  as  the  property  which 
the  vendor  bad  at  a  previous  dme  purchased  from  another 
party,^  is  sufficient.  And  it  is  very  common  to  identify  the 
debt  of  a  third  person,  for  which  the  defendant  has  made 
himself  responsible,  as  the  debt  then  owing,  or  to  become 


1  Salmon  Falls  Manf.  Ca  v.  Goddard,  tupra;  Atwood  r.  Cobb,  16  Kck. 
(Han.)  330. 

>  Davis  tr.  Shieldi,  SB  Wend.  (N.  T.)  941 ;  m  emr,  nnraag  the  dednon 
of  the  Supreme  Court,  21  Wend.  3S2. 

3  Peltier  v.  Collins,  S  Wend.  (N.  T.)  469.  See,  generallj,  in  r^ard  to  the 
necenity  of  stating  all  the  termf  of  the  bargain  in  the  memonuidiun,  HcCleaa 
V.  l^icolle,  4  L.  T.  N.  S.  B68. 

1  Clinan  tf.  Cooke,  I  Sch.  &  Lef.  32  {  liadBaj  v.  Xineh,  S  lb.  1 ;  Harnett  v. 
Yielding,  lb.  549  ;  (in  regard  to  the  CMe  of  AUan  v.  Bower,  3  Bro.  C.  C.  149, 
we  the  rem&rkft  of  Lord  Redeadale,  in  Clinan  e.  Cooke,  titpra);  Barry  v. 
Coombe,  1  Fet.  (S.  C.)  640 ;  Chnrch  of  the  Advent  d.  Farrew,  7  Bicfa.  Eq. 
(S.  C.)  378;  Carmack  o.  Masterson,  3  Stew.  &  For.  (Ala.)  411;  Pipkin  t>. 
Jamee,  1  Humph.  (Tenn.)  32E;  Kay  v.  Curd,  6  6.  Hon.  (Ey.)  103;  Meadows 
v.MeftdowB,S  McCord,  (8.  C.)  HB;  Sari  e.  Boiudillon,  1  C.  B.  (N.  S.)  188; 
Ferguson  n.  Staver,  38  Fenn.  State  B.  411 ;  Ivca  n.  Armitrong,  OR.!.  601 ; 
Talman  ■>.  Fnutklio,  a  Duer,  (N.  Y.)  395. 

6  Clinan  r.  Cooke,  I  Scb.  &  Lef.  22 ;  Abeel  «.  BadcliSe,  13  Johns.  (N.  Y.) 
SOO ;  Hodges  v.  Howard,  B  B.  1. 149 ;  FitimauHce  t>.  Bayley,  8  L.  T.  N.  S.  69. 

<  Nichols  D.  Johnson,  10  Conn.  B.  1B8. 

7  Atwood  V.  Cobb,  16  E^ck.  (Man.)  330.  And  see  Tallman  p.  Franklin,  14 
N.  Y.  S84  ;  Simmons  t>.  Spruill,  8  Jonw,  Eq.  (N.  C.)  8. 
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owing,  by  such  third  persoo  to  the  plaiotiff,  without  farther 
description.' 

§  386.  But  by  far  the  meet  difficult  quesboa  presented  id 
the  present  branch  of  our  subject,  and  which  has  perhaps  more 
engaged  the  attention  of  courts,  and  occasioned  a  more  marked 
conflict  of  judicial  opinion  than  any  other  arising  upon  any 
part  of  the  Statute  of  Frauds  is,  whether  the  note  or  memo- 
randum in  writing  must  show  the  conuderadon  upon  which 
the  defendant's  promise  is  founded. 

§  387.  This  question  first  arose  in  the  case  of.  Wain  v. 
Warliers,  decided  in  the  Queen's  Bench  in  ISCH.  The  decla- 
ration alleged  in  substance  that  the  plaintiffs,  being  the  in- 
dorsees and  holders  of  a  bill  of  exchange  for  £56,  drawn  upon 
and  accepted  by  one  Hall,  which  was  then  due  and  unpaid,  and 
being  about  to  sue  the  drawee  and  acceptor  thereon,  the  de- 
fendant, upon  a  certain  day,  in  consideration  of  the  premises 
and  that  the  plaintifis  would  forbear  to  proceed  with  their  suit, 
undertook  and  promised  to  pay  the  plainti£&,  by  half-past  four 
o'clock  on  that  day,  £56  and  the  expenses  which  had  been  in- 
curred by  them  on  said  bill.  At  the  trial  before  Lord  Ellen- 
borough,  the  plaiuti£&  produced  in  evidence  a  writing,  signed 
by  the  defradant,  in  these  words  :  "  Messrs.  Wtun  &  Co.,  I 
will  engage  to  pay  you  by  half-past  four  this  day  fiAy-six 
pounds,  and  expenses  on  bill  that  amount  on  Halt.  [Signed,] 
Jno.  Warlters.  [Dated,]  No.  2,  Comhill,  April  80th,  1803." 
The  defendant  having  objected  that,  although  his  promise  was 
in  writing,  the  consideration  <^  it  was  not  in  writing,  and  that 
tbe  Statute  of  Frauds  required  both  to  appear  in  the  memoran- 
dum, Lord  EUenborough  nonsuited  the  plaintiffs ;  a  rule  nut 
was  obtained  for  setting  this  nonsuit  aside,  and  for  a  new  trial. 
Upon  argument,  all  the  judges  concurred  in  discharging  the 
rule.  Lord  £llenborough  first  referred  with  approbation  to 
the  remark  of  Lord  C,  B.  Cowyns,  that  "  an  agreement  is 

1  Batemao  e.  Phillipa,  16  But,  370.  See,  alao,  Sale  r.  Damgh,  S  Bilton, 
(N.  Y.)  184. 
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aggregatio  tnmtiittn,  viz. :  where  two  or  more  dudiIs  are  united 
in  a  thing  done  or  to  be  dooe ;  a  mutual  assent  to  do  a  thing  ; 
and  it  ought  to  be  so  certain  and  complete  that  each  party  maj 
have  an  action  upon  it ;  "  *  and  then  proceeded  to  say :  "  The 
questioa  is,  whether  that  word  is  to  be  used  in  the  loose,  incor- 
rect sense  in  which  it  may  sometimes  be  used,  as  synonymous 
to  promise  or  undertaking,  or  in  its  more  proper  and  correct 
sense,  as  signifying  a  mutual  contract  or  consideradou  between 
two  parties  t  The  latter  appears  to  me  to  be  the  legal  con- 
struebon  of  the  word,  to  which  we  are  bound  to  give  its  proper 
effect ;  the  more  so,  when  it  is  considered  by  whom  that  statute 
is  said  to  have  been  drawn,  Ijy  Lord  Hale,  one  of  the  greatest 
judges  who  ever  sat  in  Westminster  Hall,  who  was  as  compe- 
tent to  express,  as  he  was  able  to  conceive,  the  provisions  best 
calculated  for  carrying  iuto  effect  the  purposes  of  that  law. 
The  person  to  be  charged  for  the  debt  of  another,  is  to '  be' 
charged,  in  the  form  of  the  proceeding  against  him,  upon  liis 
special  promise  ;  but  without  a  legal  consideration  to  sustain  it, 
that  promise  would  be  a  nudum  pactum  as  to  him.  The  stat- 
ute never  meant  to  enforce  any  promise  which  was  before  in- 
valid,  merely  because  it  was  put  in  writing.  The  obligatory 
part  is  indeed  the  promise,  which  will  account  for  the  word 
promise  being  used  in  the  first  part  of  the  clause,  but  still  in 
order  to  charge  the  party  making  it,  the  statute  proceeds  to  re- 
quire that  the  agreement,  by  which  must  be  understood  the 
agreement  in  respect  to  which  the  promise  was  made,  must 
be  reduced  into  writing.  And  indeed,  it  seems  necessary  for 
effisctuating  the  ol^t  of  the  statute,  that  the  consideration 
should  be  set  down  in  writing  as  well  as  the  promise ;  for 
otherwise  the  conuderation  might  be  illegal,  or  tlie  promise 
might  have  been  made  on  a  condition  precedent,  which  the 
party  charged  may  not  afterwards  be  able  to  prove,  the  omis- 
sion of  which  would  materially  vary  the  promise,  by  turning 

I  Cctn.  VAg.  tit  Agraement,  A.  1. 
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tliat  into  an  absolute  promise  which  was  only  a  conditional  one; 
and  then  it  would  rest  altogether  on  the  conscience  of  the  wit- 
ness to  assign  another  consideration  in  the  one  case,  or  to  drop 
the  condition  in  the  other,  and  thus  to  introduce  the  very  frauds 
and  peijuries  which  it  was  the  object  of  the  statute  to  exclude 
by  requiring  that  the  agreement  should  be  reduced  to  writing, 
by  which  the  consideration  as  well  as  the  promise  would  be 
rendered  certun The  word  agreement  is  not  satis- 
fied unless  there  be  a  consideration,  which  consideration  form- 
ing part  of  the  agreement  ought  therefore  to  have  been  shown ; 
and  the  promise  is  not  binding  by  the  statute  unless  the  con- 
sideration which  forms  part  of  the  agreement  be  also  stated  in 
writing.  Without  this,  we  shall  leave  the  witness,  whose 
memory  or  conscience  is  to  be  refreshed,  to  supply  a  consider^ 
ation  more  easy  of  proof,  or  more  capable  of  sustMning  the 
promise  declared  on.  Finding,  therefore,  the  word  agreement 
in  the  statute,  which  appears  to  be  the  most  apt  and  proper  to 
express  that  which  the  policy  of  the  law  seems  to  require,  and 
finding  no  case  in  which  the  proper  meaning  of  it  has  been 
relaxed,  the  best  construction  which  we  can  make. of  the  clause 
is  to  give  its  proper  and  legal  meaning  to  every  word  of  it." 
Grose,  J. :  "  What  is  required  to  be  in  vfriting  is  the  agree- 
ment, (not  the  promise,  as  mentioned  in  the  first  part  of  die 
clause,)  or  some  note  or  memorandum  of  tke  agreement.  Now 
the  agreement  is  that  which  is  to  show  what  each  party  is  to 
do  or  perform,  and  by  which  hoth  parties  are  to  be  bound ; 
and  this  is  required  to  be  in  teriting.  If  it  were  only  neces- 
sary to  show  what  one  of  them  was  to  do,  it  would  be  sufficient 
to  state  the  promise  made  by  the  defendant,  who  was  to  be 
charged  upon  it.  But  if  we  were  to  adopt  this  construction, 
it  would  be  the  means  of  letting  in  those  very  frauds  and  per- 
juries which  it  was  the  object  of  the  statute  to  prevent.  For, 
without  the  parol  evidence,  the  defendant  cannot  be  charged 
npon  the  written  contract  for  want  of  a  consideration  in  law 
to  support  it.    The  effect  of  the  parol  evidence  then  is  to  make 
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him  liable ;  and  thus  he  would  be  charged  with  the  debt  of 
another  hj  parol  testimony,  when  the  statute  was  passed  with 
the  very  intent  of  avoiding  such  a  charge,  by  requiring  that 
the  agreement,  by  which  must  he  understood  the  whole  agr«^ 
ment,  should  be  in  writing."  Lawreoee,  J. :  '■'•  From  the  looae 
manner  in  which  the  clause  is  worded,  I  at  first  entertuned 
some  doubt  upon  the  question  ;  but  upon  farther  consideration 
I  agree  with  oiy  lord  and  my  brothers  upon  their  construction 
of  it.  If  the  questimi  had  arisen  merely  upon  the  Brst  part  of 
the  clause,  I  conceive  that  it  would  only  have  be«i  necessary 
that  the  promise  should  have  been  stated  in  writing ;  but  it  goes 
on  to  direct  that  no  person  shall  be  charged  on  such  promUe^ 
nnless  the  agreement,  or  s<HQe  note  or  memorandum  thereof, 
that  is,  of  the  offreement,  be  in  writing ;  which  shows  that  the 
word  agreement  was  meant  to  be  used  in  a  different  sense  from 
promise,  and  that  something  besides  the  mere  promise  was  re- 
quired to  be  stated.  And  as  the  consideration  for  the  promise 
is  port  of  the  agreement,  that  ought  also  to  be  stated  in  writ- 
ing." Le  Blanc,  J.:  "  If  tfaere  be  a  disdnction  between  agre^ 
ment  and  promise,  I  think  we  must  take  it  that  agreement  in< 
eludes  the  consideration  for  the  promise  as  well  as  thepromite 
itself;  and  I  think  it  is  the  safer  method  to  adopt  the  strict 
construction  of  the  words  in  this  case,  because  it  is  better  cal- 
culated to  efiectuate  the  intention  of  the  act,  which  was  to  pre- 
vent frauds  and  perjuries,  by  requiring  written  evidence  of 
what  the  parties  meant  to  be  bound  l^.  I  should  have  beea 
well  satisfied,  however,  if,  recurring  to  the  words  used  in  the 
first  part  of  the  clause,  they  had  used  tiie  same  words  again  in 
the  latter  part,  and  said,  '  unless  the  promise  or  agreement 
upon  which  tbe  action  is  brought,  or  some  note  or  meuioran- 
dum  thereof  shall  be  in  writing.'  But  not  having  so  done, 
I  think  we  must  adhere  to  the  strict  interpretation  of  tbe  word 
agreement,  which  means  the  consideration  for  which,  as  well  as 
the  promise  by  which,  the  party  binds  himself."^ 


1  W^  t>.  Wailteti,  6  Eut,  16, 


.d  by  Google 


CH.  XTIlt.]     THE  CONTENTS  OF  THE  MEMORANDUM.         411 

§  388.  WitLin  a  few  years  after  the  determiDatioD  of  ttiia 
case,  it  was  several  tiines  disapproved  by  Lord  Eldon,  particu- 
larly in  Gardom,  ex  parte,  where  he  said  that  until  it  was  de- 
cided, he  "  bad  always  taken  the  law  to  he  clear  that  if  a  man 
agreed  in  writing  to  pay  the  debt  of  another,  it  was  not  neces> ' 
sary  that  the  conEuderation  should  appear  upon  the  face  of  that 
writing."  ^  But  it  was  never  overruled,  and  afterwards,  the 
same  point  being  directly  presented  to  the  judges  of  the 
Queen's  Bench,  it  was  unanimously  affirmed.'  From  that 
time,  the  doctrime  of  Wun  v.  Warlters  appears  to  have 
been  admitted  as,  beyond  quesdon,  the  English  law  upon 
this  point.' 

§  SS9.  The  case  of  Egerton  r.  Mathews,  decided  in  the 
year  following  Wain  v.  Warlters,  and  by  the  same  beuchi 
requires  especial  notice;  because  upon  it  much  of  tbe  opposi- 
tion in  this  country  to  die  doctrine  of  Wain  V.  Warlters  is 
found  to  rest.  Tbe  facts  in  that  case  have  been  recited  at  a 
previous  page,*  where  we  ^w  that  it  arose  upon  a  bargain  for 
the  purchase  of  goods  under  the  seventeenth  section ;  and  that 
tbe  memorandum  produced  described  the  goods  purchased,  and 
stated  the  price  to  be  paid.  Aa  objection  on  the  ground  of 
Wun  V.  Warlters  was  made  to  the  court  and  overruled ;  tb^ 
judges  recognizing  that  case,  but  discrimioatiog  between  tbe 
requisitions  of  the  fourth  section  and  those  of  the  seventeenth, 
in  respect  to  the  statement  of  the  consideration.  Lord  Ellen- 
borough  observed  that  the  words  of  the  statute  were  satisfied. 


I  Gardom,  ex  parte,  IS  Tea.  SSS  ;  IGoet,  ex  parte,  14  Vea.  180.  See,  alw, 
Boehm  v.  (^mpbell,  8  TunL  6T». 

<  SMiDden  V.  W»kefiflld,  4  Buru  ft  Aid.  695. 

'  Lyon  V.  Lamb,  in  the  Excbeqner  of  Pleu,  1807,  reported  in  Fell  on  MerC- 
Gaar.,  Appendix,  No.  III. ;  Jenkiui  v.  Reynolds,  3  Brod.  &  Bing.  14 ;  Uoiley 
V.  Bootlil:^,  S  Kng.  107 ;  Hawea  d.  Armtttong,  1  Bing.  N.  C.  787 ;  Cole  p.  Dyer, 
1  Cro.  &  Jer.  461 ;  Jamea  v.  Williama,  S  Nav.  &  Man.  196 ;  Clancy  v.  ViggiM, 
4  lb.  496 ;  Baikea  ■>.  Todd,  8  Adol.  k  Ell.  846 ;  Sweet  «.  Lee,  3  Man.  &  Gr.  4S2 ; 
Bainbridge  v.  Wade,  16  Ad.  ft  £11.  N.  S.  b». 

*  AnU,  }  881. 


.dbyCoOglC 


41S  STATUTE   OP    FRAUDS.  [cH.    XVIH. 

if  ttiere  was  some  note  or  nleniorandum  of  the  bargain  signed 
by  the  parties  to  be  charged  by  such  contract ;  and  that  tbia 
was  a  memorandum  of  the  bargain,  or  at  least  of  so  much  of 
it  as  was  sufficient  to  bind  the  parties  to  be  charged  there- 
with, and  whose  signature  to  it  was  all  that  the  statute  re- 
quired. Mr.  Justice  Lawrence  said :  "  Tbe  case  of  Wain  v. 
Warlters  proceeded  on  this,  that  in  order  to  charge  one  man 
with  the  debt  of  another,  tbe  agreement  must  be  in  writing ; 
which  word  agreement  we  consider  as  properly  including  the 
consideration  moving  to,  as  well  as  the  promise  by,  the  par^ 
to  be  so  charged ;  and  the  statute  meant  to  require  that  the 
whole  agreement,  including  both,  should  be  in  writing."^  But, 
notwithstanding  these  remarks,  it  is  obvious  that  the  case  did 
not  turn  upon  the  absence  of  the  word  "  agreement,"  from  the 
seventeenth  section.  In  point  of  fact,  tbe  oonaideratioD  for 
the  defendant's  engagement  to  pay,  namely,  the  delivery  to  be 
made  to  him  t^  certain  goods,  did  appear  upon  the  face  of  the 
memorandum  ;  '  although  the  pl^ntiff  had  not  himself  signed 
the  memorandum  so  as  to  be  bound.  The  case  does  not  stand 
at  all  opposed  to  Wain  v.  Warlters,  the  doctrine  of  which  can- 
not indeed  come  in  question  under  those  clauses  of  the  statute 
ivhich  relate  to  contracts  of  bargain  and  sale,  where,  of  course, 
the  memorandum  must  alwa^  show  the  price  stipulated,  as 
necessary  to  an  understanding  of  the  obligation  of  the  party  to 
be  charged,  whether  the  buyer  or  seller.' 

§  390.  In  this  country,  such  has  been  the  contrariety  of 
opinion  upon  the  doctrine  of  Wain  v.  Warlters,  that  it  would 
scarcely  serve  any  useful  purpose  to  attempt  to  weigh  the  cases 
with  a  view  to  ascertain  which  way  the  balance  of  judicial  opin- 
ion may  incline.  In  each  of  the  States  the  point  has  been  pre- 
sented, and  in  each  has  been  decided  as  seemed  to  its  courts 
wisest  in  point  of  policy,  or  most  commended  by  audiority. 

1  Egortoa  e.  Matbews,  fl  East,  807. 

■  Jenkini  D.  Beynolda,  S  Brod.  &  Kng.  14,  par  Park,  J. 

3  Ante,  g  S7S,  el  leq. 
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§  SQl.  Of  tboee  States  where  the  word  "  agreement "  ia 
retained  in  the  clause  requiring  the  memorandum,  the  doctrine 
of  Wain  v.  Warltera  is  repudiated  in  Maine,^  Vermont,'  Con- 
necticut,^ Massachusetts,*  North  Carolina,'  Ohio,'  and  Mis- 
souri ; '  but  it  has  received  the  sanction  of  the  conrte  in  New 
Hampshire,"  New  York,"  New  Jersey,"  Maryland,"  Sonth 
Carolina,"  Georgia,"  Indiana,**  Michigan,**  and  Wisconsin." 
In  the  statutes  of  some  other  States  the  word  "  agreement " 
does  not  so  occur,  but  the  word  "  promise  "  is  coupled  with  it 
in  the  clause  in  question ;  and  the  courts  of  those  States  have 
generally  dispensed  with  the  statement  of  the  consideration,  on 
the  ground  of  that  difference." 


■  Lev]ri''^Bi^"^'^'>'''^'i  6illigh«ni>.BCisrdiiM>n,lBM>ine,(lSShep.) 
II. 

*  Smith  V.  Ida,  3  Term.  K.  2S& ;  Potohin  t>.  Swift,  SI  lb.  297. 
3  Sage  ■>.  Wilcox,  e  Codd.  R.  81. 

*  Packard  v.  Blcbardxin,  17  Man.  B.  123.  The  Renaed  Sutatesof  Muw 
cbnMtU  have  «ince  oxpretrij  providvd  that  the  oonaidention  need  oot  appear 
is  the  meoionadaii).    See  Appendix. 

•  Miller  r.  Irriae,  1  Der.  &  Bat.  103 ;  Ashford  v.  BobiDaon,  8  Ired.  114. 

•  Beed  v.  Evana,  17  Ohio  B.  138. 

7  Beuv.  Talte,  3U0.R.IOS;  Halne.  Habft,  B  B>.  S<1S. 

■  NeelMD  V.  Sanbain,  3  N.  H.  414  ;  Underwood  v.  Campbell,  14  lb.  898. 

■  Sean  v.  Brink,  S  Johns.  316  ;  Kerr  s.  Shaw,  13  lb.  236.  But  tee  Leonard 
v.  Vredenburgh,  8  Johni.  37.  The  Bevised  Statatet  of  New  York  afterwards 
exprenly  enacted  that  the  conrideration  must  appear.  See  Appendix.  Sackett 
V.  Palmer,  36  Barb.  (N.  T.)  179. 

n  Buckle;-  v.  Beardslee,  2  Sonth.  G72 ;  Laing  v.  Lee,  Spencer,  837. 

u  Sloan  e.  WiUon, 4  HaiT.  &  Jotini.  SSS  ;  Elliott  d.  Gieee, lb.  4G7;  Wjman  e. 
Qmj,  lb.  409 ;  Edeleo  n.  Gongh,  6  Gill,  103.  Bat  we  Brooka  v.  Dent,  1  Ud. 
Ch.  Dec.  330. 

»  Stephens  c.  Winn,  2  Nott  &  HeC.  873,  note  a ;  thongh  it  wai  afierwards 
mated  ai  an  open  qaeition  in  Lecat «.  Tarel,  8  MeCord,  IC8. 

IS  Hendenon  e.  Johnson,  S  Geoi^a  B.  890 ;  Hargrovei  v.  Coc^e,  Ifi  lb.  S2I. 

**  Oregorj'  t>.  I<ogan,  7  Black.  111.  This  wm  befiire  the  present  Berised 
Statntes,  which  provide  that  the  consideration  maj  ba  proved  by  parol  Sea 
Appendix. 

IS  Jones  e.  Palmer,  1  Dong.  879. 

1*  Bejnolds  0.  Carpenter,  8  Chand,  81 ;  Taylor  t>.  Pratt,  8  Wis.  874. 

"  Thus,  In  Virginia,  Tioletl  v.  Fatton,  S  Cranob,  (S.  C)  151  \  Mittimppi, 
Wren  v.  Fearce,  4  Smedee  &  M.  91 ;  TVnnMMc,  Tajrlor  e.  Bom,  8  Terg.  880 ; 
85* 
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§  393.  It  is  important  to  observe  that  the  Americao  de- 
cisions which  stand  opposed  to  Wain  v.  Warlters,  have  almost 
exclusively  considered  that  case  as  depending  upon  the  force 
attrihuted  by  the  judges  to  the  word  "t^eement,"  and  the 
case  of  Egerton  v.  Mathews  as  depending  entirely  upon  the 
distinction  suggested  between  that  word  and  *'  bargain."  If 
there  had  been  no  other  ground  upon  which  those  cases  coald 
be  sustained,  and  no  other  argument  for  the  necessi^  of  having 
the  consideration  stated  in  the  memorandam,  it  may  be  doubted 
whether,  even  in  Englwid,  the  doctrine  in  question  would  have 
survived,  and  been  finally  established  as  law.  The  definition 
of  "  agreement,"  as  adopted  by  Lord  Ellenborough  from 
Comyns,  is  itself  open  to  some  question  ; '  but  if  it  were  cor- 
rect, the  question  remains,  whether  that  word,  so  introduced 
into  the  statute,  is  to  be  t^en  in  its  strict  legal  sense.  His 
Lordship  determines  this  in  the  affirmative,  npou  the  ground 
of  the  well  known  sagadty  and  precision  of  Lord  Hale,  whom 
he  asserts  to  have  been  the  author  of  the  Statute  of  Frauds. 
fiut  besides  the  hbtorical  doubts  which  exist  upon  this  point,' 
we  find  it  difficult  to  maintain  such  an  interpretation,  when  we 
come  to  compare  the  several  clauses  of  the  fourth  section  with 
each  other  and  with  the  seventeenth. 

§  393.  It  is  suggested  by  tlie  judges  in  Wain  v.  Warlters, 
that  the  fourth  section  discriminates  between  the  "  promise  " 
and  the  "  agreement ;  "  the  former  being  tliat  upon  which  the 


Campbell  v.  findlej,  S  Humph.  330;  Gilmao  v.  Eibler,  S  lb.  IS;  AUOama, 
Tbompam  v.  £UII,  16  Ala.  R.  201 ;  Rlgby  ».  Norwood  34  Ala.  B.  129 ;  Skn- 
lucky,  lUtliff  r.  Trent,  6  J.  J.  Mmh.  606 ;  Florida,  DormM  v.  Bigelow,  1  Flor. 
K.2S1;  Califimia,  fiakar  t>.  Coraw&ll,  4  C&l.  IB;  Eyoj  r.  Tewksbarj,  6  CaL 
S8S  ;  Bllimii  d.  Jackwin,  12  Cal.  Mi.  In  Lomtiana,  the  civil  Uw  prvTsili,  and 
by  that  law  no  considentioD  ii  necessary  to  be  slated  or  proved.  Binggold  v. 
Newkirk,  S  Ark.  97.  See  po*t,  §  S9S,  si  to  the  materiality  of  snch  change  in 
the  phraseology. 

1  See  Hr.  Fell's  Tieatiw  on  Mercantile  GuaianlieB  (Appendix,  No.  IV.}, 
where  this  definition  is  exanuned  with  mach  research  and  critical  akilL 

s  ViiU,  Introduction  to  this  Treatise. 
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defendant  is  to  be  charged,  bnt  the  latter  Vking  that  of  which 
the  memorandum  is  required.  On  looking  at  the  last  clause 
of  the  section,  however,  we  find  that  the  party  sigaing  the 
"  agr.  enient "  is  spoken  of  as  "  charged  "  thereupon.  More- 
over, the  section  commences  by  saying  that  "  no  action  shall  be 
brought,  whereby  to  charge,  etc.,  npon  any  apeeial  promise," 
etc.,  and  in  the  last  clause  provides  that  "  the  agreement  upon 
which  such  action  is  brought,"  etc.,  shall  be  in  writiug.  The 
proper  method  of  interpreting  the  word  "  agreement "  in  this 
sectitD,  if  it  most  be  conceded  to  have  be^o  used  at  all  dis- 
tinctively, seems  to  be  that  suggested  by  Chief  Justice  Abbott, 
who  said  it  should  be  read  as  a  word  of  reference,  as  if  all 
the  precedent  words  were  incorporated  in  it,  and  then  the 
section  would  stand  thus :  "  Unless  the  agreement,  special 
promise,  contract,  or  sale,  upon  which  such  action  is  brought, 
shall  be  in  writing,"  etc^  But  again,  in  the  seventeenth  sec- 
tion, which  we  may  certainly  compare  with  the  fourth,  as  m 
pari  maierid  to  ascertain  the  force  intended  to  be  given  to  such 

'  words  as  they  have  in  common,  the  word  "  bargain  "  appears 
to  be  used  in  the  same  sense  as  "  contract,"  thus :  "  No  con- 
tract for  the  sale  of  goods,  etc.,  shall  be  allowed  to  be  good, 
unless  some  note  or  memorandum  of  the  said  bargain,"  etc. 
Upon  the  whole,  therefore,  it  is  not  easy  to  see  that  these 
several  terms  are  employed  in  any  such  discriminating  manner 
as  <am  itself  afford  a .  precise,  consistent,  and  satisfactory  rule 

-  o(  construction.' 

§  SQi.  But  it  is  conceived  that  the  doctrine  of  Wain  v. 
Weirlters  is  to  be  supported  upon  other  and  more  substantial 
gronnds.  The  case  of  Saunders  v.  Wakefield,  which  followed 
after  those  cases  in  which  Lord  Eldon  had  expressed  his  dis- 


i  8aiiod«n  tr.  Wakefield,  i  Bam.  k  Aid.  e99. 

1  In  Thompson  V.  Blanufaard,  S  Comtt  (N.T.)  3SI,it  waa  held  that  an  untUr- 
latiag  reqaired  by  Blatote  to  be  entoTcd  into  hy  sureties,  in  order  to  give  a  right 
of  appefti,  ■■  Tftlid  if  it  contain  the  neceasarj  stipulatiooa  although  it  doea  not 
exprm  »  coDHderadon,  and  is  not  under  seal. 
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satisliiction  with  Wtin  v.  Warlters,  reasserted  the  rule  that  the 
memorandum  must  show  the  consideratiioD ;  and  this,  as  is 
most  important  to  observe,  upon  prindple  and  reason,  and  with 
little  more  than  a  passing  allusion  to  the  leading  case.  The 
words  of  Mr.  Justice  Holroyd  present  with  most  admirable 
clearness  and  focpe  what  is  conceived  to  be  the  true  reason  of 
the  rule.  He  says :  "  The  general  object  of  the  statute  was 
to  take  away  the  temptation  to  commit  fraud  by  peijury  in 
important  matters,  by  making  it  requisite  iu  snch  cases  for  the 
parties  to  commit  the  circumstances  to  writing.  The  pafticn- 
tar  object  of  the  fourth  clause  was  to  prevent  any  action  being 
brought  in  certain  cases  unless  there  was  a  memorandum  in 
writing.  The  object  of  both  was  that  the  ground  and  founda- 
tion of  the  action  should  be  in  writing  and  should  not  depend 
on  parol  testimony.  Unlefe,  therefore,  what  ia  sufficient  to 
maintain  the  action  be  in  writing,  no  action  can  be  supported." 
And  upon  the  case  before  him,  which  was  assumpsit  on  8 
promise  to  see  a  third  party's  bill  of  exchange  paid,  he  saya : 
"  In  the  present  case  that  which  is  reduced  into  writing  is  * 
merely  an  engagement  to  pay  the  bill.  Now,  unless  there  be  a 
consideration  for  that,  no  action  lies  upon  such  a  promise.  If 
a  consideration  ia  to  be  introduced,  it  may  be  either  past  or 
future,  and  must  be  proved  by  parol  evidence.  If  that  were 
allowed,  all  the  danger  which  the  Statute  of  Frauds  was  in- 
tended to  prevent  would  be  again  introduced.^ 

§  SQ5,  It  was  said  by  Chief  Justice  Best,  that  if  the  dause 
in  the  statute  had  not  expressed  (as  he  thought  it  did)  that 
the  whole  agreement  should  be  in  writing,  the  law  of  evidence 
wouHhave  rendered  it  necessary,  by  declaring  that  nothing  could 
be  added  by  parol  testimony  to  ^  terms  expressed  in  writing; 
and  that,  if  he  had  never  heard  of  Wtamv.  Warlters,  he  should 
have  held  that  a  consideration  must  appear  upon  the  face  of 


1  Saonden  v.  Wakefield,  4  Bun.  &  Aid.  CW. 
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the  written  iaatranient'  But  even  if  this  were  not  so,^  fChd  if 
by  the  rules  of  com/non  law  parol  evidence  were  admissible  to 
show  tbe  consideration  upon  which  a  promise  was  founded,  it 
does  not  seem  to  follow  that  it  would  be  admissible  in  the  case 
of  a  promise  which  the  Statute  of  Frauds  requires  to  be  in 
writing.  At  common  law  there  are  but  two  classes  of  con- 
tracts made  directly  between  parties,  those  under  seal,  and  those 
not  under  seal  or  by  parol ;  the  latter  including  written  and 
verbal  contracts,  as  both  inferior  in  dignity  to  a  contract  under 
seal  and  indistinguishable  in  dignity  between  themselves.  But 
tbe  statute  has  distinguished  between  the  two  classes  of  parol 
contracts,  and  has  created  an  independent  class,  i.  e.,  contracts 
in  writing,  and  has  included  in,  and  made 'amenable  to  the 
rules  of,  that  class  the  various  engagements  which  it  enumer- 
ates. The  question,  therefore,  must  be,  in  the  end,  whether 
a  contract  is  put  in  writing,  where  no  consideration  appears 
for  its  support,  and  where,  if  the  writing  is  taken  by  itself,  the 
contract  is  a  nullity  for  want  of  such  consideration. 

§  396.  It  is  farther  urged  against  the  rule  in  Wain  v. 
Wariters,  that  the  statute  only  requires  some  "  note  or  memo* 
random."  But  it  seems  to  be  overlooked  that  these  words 
are  put  in  apposition  with  "  agreement,"  and  that  the  inten- 
tion manifestly  is  to  dispense  only  with  the  mere  formal  parts, 
and  not  with  any  of  the  essential  parts,  of  a  binding  agree* 
meut.  To  use  the  words  of  Mr.  Justice  Richardson  :  "  They 
who  framed  the  clause  were  aware  that  it  would  be  dangerous 
to  leave  the  word  agreement  unaccompanied,  because  that  might 
have  occasioned  difficulty  through  excess  of  strictness ;  they 
therefofe  allowed  a  memorandum  of  the  agreement  to  be  made, 
which,  though  it  should  not  state  the  whole  agreement  in  detail, 
should  snfiidently  disclose  the  substantial  cause  of  action."  ' 

1  Mor]ey  t>.  Boothby,  S  Bing.  US. 

1  See  Sage  r.  WUoox,  G  Conn.  R.  81,  and  MUler  e.  Irvine,  1  Dev.  &  Bat. 
(S.  C.)  103. 
3  Jenkim  i^  Seynoldt,  8  Brod.  &  Biug.  14. 
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§  397-  Nor  does  there  appear  to  be,  as  has  been  suggested 
by  a  very  acute  writer,'  any  conflict  between  the  rule  that  the 
memorandnm  must  show  the  consideration  of  the  engagemeat 
of  the  party  who  signs,  and  the  rule  that  only  the  party  to  be 
charged  need  sign.  There  is  surely  a  wide  difference  between 
showing  upon  the  face  of  the  instrument  what  the  other  party 
is  to  do,  and  its  being  bo  executed  as  to  bind  him  to  do  it.  It 
is  universally  admitted  that  the  names  of  both  parties  roust  ap- 
pear in  the  memorandum,  and  it  does  not  appear  to  have  been 
ever  suggested  that  this  in  any  wise  confiicted  with  the  rule 
that  it  may  be  signed  by  only  one  of  them. 

§  398'  If  the  broad  and  wise  policy  of  the  statute  be  kept 
in  view,  namely,  to  prevent  the  false  and  fraudulent  assertioa 
against  men  of  engagements  which  they  never  made,  it  is  at 
least  to  be  lamented  that  so  many  courts,  illustrious  for  learn- 
ing, have  felt  bound  to  hold  that  the  character  of  the  consid- 
eration, whether  executed  or  executory,  legal  or  illegal,  on 
which  the  availability  or  the  very  existence  of  an  agreement 
depends,  should  be  left  to  the  frml  securi^  of  oral  testimony. 

§  399.  But  in  those  courts  where  the  doctrine  of  Wain  v. 
Warlters  has  been  received  as  law,  it  is  not  held  necessary  that 
the  consideration  should  be  formally  and  precisely  expressed  in 
the  memorandum.  The  rule  is  sometimes  stated  to  be,  that  it 
is  sufficient  if  it  appear  by  *'  necessary  implication  "  from  the 
terms  of  the  writing.'  Even  this,  however,  broadly  applied, 
would  tend  to  give  an  impression  of  greater  strictness  than 
the  courts  have  shown  on  this  subject  As  has  been  lately 
remarked  by  the  learned  Chief  Justice  of  the  Common  Pleas, 
necessary  implication  does  not  mean  "  by  compul8ion,*but  so 
as  a  person's  common  sense  would  lead  him  to  understand."  * 
The  proper  criterion  in  this  difficult  class  of  cases  appears  to 

'  Boberta  on  Fraadt,  117,  note. 

«  Baikw  v.  Todd,  6  AdoL  &  Ell.  S4&   And  Me  Poven  ■>.  Fowler,  4  EIL  &  BL 
Sll. 
)  Cabdlero  i>.  Slater,  25  Eng.  Law  k  Eq.  S8S. 
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have  been  very  clearly  and  judiciously  stated  by  Chief  Justice 
Tindal :  "  It  would  undoubtedly  be  sufficient  in  any  case,"  be 
says,  "  if  the  memorandum  is  so  framed  that  any  person  of 
ordinary  capadty  must  infer  from  the  perusal  of  it  that  such 
and  no  other  was  the  consideration  upon  which  the  undertak- 
ing was  giren.  Not  that  a  mere  conjecture,  however  plausible, 
that  the  consideration  stated  in  the  declaration  was  that  intended 
by  the  memoraDdum,  would  be  suAicient  to  satisfy  the  statute; 
but  there  must  be  a  well  grounded  inference,  to  be  necessarily 
collected  from  the  terms  of  the  memorandum,  that  the  consid- 
eration stated  in  the  declaration,  and  no  other  censideratioo,  was 
intended  by  tiie  parties  to  be  the  ground  of  the  promise."'  To 
an  exact  appreciation  of  this  ruie  a  reference  to  some  of  the 
decisions  is,  however,  indispensable. 

§  400.  A  memorandum  in  these  words :  "  I  guaranty  tbe 
payment  of  any  goods  which  F.  S.  delivers  to  F.  N."  was  held 
by  the  Court  of  Queen's  Bench,  only  four  years  after  tbe  de- 
cision of  Waia  p,  Warltera,  and  in  affirmance  of  the  ruling  of 
Lord  Ellenborough,  (by  whom,  it  will  be  remembered,  that 
ease  was  originally  determined  at  nin  priua,)  to  import  upon 
its  face  a  sufficient  consideration,  namely,  the  stipulated  deliv- 
ety  of  the  goods.'  For,  as  we  have  had  occasion  to  see  in  an 
earHer  pai-t  of  this  treatise,  where  a  guarsn^  is  made  contem- 
poraoeously  with,  and  in  order  to  procure,  the  giving  of  credit 
to  the  principal  debtor,  the  consideration  of  the  latter 's  engage- 
ment enures,  to,  and  sustains,  that  of  tbe  guarantor  also.'  But 
if  tbe  words  used  are  such  that  the  court  cannot  by  any  eSort 
of  construction  prxmounce  that  they  import  either  a  debt  al- 
ready ihcurred  or  a  credit  to  be  thereafter  allowed,  the  mem<K 
raodum  must  be  held  insufficieDt,  if  no  other  means  of  arriv- 


>  RawM  V.  Armstrong,  1  Bbg.  S.  C.  761. 

>  Stadt  t>.  UU,  9  East,  848;  8.  C.  at  ni'n'  pritu,  nom.  Stapp  t>.  Lill,  1  Camp. 
MS;  Church  d.  Bh>«d,  81  N.  T.  S19)  Benedict  v.  ShernUl,  Hill  &  Denio, 
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log  at  the  consideradon  be  afforded  by  it.^  Again,  the  follow- 
ing memorandum :  "  I  do  hereby  agree  to  bind  mj'self  to  be 
security  to  you  for  Mr.  J.  C,  late  in  the  employ  of  Mr.  P., 
for  whatever  (while  in  your  employ)  you  may  trust  him  with, 
to  the  amount  of  £30 ;  in  case  of  default  to  make  the  same 
good ;  "  signed  by  the  defendaut,  was  held  sufficient.  It  was 
argued  that  the  only  consideration  must  be  that  the  pluntiff 
was  bound  to  take  J.  C.  into  his  service ;  whereas,  by  the 
agreement  he  might  or  might  not  be  bound  to  do  so,  or  he 
might  have  already  done  so ;  consequently,  there  being  no 
mutuality,  the  contract  was  not  binding.  But  Chief  Justice 
Tindal  said :  "  1  think  you  lay  down  your  rule*  too  largely. 
The  written  agreement  must  show  the  consideration,  but  it 
need  not  show  mutuality.  If  you  can  by  reasonable  construc- 
tion collect  from  it  the  consideration,  it  is  enough.  In  this 
case,  it  rather  appears  from  the  words  of  the  contract,  men- 
boning  J.  C.  as  lately  in  the  employ  of  another  master,  th^ 
he  was  not  at  the  time  of  its  date  taken  into  the  plaintiffs 
service.  If  so,  it  is  clear  that  the  plaintiffs  doing  so  was  the 
consideration  of  the  defendant's  promise,  and  if  by  fair  con- 
struction we  can  as  it  were  spell  out  from  the  contract  that  it 
was  80,  it  is  enough."  '  So  where  the  guaranty  was  in  these 
terms  :  "  I  do  hereby  agree  to  become  sd'rety  for  R.  G.,  now 
your  traveller,  in  the  sum  of  ^300,  for  all  money  he  may 
receive  on  your  account,"  it  was  held  sufficient  to  sustain  a 
declaratiou  averring  the  consideration  to  be  that,  the  plaintiff 
would  keep  and  continue  the  traveller  in  his  service.' 

§  401.  But  a  memorandum,  "I  hereby  agree  to  remain 
with  Mrs.  Lees,  etc,  for  two  years  from  the  date  hereof,  for 
the  purpose  of  learning  the  business  of  a  dressmaker,"  was 
held  not  binding,  because  it  did  not  show  that  the  plaintiff  was 

t  Price  n.  BichardsoQ,  16  Uees.  &  Well.  SS9. 

■  Netrburj  n.  ArautroDg,  Moo.  &  Mai.  SS9.    See,  bIm,  Keim&WAj  o.  Tralea- 
Tsn,  a  Maes.  &  Well.  488. 
3  Byde  i>.  Cartii,  8  Dow.  ft  R7.  62. 
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bound  on  her  part  to  teach  the  defendant  that  business.'  And 
so  where  one  contracted  in  writing  to  work  for  the  plaintiff,  in 
bis  trade,  and  for  no  other  person,  during  twdve  months,  and 
80  on  from  tvdve  monlJis  to  twelve  montiis,  nntil  the  em- 
jdoyer  should  give  notice  of  quitting ;  the  writing  was  held 
msufficioit.  In  the  latter  case,  it  was  urged  that  an  agree- 
ment  on  the  master's  part  to  pay  might  be  inferred  as  the  con- 
uderation;  but  Lord  Detman,  C.  J.,  said  :  "  I  do  not  see  how 
we  can  infer  that  as  a  consideration  for  his  confining  himsdf 
to  one  employer  ;  because  any  person  with  wbom  he  worked 
would  be  obliged  to  pay  him."  ' 

§  40S.  Again,  where  a  memorandum  states  the  delivery  of 
securities  for  the  payment  of  money  to  the  plaintiff  by  a  third 
po-son,  and  at  the  same  time  contains  an  engagement  to  see 
them  paid  at  maturity,  it  is  held  that  a  considerati(Hi  for  the 
engagement  snfticiendy  spears,  namely,  the  pliuntiff's  extend- 
ing credit  to  a  third  person  9y  accepting  such  secarities.' 

§  40S.  A  rule  of  cODstruction,  however,  well  established  in 
the  general  law  of  evidence,  but  of  comparatively  recent  ap- 
{riieation,  it  woold  seem,  to  questions  of  this  nature,  is  often 
called  to  the  aid  of  a  memorandum  of  guaranty,  where  the 
terms  used  are  aijdnguous  and  may  refer  either  to  a  preexisting 
liability  of  a  thira  par^  to  the  creditor,  or  to  one  whkh  is 
allowed  to  be  incurred  contemporaneously  with,  and  in  confi- 
dence of,  the  defendant's  undertaking.  This  is  the  aJmissioo 
of  parol  /evidence  to  show  the  circumstances  a[  the  parties  at 
the  time  ctf  contracting,  in  order  to  noderstand  correctly  the 
language  th^  employ.  Under  this  rule  a  memoruidum  of 
guaranty  addressed  to  the  plajnti&,  in  the  words,  "  In  consid- 
eration of  your  being  in  advance  to  the  third  party,"  was  sus- 
tained by  parol  evidence,  sbqwing  that  at  the  time  of  executing 


t  Lees  v.  Wbitcomb,  6  Bing.  U.  ' 

B  S^kas  V.  Dixon,  9  Adol.  &  GU.  S». 

3  Morrit «.  Stacy,  H«lt,  IfiS ;  Fkoe  *.  MonJi,  1  Btog.  21S. 
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it  no  advance  bad  been  made.^  Aad  in  a  case,  so  to  speak,  the 
converse  of  this,  where  the  words  were,  "  I  hereby  guarantee 
B.'8  account  with  A.,"  etc. ;  it  appearing  that  there  was  a  pre- 
existing acconnt  to  which  the  words  could  &pp1y,  it  was  fadd 
that  the  guaranty  coald  not  be  sustained.*  The  Sapreme  Court 
of  New  York,  upon  the  authority  of  this  latter  case,  have  held 
a  guaran^  employing  the  same  expression  to  be  good,  on  its 
being  proved  by  parol  that  there  was'  an  account  between  the 
pluntiff  and  the  third  party,  not  existing  when  the  guaranty 
was  given,  but  contracted  afterwards ;  admitting,  at  the  same 
time,  that  if  the  words  "  your  account,"  had  necessarily  implied 
a  precedent  account,  the  letter  containing  them  would  have 
been  insufficient  as  not  showing  an  av«lable  consideration.* 
In  a  case  in  the  Exchequer,  the  language  of  the  memorandum 
was,  "  In  consideration  of  your  having  released  the  above- 
named  defendant  from  custody  I  hereby  engage,  within  one 
month  from  this  date,  to  pay  youf  etc.  It  ^>peaTed  that  the 
release  was  in  fact  given  after  the  memorandum  was  made  and 
accepted.  The  court  held  that  the  engagement  might  be  con- 
strued to  be,  as  it  really  was,  prospective  on  the  release,  and 
that  it  might  be  read  thus :  "  I  hereby  engage,  etc.,  within 
one  month,  in  consideration  of  your  having  thau  released,"  etc* 
So  also  in  the  same  court,  where  the  words  were,  "  In  consid- 
eration of  your  having  advanced,"  etc.,  and  it  was  proved. that 
the  advance  was  made  after  the  memorandnm.'  And  so  in 
the  House  of  Lords,  in  a  case  where  the  action  had  been 
brought  upon  a  memorandum  containing  this  expression : 
"  Entertfuning  the  highest  opinion  of  P,  C.'s  integrity,  etc, 
we  hold  ourselves  responsible  to  you  in  the  sum  of  £500  st^- 


1  Hugb  B.  BmAs,  (and  Brooks  v.  Hugh,)  10  A<loL  It  EU.  609. 
>  AUnntt  v.  Athenden,  i  Man.  &  Gr.  39S. 

3  W&lrath  V.  ThomiMoii,  4  Hill,  (N.  Y.)  201.  Bnt  *m  Wood  v.  Clark,  4  Sand. 
(K.  T.)  81. 
*  Batcher  v.  Stenart,  11  Meea  &  Web.  8ST. 
s  Goldiihede  V.  Swan,  I  Wel&,  HarL  fc  Gor.  1S4. 
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liog  for  his  dischargiDg  futlifully  and  honestly  any  duty  as- 
signed to,  or  trust  reposed  ia  him,"  the  memoriuidum  was  held 
Buffident ;  Lord  Tenterden  advising  the  Lords,  '^  It  appears 
that  at  the  dme  when  this  letter  was  written,  C.  had  no  situa- 
tion or  employment  under  the  defendants  in  error.  The  House 
therefore  has  a  right  to  understand  the  letter  as  though  it  ex- 
pressed a  promise  to  be  responsible  for  C.  if  the  defendants  in 
error  would  employ  him'."*  ■ 

§  404i.  We  have  seen  in  a  previous  chapter  that  a  creditor's 
forbearance  to  sue  his  debtor  is  an  adequate  consideration, 
moving  from  the  creditor,  to  support  a  guaranty  by  a  third 
party  that  the  debt  shall  be  pud  at  a  subsequent  day.  The 
memorandum  of  guaranty  of  such  a  debt,  therefore,  will  be 
sufficient  for  the  purposes  of  the  rule  we  are  now  examining, 
if  it  afford  a  reasonable  inference  that  the  inducement  of  the 
guaranty  was  the  creditor's  giving  time  to  the  debtor.'  It  is 
quite  plain  that  this  forbearance  is  not  necessarily  inferred  to 
be  the  oonsideration  of  a  guaranty,  because  the  memorandum 
refers  to  the  debt  as  already  due*  And  although,  as  has  been 
already  remarked,  a  memorandum  stating  the  delivery  there* 
with  to  a  creditor  of  securities  for  the  payment  of  money  by  a 
third  party,  and  engaging  to  see  them  paid  at  maturity,  may  be 
supported  upon  the  inference  that  the  consideration  of  such 
engagement  was  ^  plaintiff's  giving  the  third  person  credit 
until  their  maturity  ;  yet  it  is  held  that  such  a  memorandum 
cannot  be  construed  to  import  the  forbearance  of  the  creditor, 

ILym^ht  V.  Walker,  6  Bligh,  N.  R.1.  S«e,  faHtier,  inilliutntioii  of  ihe  MmQ 
rule,  Thornton  v.  Jenjnt,  1  Man.  &  Gr.  166  ;  Steele  in  Hoe,  14  AdoL  &  EU. 
N.  S.  4S1 ;  Edwarda  s.  JeTooi,  8  Man.,  Gr.  k  Sc.  4SS ;  BaiobnOge  v.  Wade,  16 
AdoL  &  Ell.  N.  a  89;  Sbortrede  v.  Clrnk,  1  Add.  fc  EIL  B7;  Babaud  v. 
D-Woif,  1  Pet  (8.  C.)  i99. 

s  Powen  t>.  Fowler,  4  £11.  ft  Bl.  Sll ;  EmmoU  v.  Emtio,  6  Bing.  N.  C  t>69 ; 
Patehin  t>.  Swift,  21  Venn.  K.  297. 

3. Wain  V.  Warlteis,  S  Eart,  Vi  \  Clone;  v.  Piggott,  2  Adol.  &  Ell.  47S;  Cole 
V.  Dyer,  1  Cro.  &  Jer.  461 ;  S.  C.  1  Ty^"-  804 ;  Junea  «.  WUIiami,  S  Bam.  ft 
AdoL  1109 ;  Smith  v.  Ives,  IS  Wend.  (N.  T.)  188.  But  aea  NeelKwi  v.  San- 
borne,  3  N.  H.  410. 
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for  the  period  which  the  Becuritif»  have  to  run,  to  enforce  an 
old  debt ;  and  a  demnrrer  to  a  declaration  setting  oat  the  mem- 
orandum, and  aU«ging  forbearance  as  the  consideration,  will 
be  sustained.^ 

§  405.  As  a  general  mle,  however,  in  all  eases  where  the 
language  of  tbe  memorandum  sbowa  with  reasonable  deamess 
that  the  defendant's  promise  is  designed  to  procure  something 
to  4>e  done,  forborne,  or  permitted  by  tbe  party  to  whom  it  is 
made,  either  to  or  for  the  promisor  or  a  third  party,  such  act, 
forbearance,  or  permission,  so  stipulated  for  by  the  defendant, 
is  taken  to  be  the  inducement  to  bis  promise ;  and  the  Ing- 
gestion  of  it  in  his  memorandum,  preventing  him  from  assert- 
ing that  his  promise  is  without  consideration,  suffices  to  make 
tbe  memorandum  binding  upon  the  plaintiff.'  Where  a  guar- 
anty refers  partly  to  a  credit  previously  given,  and  partly  to  a 
credit  to  be  thereupon  g^ven,  to  the  third  party,  tbe  latter  of 
course  will  be  sufficient  to  uphold  the  memorandum.' 

§  406.  But  it  is  not  always  necessary  that  the  defendant's 


'  Hawes  v.  Amutroog,  1  Bing.  N.  C.  761,  which  in  tlui  napeet  appeua  to 
orerrnle  Boefam  r.  Campbell,  8  TaimL  6T9, 

9  Tha  rula  is  derived  from  the  various  cases  previoDslj  cited  and  explained  in 
reference  to  this  subject ;  to  which  may  be  added,  fqr  brther  illuttratioD,  tha  fol- 
lowing :  Benson  v.  Hippiua,  i  Btng.  4SS ;  Redhead  v.  Cabjr,  1  3lait  B.  14  ;  Coa 
■I.  Duffield-,  T  Hoore,  !62 ;  Feote  v.  Dickens,  1  Cro.,  mWs.  &.  Bos.  422 ;  Colbnm 
V.  Dawson,  4  Eng.  Law  It  Eq.  378 ;  Rc^n  v.  Kneeland,  10  Wend.  (N.  T.) 
SG2 ;  Marqaaad  v.  Hipper,  12  lb.  e!0 ;  Waterbar;  c.  Gnham,  4  Sand.  (N.  T.) 
!16.  The  BeTised  Slalntes  i^  New  York  (lee  Appendix)  provided  that  tin 
MHwderatioD  shall  be  txpreited  in  the  raemonuidun).  Upon  the  force  of  this 
word,  much  has  been  said  in  the  coarts  of  that  State,  but  opoo  tb«  whole  it 
nems  to  involve  no  important  modification  of  the  principle  itMed  in  Ibe  lext 
Bee  tbe  cases,  Packer  v.  Willson,  IS  Wend.  S46  ;  Smith  v.  Ives,  lb.  1S3 ;  Boo. 
nett  B.  Pratt,  4  Denio,  S7fi  ;  Stsats  v.  Eowlelt,  lb.  569 ;  Doi^las  v.  Howland, 
U  Wend.  S5 ;  Union  Bank  of  Looisiana  t>.  Coster,  1  Sand.  B68 ;  G«t«s  v.  Uo 
Eee,  8  Kern  an,  232. 

)  White  ■>.  Woodward,  S  Man.,  Gr.  k  Sc.  810 ;  Wood  t>.  Benton,  tvpra  ;  Bns- 
aell  ti.  Moselj,  3  Brod.  &  Bing.  311 ;  Gates  v.  HcEae,  itipni.  Also  Raikei  s. 
Todd,  8  AdoL  &  Ell.  646,  which  is  expluned  in  Cabdlen  v.  Slater,  sa  Eng. 
Lhw  It  Eq.  28C. 
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memorandum  should  in  itself  contain  any  words  from  which 
the  inducement  to  his  promise  can  be  inferred.  If,  for  in- 
stance, he  makes  himself  a  party  to  a  written  agreement 
between  two  others,  and  in  that  agreement  it  is  stipulated  that 
he  is  to  be  answerable  for  the  performance  on  the  part  of  one 
of  them,  this  close  connection  between  his  guaranty  and  the 
agreement  will  show  that  the  consideration  of  the  guaranty 
was  the  making  of  the  agreement.^  Again,  if  at  the  lame  of 
making  the  principal  agreement,  and  as  part  of  on«  entire 
transaction  between  those  concerned,  the  guaranty  be  indorsed, 
or  otherwise  written  upon  it,  or,  being  on  a  separate  paper, 
refers  to  it ; '  the  consideration  of  the  guaranty  will  in  like 
manner  be  held  to  appear,  namely,  the  plaintiff's  becoming  a 
party  to  the  principal  agreement ;  and  the  fact  that  the  two 
instruments  were  so  connected  in  time,  and  that  their  delivery 
formed  one  entire  transaction,  may  be  proved  by  parol  evi- 
dence. 

§  407-  Such  was  the  decision  of  the  Supreme  Court  of  New 
York,  pronounced  by  Chief  Justice  Kent,  in  the  case  of  Leonard 
V.  Vredenburgh.  There  the  defendant  wrote  and  signed,  at  the 
foot  of  a  promissory  note,  purporting  to  he  for  value  received, 
the  words,  "  I  guaranty  the  above."     The  facts  were  that  the 

1  Calullero  o.  Slater,  23  Eng-  Law  &  Eq.  ZSS. 

)  Stead K.Liddard,l3iDg.  186;  Coldham  t>.8howW,3  Man^Gr.A  Sc.SlS; 
Adatni  V.  Besa,  12  Maea.  B.  IS9  ;  Bailey  v.  Freeman,  11  Johma.  (N'.  Y.)  1!1 ; 
Douglaa  t>.  Howlaad,  24  Wend.  (N.  Y.)  36 ;  Lecat  v.  T&vel,  S  McCord,  (S.  C.) 
IBS ;  Domum  v.  Bigebw,  1  Florida  B.  .381 ;  Simons  i>.  Sloele,  se  N.  H.  TS. 
See,  however,  Draper  17.  Snow,  20  N.  T.  831.  But  an  iodoneinent,  etc^  tubie- 
quentlg  to  the  making  and  delivery  of  the  principal  obligatioD  u  not  Bufficient, 
wiLhoatit«elf  showing  the  conaideration.  Hall  d.  Farmer,  2  Comst  (N.  Y.)  SG7, 
affirming  on  error  the  judgmeat  of  the  Supreme  Court,  in  S  Denio,  S84; 
Brewster  D.  Silence,*  Said.  (N.  Y.)  !07,affirmiDg  the  judgment  of  the  Supreme 
Cooft,  in  II  Barb.  U4 ;  Bigby  v.  Norwood,  34  Ala.  R.  129  ;  Gould  v.  Uoring, 
28  Barb.  (N.  Y.)  444 ;  Wood  n.  WheeUwk,  2B  Barb.  (N.  Y.)  635.  Or  BTen  at 
Ike  lamc  lm«,  if  tba  principal  obligation  is  made  in  payment  of  a  preexisting 
debt  Hall  v.  Famer,  tupra.  The  ca»M  of  Luqueer  b.  Froner,  1  Hill,  256, 
and  Manrow  v.  thirham,  8  lb.  684,  seem  to  have  been  orerruled  by  the  two  jnst 
cited. 
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maker  of  the  note  had  applied  to  the  plaint  for  certain  goods 
upon  credit,  bat  the  plaiutiff  bad  refused  to  furnish  them  to  him 
without  security ;  whereupon  the  note  was  made,  with  the  de- 
fendant's guaranty  appended,  the  whole  delivered  to  the  plain- 
tiff, and  the  goods  furnished  as  desired.  At  the  trial,  the 
plaintiff  offered  parol  testimony  to  show  this  connection  h^ 
tween  the  making  of  the  note  and  the  giving  of  the  guaranty ; 
but  the  Chief  Justice  himself  rejected  it,  as  an  attempt  to  prove 
the  consideration  of  the  gnaraoty  by  parol.  On  subsequent 
argument  before  the  full  court,  be  united  with  them  in  a  differ- 
ent conclusion,  and  the  opinion  then  delivered  by  him  is  one  of 
Important  bearing  upon  this  branch  of  our  investigation.  He 
remarks  that,  admitting  the  origin  of  the  contract  to  he  such 
as  the  plaintiff  offered  to  show,  there  was  no  necessity  for,  nw 
was  there  in  fact,  any  consideration  passing  directly  between 
him  and  the  defendant,  and  of  course  none  was  to  he  proved ; 
that  it  was  one  original  and  entire  transaction,  and  the  sale  and 
ddivery  of  the  goods  supported  the  promise  of  the  defendant 
as  well  as  that  c^  the  purchaser ;  and  he  adds :  "  The  writing 
imported  upon  ^e  face  of  it  one  original  and  entire  transac- 
tion ;  for  a  guaranty  of  a  contract  imports,  et  v%  termini,  that 
jt  was  a  concurrent  act  and  part  of  the  original  agreement." 
"  Upon  the  whole,"  he  says,  "  we  think  the  plaintiff  was  en- 
titled to  recover  upon  production  and  proof  of  the  writing; 
but  if  there  was  any  doubt  upon  the  face  of  the  paper,  whether 
the  promise  of  the  purchaser  and  that  of  the  defendant  were 
or  were  not  concurrent  and  obe  and  the  same  communication, 
the  pard  proof  was  admissible  to  show  that  fiEw:t."  * 

1  Leonard  IT.  Tradenbm^,  8  Johns.  (N.  T.)  ST;  TTnion  Bank  of  Loainsiia  e. 

Coster,  S  Comst  (N.  T.)  203  ;  Raband  d.  lyWolf,  1  Pet.  (S.  C.)  499.  The  fint 
'Of  these  caaea  ia  aotnetimea  ttii  to  have  decided  that  ttie  rule  in  Wain  v.  Wari- 

te»  did  not  app^H  to  gaarantiea  made  contemporaneoasl;  iriMi,  and  (or  tbe  pnr- 

pooe  of,  procuring  tlie  oredit  to  be  giren  to  the  third  paKf .  Bee  Smith  n.  Ide, 
•S  Verm.  R.  S9S ;  Lecat «.  TbtbI,  )  McCord,  (8.  C.)  158.    Bat  thia  ai^teara  to 

be  a  misapprehanvon  of  Aat  case,  wbicb  realty  decided,  not  that  tbe  memoran- 
■dmn  of  auch  goaiwitiea  need  not  ittoit  aaj  conadersdon,  bat  that  it  need  not 
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§  408.  It  will  be  observed  tbat  sucb  a  case  as  the  above 
differs  from  those  in  which  a  guaranty  is  on  its  fitce  expressed 
to  be  for  the  security  of  credit  which  is  to  be  allowed  to  the 
third  party,  in  this,  that  it  merely  refers  to  another  writing 
from  which  tbat  credit  appears ;  the  parol  evidence  being  ad- 
mitted for  the  purpose  of  est^liahing,  between  the  two,  that 
unity  of  time  and  traDsactlon  which  would  be  manifest  if  they 
were  both  comprised  in  one  instrument.  And  such  seems  to 
be  the  light  in  which  the  distinguished  judge,  whose  words  we 
have  been  quoting,  regarded  it.  But  in  another  part  of  that 
opinion  he  remarks  upon  the  case  before  him,  tbat  the  pur- 
chaser's note  "  given  for  value  received,  and  of  course  import- 
ing a  consideration  on  its  face,  was  all  the  consideration  requi- 
site to  be  shown.  The  paper  disclosed  that  the  defendant 
guarantied  this  debt  of  the  purchaser,  and  if  it  was  all  one 
transaction,  the  value  received  was  evidence  of  a  consideration 
embracing  both  promises."  Are  we  then  to  conclude  that  the 
principal  agreement,  with  which  a  memorandum  of  guaranty 
is  thus  showit  to  have  been  connected  as  one  transaction,  must 
itself  express  on  its  face,  or  necessarily  import,  a  considera- 
tion %  Hie  whble  tenor  of  the  opinion  seems  to  show  that  the 
case  was  not  determined  upon  that  reasoning,  and  we  may 
therefore  be  pardoned  for  suggesting  a  doubt  in  regard  to  it. 
If  it  were  enough  that  the  principal  agreement  expressed  or 
imported  a  consideration,  it  would  seem  Uf  follow  that  a  guar- 
anty written  upon  it  at  a  subsequent  date  would  be  supported 
by  such  consideration  ;  but  this  is  clearly  not  so.^  It  must  be 
written  contemporaneously  with  it  and  as  part  of  the  same 
transaction.  But  if  so  written,  is  it  not  enough,  although  the 
principal  agreement  do  not  itself  express  or  import  a  consider- 
ation.^    Suppose  the  case  of  an  engagement  fi-om  A.  to  B., 

■how  a  Mparate  one  from  that  which  supported  the  third  ptuiy'a  obligation.    Tlie 
dMiaioa  has  lately  been  disapproTed,  but  it  wonld  leem  aDoeaeaMrily,  in  the  "S. 
T.  Court  of  App«alt.    Brawiter  c.  Silenoe,  4  Said.  207. 
'  Seeonte,  p.41B,  nofe. 
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which  would  be  good  by  parol,  but  is  in  fact  reduced  to  writ- 
ing, and  contuns  no  statement  or  implication  of  the  considera- 
tion upon  which  it  ia  founded ;  and  upon  this  engagement,  at 
the  same  time,  and  as  part  of  the  same  transaction,  C.  writes  a 
guaranty  that  it  shall  be  performed ;  it  is  submitted  that  C.  is 
liable,  his  memorandum  showing  the  consideration  of  his  guar- 
anty, namely,  B.'s  acceptance  of  A.'s  engagement.  That  en- 
gagement is  binding  upon  A.,  though  the  consideration  be  not 
stated  or  necessarily  implied  in  tlie  writing,  but  proved  by 
parol ;  and  consequently  the  acceptance  of  it  by  B.  is  a  valid 
inducement  to  support  C.'s  guaranty  that  it  shall  be  performed.' 

§  408  a.  A  memorandum  expressed  to  be  for  "  value  re- 
ceived" is  held  to  be  sufficient  for  the  purposes  of  the  statute.' 
Or  the  consideration  expressed  may  be  a  fictitious  one.^  If  the 
memorandum  is  under  seal,  the  implication  of  consideration 
therefrom  is  sufficient.* 

§  409-  In  conclusion  of  the  present  chapter,  we  have  to 
inquire  to  what  extent  the  rules  of  the  common  law,  in  regard 
to  the  admission  of  parol  evidence  to  affect  written  contracts, 
prevail  in  cases  of  contracts  within  the  Statute  of  Frauds. 

§  409  a.  For  most  purposes,  it  may  be  said  that  the  statute 
has  neither  added  to,  nor  taken  from,  the  stringency  of  these 
rules.  At  common  law  such  evideuoe  ia  not  admissible  to  con- 
tradict or  vary  a  written  agreement  by  showing  what  passed, 
before  or  at  the  time  of  its  execution,  between  the  parties ;  a 
rule  which  prevails  as  well  in  equity,  wherever  such  evidence 
is  offered  to  sustain  the  plaintiff's  suit,  as  iu  actions  at  law. 
And  this  is  so,  a  forUorit  in  relation  to  emy  contract  which 

1  TIiA  view  which  u  here  attempted  to  be  controTerted  seemti  to  be  th&t  en- 
tertained, howeTer,  bj  an  American  author  of  much  oonaideration.  See  Paiaooe 
on  Contract^  Vol.  IL  p.  397. 

S  Cooper  V.  Dedrick,  23  Barb.  (N.  T.)  616  \  Daf  e.  Elmore,  4  Wia.  R.  ISCT; 
Miller  v.  Cook,  23  N.  T.  495. 

3  Eappe  t>.  Slont,  2  CaL  a  460. 

<  McEenzie  v.  Farrell,  4  Bonr.  (N.  T.)  192 ;  Roeenbanm  a.  Gunter,  2  E.  D. 
Smilh,  (N.  Y.)  Alb. 
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the  statute  requires  to  be  put  id  writing.  On  the  other  hand, 
parol  evidence  is  adoaitted  at  common  law  to  show  the  circum- 
stances  under  which  the  parties  have  executed  a  written  agree- 
ment, with  a  view  to  fix  its  application  to  the  subject-matter 
which  they  bad  in  their  minds.  And  for.  this  purpose,  Us  we 
have  seen  in  various  places  in  the  present  chapter,  it  is  equally 
admissible,  although  the  agreement  be  one  which  cannot,  con- 
sistently with  the  statute,  be  made  without  writing.  Again,  it 
is  a  familiar  principle  of  equity,  when  the  court  is  called  upon 
to  decree  the  specific  execution  of  a  written  agreement,  that 
the  defendant  may  by  parol  evidence  prove  that  by  fraud,  mis- 
take, or  surprise,  the  writing  fail  to  show  the  real  agreement 
entered  into  by  the  parties.  And  the  Statute  of  Frauds  does 
not  interdict  such  evidence  in  such  cases.  To  use  the  language 
of  Lord  Redesdale,  "  the  statute  does  not  say  that  if  a  written  ' 
agreement  is  signed  the  same  exception  shall  not  hold  to  it  that 
did  before  the  statute."  "  It  does  not  say  that  a  written  agree- 
ment shall  bmd,  but  that  an  unwritten  agreement  shall  not 
bind."* 

§  409  J.  There  b,  however,  a  farther  rule,  prevailing  at 
common  law,  in  regard  to  which  it  is  a  matter  of  some  diffi- 
culty to  ascertain  how  far,  if  at  all,  it  applies  to  contracts  re- 
quired to  be  in  writing,  by  the  provisions  of  the  statute.  This 
rule  is  that  a  contract  reduced  to  writing  may,  by  oral  agree- 
ment of  the  parties  subsequently  made  and  before  any  breach 
has  occurred,  be  varied  in  one  or  more  of  its  terms  or  be 
wholly  waived  or  disicbarged ;  the  contract,  when  so  varied, 
subsistiug  paAly  in  wridng  and  partly  in  parol,  and  as  such 
remaining  obligatory  upon  the  parties.^ 

§  410.  We  have  already  seen  that  by  the  "bargjun,"  or 
"^reement,"  which  the  statute  requires  to  be  in  writing,  is 
meant  only  so  much  as  is  essential;  only  the  necessary  ingre- 

i  Clbm  V.  Cooke,  1  8ch.  &  Lef.  S9. 

■  Go38  V.  Lord  Nugent,  2  Nev.  &  Man.  8S,  34 ;  S  Barn.  &  AdoL  69 ;  1  Greenl 
£v.  £  34;  1  Flullipa  Ew.  (Cow.  &  HiU'a  ed.)  p.  663,  n.  987. 
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^ents  of  ED  intelligible  and  eaforceable  obligation.  The  ques- 
tion now  is,  not  how  much  the  memorandum  must  contain,  but 
how  far  the  parties  may,  by  a  subsequent  oral  agreement,  waive 
or  discharge  or  vary  diat  which  it  does  contwn. 

§  411.  It  seems  to  be  welt  established  as  the  general  rule 
under  this  head,  that  no  action  can  be  brought  upon  any 
agreement,  of  those  which  are  embraced  by  the  provi^ons  of 
the  Statute  of  Frauds,  unless  it  is  wholly  in  writing;  and  that 
where  the  plaindff,  in  a  case  of  subsequent  oral  variation  of 
some  of  the  terms  of  the  written  agreement,  declares  upon  the 
writing  as  qualified  by  the  oral  variation,  he  cannot  prevuL 
The  decision  in  Cuff  v.  Penn,  one  of  the  earliest  and  most 
important  cases  of  this  class,  was  in  fact  to  the  contrary ;  ^  but 
(torn  the  report  the  point  does  not  seem  to  have  been  distinctly 
in  the  mind  of  the  court,  the  whole  stress  of  the  opinion  bear- 
ing upon  another  position ;  and  later  English  authorities  have 
conclusively  settled  the  rule  as  above  laid  down.' 


>  Cuff  V.  Feno,  1  Htnle  &  H.  21.  In  the  jndgmeDt  of  the  Sapreme  Court  of 
Muaaohiuett*  in  Stoamt  v.  Hall,  9  Cusb.  SO,  thu  case  appears  to  be  misappre- 
hended in  this  rctpect  It  it  there  spoken  of  as  bsTiog  been  an  action  apon 
the  originai  wntten  contract.  Bnt,  in  fact,  the  declaralion  in  Cnff  n.  Penn  con- 
buned  three  counts,  the  first  upon  that  cootract,  and  the  second  and  third  on  the 
contract  at  afterteardt  varied  by  parol;  and  it  was  on  these  latter  counts  that 
the  pluntifi's  verdict  was  rendered  and  soatained. 

"  See  the  cases  referred  to  hereafter,  §  414.  The  Supreme  Court  of  MasM- 
chusetts  fullj  admit  the  truth  of  this  proportion  in  Cumminga  e.  Arnold,  3  MeL 
4SS.  See,  farther,  Jordan  n.  Sawkins,  1  Yes.  Jr.  403 ;  Partenche  v.  Powlet, 
2  Atk.  SB3 ;  Blood  n.  Goodrich,  9  Wend.  (N.  T.)  68 ;  Rogers  «.  Atkinson, 
1  Kell7,  (Ga.)  13 ;  Bryan  o.  Hunt,  4  Sneed,  (Tenn.)  949 ;  Sana  v.  Hancock, 
80  Venn.  K.  616.  In  Low  v.  Treadwell,  S  Fairf  (Me.)  441,  and  Grafton  Bank 
t>.  Woodward,  5  N.  H.  99,  Mr.  Chitty  is  cited  as  saying,  in  his  Law  of  Contncta, 
that  "a  subsequent  parol  agreement  not  contradicting  the  tennsof  the  original 
contract  but  merely  in  continuance  thereof,  and  in  dispensation  of  the  perfbrm- 
aoce  of  its  terms,  as  in  prolongation  of  the  time  of  eKOcation,  is  good  even  in 
the  case  of  a  contract  reduced  into  writing  under  Ibe  Statute  of  Fraads."  Li 
neither  of  thcee  cases,  bowcTer,  was  it  found  necewary  to  apply  tUs  doctrine 
judicially,  the  contracts  in  question  not  being  within  the  statute ;  and  it  does  not 
seem  to  have  been  reasserted  in  the  later  editions  of  that  esteemed  author.  See 
9tli  Amer.  from  Sth  Load.  ed. 
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§  413.  But,  this  rule  being  admitted  as  correct,  there  re- 
maiD  two  questions  of  some  interest  and  importance  which  it 
saggesta.  First.  In  what  cases,  if  any,  can  it  be  said  that 
notwithstanding  a  auWquent  oral  variation  of  the  written 
agreement  in  some  respect,  the  original  contract  substantially 
remains ;  so  that  an  action  coald  be  brought  upon  the  written 
agreement  as  so  varied,  without  offending  against  the  general 
.  rule.  Secondly.  How  iar  may  such  variation  be  made  avail- 
able to  the  parties,  otherwise  than  by  a  direct  proceeding  to 
enforce  the  contract  as  varied. 

§  413.  In  the  case  of  Cuff  v.  Penn,  above  referred  to, 
where  the  parties  to  a  written  agreement  for  the  sale  of  goods, 
specifying  the  times  at  which  they  were  to  be  delivered,  sub- 
sequently made  a  verbal  change  postponing  such  delivery,  it 
was  remarked  by  Lord  Ellenborough  that  "the  contract  re- 
mained," notwithstanding  the  verbal  stipulation  for  a  "  substi- 
tuted performance."  The  distinction  here  suggested  between 
die  contract  itself,  as  being  alone  that  which  the  statute  re- 
quires  to  be  proved  by  writing,  and  the  performance  of  it,  as 
being  something  distinct  therefrom  and  to  which  the  statute 
has  no  application,  has  occasioned,  by  a  somewhat  undiscrim- 
inating  application  of  it,  much  of  the  embarrassment  attending 
this  subject.  For  certain  purposes,  as  will  be  seen  hereafter, 
the  distinction  clearly  exists  and  must  be  applied  ;  but  not  io 
any  such  way  as  to  impair  the  integrity  of  the  rule  heretofore 
stated ;  and  such  is  the  clear  result  of  the  later  authorities, 
both  English  and  American. 

§  414.  In  the  case  of  Goss  v.  Lord  Nugent,  there  was  a 
vnitten  agreement  by  which  the  defendant  was  to  purchase 
certain  lots  of  land,  and  the  plaintiff  bound  himself  to  make 
a  good  tide  to  them  all.  Subsequently  he  was,  by  verbal  ar- 
rangement with  the  defendant,  released  from  this  obligiUion  as  to 
one  of  the  lota,  and  the  defendant  took  possession  of  the  whole. 
Upon  the  plaintiff's  suing  him  for  the  unpaid  balance  of  the 
purchase-money  of  the  whole,  however,  and  declaring  upon 
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Ute  agreement  as  so  altered,.he  objected  that  the  agreement, 
in  order  to  cbarge  bim  upon  it,  must  be  wholly  in  writing ; 
and  the  court  sustained  the  objection,  and  set  aside  the  verdict 
which  the  plaintiff  had  obtained  below.^  So  in  Hnrey  v. 
Gratdiam,  where  the  9ulject>matter  of  the  oral  vnriation  wm 
merely  the  method  of  valuation  of  certain  straw,  etc.,  which 
was,  by  written  agreement  for  the  sale  of  land,  reserved  to  the 
vendor.'  So  in  Stead  r.  Dawber,  a  dedsion  of  the  Queen's 
Bench,  where  the  oral  variation  was,  as  in  Cuff  t>.  Penn,  sin> 
ply  in  the  time  of  deUvery  of  a  cargo  contracted  for  by  the 
plaintiff."  And  so  in  Marshall  v.  Lynn,  a  decision  of  the  Court 
of  Exchequer  upon  simitar  fiicts.* 

§  4-15.  The  ground  upon  which  the  oises  just  dted  were  all 
decided  is  Uiis :  that  the  pl«ntiff  sued  upon'  a  contract  whidi 
the  Statute  of  Frauds  required  to  be  in  writing,  hot  which  in 
fact  was  partly  in  writing  and  partly  in  parol ;  and  that  al- 
though originally  pat  in  writing,  and  varied  only  as  to  the 
manner  of  performance,  still  the  suit  could  not  be  said  to  be 
upon  the  original  written  contract,  but  upon  a  new  contract 
made  out  by  incorporating  therewith  certain  oral  stipulations. 

§  416.  It  clearly  appears  from  these  cases,  and  indeed  it 
could  hardly  be  questioned,  that  the  rule  must  ^>ply  equally 
to  all  contracts  embraced  by  the  provisions  of  the  statute, 
whether  barguns  for  goods,  under  the  seventeenth  section, 
or  any  of  the  various  agreements  enumerated  in  the  fourch. 

§  4>17.  They  show  also  that  no  exception  can  be  founded 
upon  the  question  whether  the  particular  in  respect  of  which 
the  oral  variation  is  made,  is  itself  a  materiai  particular  of 
the  contract.  In  the  case  of  Stead  v.  Dawber,  it  is  true, 
where  the  value  of  an  article  contracted  for  bad  risen  in  the 
interval  between  the  time  fixed  by  the  writing  for  delivery  and 

1  Goes  ».  Lord  Nugent,  2  Ner,  &  Mmi.  SS,  M;  S  Bam.  &  AdoL  Sfi. 
>  Harre;  i>.  Gnbbam,  6  Adol.  &  ED.  61,  78. 
3  Slead  V.  D&wber,  10  Adol.  &  EU.  07. 
«  Maraball  i>.  LjniD,  e  Mees.  &  Wels.  109. 
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die  time  to  which  it  was  afterwards .  verbally  postponed,  the 
court  lay  some  stress  upon  that  fact  as  showing  the  time  of 
delivery  to  have  been  essential  to  the  barguo.^  But  this  dis- 
tinction-finds  no  countenance  in  any  other  of  the  cases  referred 
to,  whether  prior  or  subsequent  to  itself.  Thus  in  Goss  v. 
Lord  Nugent,  the  Chief  Justice  Lord  Denman  said,  alluding 
to  the  suggestion  that  the  waiver  of  title  as  to  one  of  the  num- 
ber of  lots  was  only  an  abandonment  of  a  collateral  point,  "  We 
think  that  the  object  of  the  Statute  of  Frauds  was  to  exclude 
all  oral  evidence  as  to  contracts  for  the  sale  of  lands ;  and  that 
any  contract  which  is  sought  to  be  enforced  must  be  proved 
by  writing  only."  And  while  insisting  that  the  title  to  a  piece 
of  land  was  by  no  means  a  non-essential  of  a  contract  for  its 
purchase,  he  ^dnctly  says  that  the  opinion  of  the  court  is  not 
formed  upon  that  view,  but  **  upon  the  general  effect  and 
meaning  of  the  Statute  of  Frauds,  and  that  the  contract  now 
brought  forward  by  the  plaintiff  is  not  a  contract  wholly  in 
writing."' 

§  418.  Again,  in  MarsbaU  v.  Lynn,  where  the  oral  variation 
was  in  respect  of  the  time  fixed  for  the  delivery  of  a  cargo, 
and  it  was  contended  by  counsel  that  this  time  appeared  to 
be  a  material  part  of  the  contract,  and  that  the  court,  on  the 
broad  ground  heretofore  stated,  denitjd  the  plaintiff's  claim 
to  recover,  Mr.  Baron  Parke  took  occasion  to  say  that  "it 
seemed  to  him  to  be  unnecessary  to  inquire  what  were  the 
essential  parts  of  the  contract  and  what  not,  and  that  every 
port  of  the  contract  in  regard  to  which  the  parties  are  stipu- 
lating must  be  taken  to  be  material ; "  and  he  alludes  to  the 
su^estioD  made  in  Stead  v.  Dawber,  with  the  remark  that  it 
might  be  con^dered  as  laying  down  too  limited  a  rule.  In 
the  course  of  the  argument  he  had  already  said,  "  No  doubt 


1  Stead  V.  Dawber,  10  Adol.  &  Ell.  S7. 

■  Gow  V.  Lord  Nugaot,  2  Nev.  &  Man.  8S,  S4  ;  S  Barn.  &  Add.  6&. 
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eveiy  particular  of  the  cootract  need  not  be  mentioned;  bat  if 
mentioned  it  must  be  observed."^ 

§  4>19.  AguQ,  in  the  case  of  Harvej'  v.  Grabham,  the  oral 
variation  was  in  respect  of  a  particular  which  was  in  the  first 
instance  not  required  to  be  in  writing,  namdy,  tbe  valuation 
back  to  one  party  of  certain  straw,  etc.,  lying  upon  land  whidi 
he  had  contracted  to  lease  to  the  other ;  bnt  this  particular  had 
been,  in  fact,  put  in  writing  as  part  of  one  entire  transaction 
with  the  contract  to  lease  the  land.  Even  there,  the  court  hdi 
that  on  a  declaration  upon  the  stipulation  for  payment  for  the 
straw,  etc.,  as  makiug  part  of  the  entire  contract,  inclnding 
Ae  engagement  to  lease  the  land,  the  plaindfi*  could  not  enforce 
the  orally  substituted  valuation.  If  he  conld,  says  Lord  Den- 
man,  speaking  for  the  court,  "  it  wonid  follow  that  should  the 
present  plaintiff  hereafter  refuse  to  execute  the  lease,  the  pres- 
ent defendants,  in  suing  for  such  a  refusal,  would  be  obliged 
to  state  the  altered  agreement  as  the  consideration,  and  aver 
a  readiness  to  perform  it,  and  would  have  to  prove  tbeir  case 
partly  by  writing,  and  partly  by  oral  evidence ;  the  very  pre- 
dicament which  the  Statute  of  Frauds  was  intended  to  pre- 
vent."' 

§  4^.  And  in  illustration  of  this  case  and  others  whidi 
discard  the  distinction  as  to  the  oral  variation  being  in  respect 
<tf  a  particular  which  is  material  or  immaterial  to  the  contract, 
or  within  or  without  the  Statute  of  Frauds,  it  may  not  be 
without  profit  to  recur  to  a  principle  which  has  been  discussed 
in  a  previous  chapter.  We  there  saw  that  where  a  defendant 
verbally  agrees  to  do  two  or  niore  things,  one  of  which  is 
without  and  the  others  within  the  Statute  of  Frauds,  the  plain- 
tiff cannot  recover  upon  the  former  engagement,  if  his  decla- 
ration be  framed  upon  the  whole,  as  it  must  be  where  the  sev* 
era]  engagements  are  in  their  nature  interdependent,  and  have 


I  M&nhdlT.  Lfiin,  6  Mae*,  ft  Wek.  109. 
B  EuTer  ^  Grabham,  &  AdoL  b  EIL  Si. 
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not  been  in  fact  severed  by  tlie  anterior  execution  of  bo  mudi 
as  wonld  bave  been  a&cted  by  the  statute.^  By  applying  this 
principle  to  the  cases  in  question,  it  is  perb^  more  clearly  seen 
why  an  oral  variation  of  a  written  agreement  within  the  Stat> 
Dte  of  Frauds,  though  made  in-  respect  of  a  particular  which 
might,  if  standing  alone,  be  good  by  parol,  cannot  be  avail- 
able, so  long  as  the  whole  contract,  embracing  that  whidi  i$ 
required  to  be  in  writing  as  well  as  that  which  is  not,  Femaint 
exeeotory. 

§  4S1.  If,  however,  the  case  should  arise  of  an  action  to 
recover  npon  that  part  only  which  bad  been  so  varied  by  psrd, 
the  other  part  having  been  severed  therefrom  by  being  p«rv 
formed,  (as  if,  in  Harvey  v.  Grabhatn,  the  lease  had  been  exe- 
cuted, and  the  plaintiff  had  sued  only  for  the  valuation  of  tbf 
straw,  etc.,  according  to  the  substituted  oral  agreement,)  it 
would  seem,  by  analogy  with  the  principle  just  referred  to,  that 
tile  action  may  be  sustained.  For  vhea  the  part  in  respect  <^ 
which  the  oral  variation  is  made,  has  ceased  to  be  a  part  of  s 
contract  required  by  tbe  statute  to  be  in  writing,  the  statute 
loeea  its  hold  upon  the  case,  and  the  role  of  common  law  inter- 
"venes,  allowing  a  contract  redWoed  to  writing  to  be  afterwards 
varied  by  parol. 

§  4^.  The  general  rule  which  has  thus  far  occupied  our 
attention,  finds  perhaps  its  moat  ^>propriate  illustration  in  a  suit 
in  equity  for  the  purpose  of  enforcing  a  written  contract  with 
a  sobsequoit  oral  variation  engrafted  upon  it.  Such  a  case  has 
arisen  in  England  within  a  few  years,  and  Lord  Chancellor 
Truro  held  the  rule  to  be  entirely  applicable,  in  the  absence 
of  any  suggestion  of  fraud ;  and  he  referred  also  to  the  several 
cases  we  have  reviewed,  as  clearly  establisbiug  it  at  law,  and 
stated  the  case  of  Guff  v.  Penn  to  have  been  overruledt^ 

§  4iS3.  But  tbe  farther  question  remains,  In  what  manner 
may  such  an  oral  variation  be  made  available  to  the  parties, 

1  AnU,  Cbmpter  IX 

t  Emmet ».  Dewhint,  S  HcN.  ft  G.  SB7. 
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Otherwise  than  by  a  direct  proceeding  to  enforce  the  contract 
as  varied.  To  this  the  correct  answer  seems  to  be  that  per- 
formance, or  readiness  to  perform,  according  to  the  orally  sub- 
stituted terms,  is  available  to  either  party  in  like  manner  as 
would  have  been  performance,  «■  readiness  to  perform,  accord- 
ing to  the  original  contract.  This  is  the  well  settled  rule  at 
common  law,  in  cases  where  upon  a  simple  contract  in  writing 
is  subsequently  engrafted  an  oral  stipulatioa  for  a  change  in 
the  time,  place,  or  manner  of  performance;  and  the  clear 
weight  of  authority  is  to  the  effect  that  the  Statute  of  Frauds 
does  not  stand  opposed  to  it.'  To  rely  thus  upon  such  oral 
'  stipulation  is  manifestly  not  to  enforce  an  oral  agreement  within 
the  Statute  of  Frauds,  even  by  way  of  defence ;  the  oral  stij^ 
ulatioD  is  relied  upon  simply  by  way  of  accord  and  sadsfactiou ; 
it  is  relied  upon  for  the  purpose  of  proving  performance  alone, 
which  is  thus,  so  to  speak,  dissociated  from  the  connect  itadf. 
And  in  this  sense,  and  for  this  purpose,  there  is  no  difficult 
in  accepting  the  distincdon  asserted,  between  the  contract, 
which  is  within  the  purview  of  the  statute,  and  the  perform- 
ance, which  is  not. 

§  424.  Thus,  where  the  pRntifi'  has  brought  his  action 
upon  the  original  contract,  (as  he  must  do,)  alleging  non-per- 
formance by  the  defendant,  the  latter  may  answer  that  he  has 
performed  according  to  an  oral  agreement  for  a  substituted 
performance,  or,  being  ready  to  do  so,  was  prevented  by  the 
fault  of  the  pliuntiff  himself*  It  is  not  competent  to  him  to 
set  up  the  oral  agreement  in  bar  of  the  plwntiff's  claim,  not 
alleging  his  own  performance  or  readiness  to  perform, 

§  4^5.  Again,  tlie  action  having  been  brought  upon  the 
original  contract,  if  the  defendant  set  up  that  the  plaintiff  did 
not  himself  perform  according  to  its  terms,  the  pluntiff  may 


1  1  Greenl.  Et.  %  304,  and  csmb  tben  cited. 

>  CnmmiDgi  v.  Arnold,  S  Uet  (Hub.)  489;  Hdl  v.  Cbem,  I  BMlej,  (8.  C.) 
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reply  that  lie  wbb  ready  to  do  so,  but  that  it  was  dispensed 
with  hy  the  oral  a^eemeot  for  the  substituted  performauce ; 
and  his  proof  of  such  agreement  ia  not  considered  a  variance 
from  his  declaration.^ 

§  426.  Such  seraas  to  be  the  correct  view  of  the  application 
of  the  rule  in  question,  at  least  in  the  courts  of  this  conntry. 
It  is  Bostuned  also  by  the  English  cases  which  preceded  Cuff 
p.  Peon.'  But  in  sU  the  subsequent  cases  the  dedaration  was 
framed  upon  the  written  coutxfict  as  modified  by  the  subsequent 
oral  stipulation,  mth  IJbe  exception  of  one  which  requires  to  be 


§  4!S7.  This  was  Stowell  v,  Robinson,  dedded  in  the  Com- 
mon Pleas  in  1836.  The  plaintiff  declared  upon  a  written 
agreement  by  which  the  defendant  engaged  to  assign  to  him 
a  lease,  possession  to  be  given  by  a  certain  day,  and  that  be 
bad  good  right  to  assign ;  breach,  that  he  had  not  such  right, 
and  could  not  perfonn  his  engagement ;  and  a  count  was  added 
for  money  had  and  rec^ved  to  recover  back  £S0  which  the 
pluntiff  had  advanced  as  deposit,  on  the  ground  that  the  de^- 
feodant  had  not  completed  ihe  conveyance  and  given  possesaon 
on  the  day  agreed.  The  defefldant  pleaded  that  he  had  good 
ri^t  to  assign  ;  that  neither  he  nor  the  plaintiff  was  ready  on 
the  day  named  for  delivering  possession;  that  it  was  orally 
agreed  to  postpone  it  a  reasonable  time,  if  the  defendant  would 
make  out  title  meanwhile ;  that  he  did  so  make  out  title,  but 
the  plaintiff  then  refused  to  perform.  A  verdict  having  been 
obtained  for  the  defendant,  the  court  s^d  they  would  not  di»- 
turii  it  upon  the  special  count,  as  it  was  not  considered  sutB- 
ciendy  proved  ;  but  in  view  of  the  count  for  the  deposit  tbey 
set  the  verdiet  aside,  the  defendant  not  having  assigned  on  the 


1  Steanw  v.  H»1I,  9  Ciwh.  (M««.)  81. 

s  Wamm  r.  Stogg,  dted  in  Littler  b.  Holland,  S  Tenn  ILS91,ulMTiiig  been 
dedded  io  1787,  bj  Ur.  Jnttice  finUer.  Thresh  e.  Bake,  1  Ecp.  B.  U.  Sm 
the  remarks  of  th«  coort  in  Emenon  v.  Oater,  S2  How.  (U.  S.)  4S ;  abo  HOn 
V.  Boberts,  34  Maine  B.  !46. 
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da;  ori^nallj  agreed.  Chief  Jasdce  Tindal,  who  delivered 
judgment,  said  that  the  question  was  whether  the  day  for  the 
completion  of  the  purchase  of  an  interest  in  laud,  inserted  in  a 
written  contract,  could  be  varied  by  a  parol  agreement,  and 
another  day  substituted  so  as  to  bind  the  parties  ;  and  that  the 
«>urt  were  of  opinion  it  could  not.  And,  although  admitting 
that  upon  the  case  shown,  neither  party  was  ready  on  the  day 
first  agreed,  he  says  that  to  allow  the  oral  variation  would  be 
"  virtually  and  substantially  to  allow  an  action  to  be  brought  OB 
an  agreement  relating  to  the  sale  of  land,  partly  in  writing,  and 
signed  by  the  parties,  and  partly  not  in  writing  but  by  parol 
only,  and  amounted  to  a  contravention  of  the  Statute  of 
Frauds."* 

§  448.  From  the  report  of  this  case,  it  nowhere  appears 
that  the  distinction  between  relying  upon  the  oral  variation  "  so 
as  to  bind  the  parties,"  and  relying  upon  readiness  to  perform 
according  to  its  tenor  as  a  defence  in  the  nature  of  accord  and 
satisfaction,  was  brought  to  the  notice  of  the  court;  nor  is 
there,  in  the  decision  itself,  any  allusion  to  the  English  esses 
-antecedent  to  Cuff  v.  Penn,  where  this  distinction  appears  to 
be  recognized.  It  is  to  be  remarked,  also,  that  in  neither  Stead 
V.  Dawber  nor  Marshall  v.  Lynn,  both  decided  subsequently  to 
Stowell  V.  Robinson,  and  both  asserting  the  rule  that  an  action 
could  not  he  muntained  upon  an  agreement,  embraced  by  the 
Statute  of  Frauds,  pardy  in  writing  and  partly  resting  in 
parol,  do  the  judges  quote  that  case  as  an  authority.'  These 
circumstances  may  incline  us  to  doubt  whetiier  it  can  be  so 
regarded.  The  Supreme  Court  of  Massadiasetts,  in  their 
'Careful  and  discriminating  judgment  in  Cammings  v.  Arnold, 
-say :  "  It  appears  to  us  that  the  case  of  Stowell  v.  Robinson 
m 

1  Stowell  V.  BobinfCHi,  S  Bing.  N.  B.  9S8 ;  S  Scott,  19e. 

>  In  Honta  v.  Wiagfield,  8  Soott,  N.  R.  S40,  Mr.  Justice  Coltmut  refen  to  it 
u  MeaiDg  te)  oppoM  an  obstacle  to  a  parol  wmiver  of  a  promue  to  deliver  an 
abctraet-of  title,  a  caie  which  it  wu  wd  might  be  niaed  bjr  an  amendment  of 
that  acinall/  before  the  cotut 
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was  decided  on  a  mistaken  construction  and  application  of  the 
Statote  of  Frauds ;  and  that  the  distinction  between  the  con- 
tract of  sale  which  is  required  to  be  in  writing,  and  its  subse- 
quent performance,  as  to  which  the  statute  is  silent,  was  over- 
kioked  or  not  suffidently  considered  by  the  court ;  o>therwise, 
the  decidon  perhaps  might  have  been  different.  We  think 
there  is  no  substantial  difference,  so  far  as  it  relates  to  the 
Statute  of  Frauds,  between  the  plea  in  that  case  and  the  plea 
of  accord  *and  satisfaction,  or  a  plea  that  the  written  contract 
had  been  totally  dissolved,  before  breach,  by  an  oral  agreement ; 
either  of  which  pleas  would  have  been  a  good  and  sufficient 
bar  to  the  action."^ 

§  4i29.  The  only  question  that  remuns  is,  how  far  parol 
evidence  is  admissible  to  prove  the  waiver  or  discharge  of  a 
contract  once  put  in  writing  in  obedience  to  the  requirements 
of  the  Statote  of  Frauds. 

§  4<80.  Mr.  Chancellor  Kent  remarks,  that  in  certain  cases, 
and  on  certain  terms,  an  agreement  in  writing  concerning 
lands  (and  the  reason  of  the  remark,  doubtless,  applies  to  all 
other  classes  of  contracts  within  the  statute)  may  be  discharged 
by  parol ;  but  that  the  evidence  in  such  cases  is  good  only  as  a 
defence  to  a  bill  for  specific  performance,  and  is  totally  inad- 
missible, at  law  or  in  equity,  as  a  ground  to  compel  a  perform- 
ance in  specie.'  Passing  by,  for  the  present,  the  quesuoo 
whether  such  parol  evidence  may  be  introduced,  in  equity  only, 
in  defence  it  may  be  remarked  that  the  precise  meaning  of  the 
learned  Chancellor  seems  to  be  that  it  is  inadmissible,  either  in 
equity  to  coftipel  a  performance  in  specie,  or  at  law  to  support 
a  claim  for  damages.  And  such  seems  to  be  clearly  the  cor- 
rect opinion.  Lord  Hardwicke  has  observed  that  an  agree- 
nient  to  wmve  a  pu^phase  contract  was  as  much  an  agreement 

1  The  court  aim  nj,  "  We  are  aware  that  the  principle  on  whicli  Stowell  e>. 
BoUnton  was  decided  is  supported  by  other  Bngliah  cams."  But  the  admisuon 
WM,  as  we  have  aeen,  Dnnecenarr. 

s  StereDB  r.  Cwper,  1  Johos.  Ch.  (N.  Y.)  42B,  480. 
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coDcerning  lands  as  the  origioal  conbact^  We  have  Been  that 
a  contract  by  one  who  holds  an  agreement  for  the  sale  of  lands 
to  him,  to  dispose  of  his  rights  to  a  third  party,  is  to  be  treated 
as  itself  a  contract  for  the  sale  of  an  interest  in  land ;  ^  and  it 
is  substantially  the  same  thing  if  he  releases  that  right  to  bim 
who  executed  the  agreement  to  sell,  or,  is  other  words,  waives 
and  discharges  the  agreement,  by  parol. 

§  481.  The  questioD,  bow  far  the  parol  waiver  in  such  cases 
may  be  set  up,  presents  more  difficulty,  and  may  be'considered 
in  two  views,  as  it  may  arise  in  equity  or  in  law. 

§  43^.  In  Goman  p.  Salisbury,  an  early  case  before  Lord 
Keeper  North,  where  a  bill  was  brought  for  a  apecifie  execution 
of  a  written  contract,  it  was  held  that  a  parol  discbarge  was 
binding  and  the  bill  was  dismissed.'  Afterwards,  when  this 
'case  was  dted  upon  a  similar  one  before  Lord  Hardwicke, 
he  declared  that  he  would  not  say  that  a  contract  in  writing 
could  not  be  waived  by  parol,  yet  he  should  expect  in  such  a 
case  very  dear  proof,  and  the  defendant  before  him  not  furnish* 
ing  such  proof,  the  plaindff  had  a  decree.*  In  another  case  be 
said  it  was  certun  that  an  interest  in  land  could  not  be  parted 
with  or  waived  by  naked  parol  without  writing ;  yet  articles 
might  by  parol  be  so  &r  wmved  that  if  the  party  came  into 
equity  for  a  specific  execution,  such  parol  wuver  would  rebut  the 
equity  which  the  party  before  had,  and  prevent  the  court  from 
executing  them  specifically.' 

§  4)33.  And  this  opinion,  that  a  parol  discharge  of  a  written 
contract  within  the  Statute  of  Frauds,  is  available  in  equity  to 
repel  a  claim  upon  that  conb'act,  to  which  Ae  nUnd  of  Lord 
Hardwicke  came  so  reluctantly,  is  since  firmly  established  by 


>  Eq.  Cw.  Abr.  8S ;  Bell  e.  Homrd,  9  Mod.  SOS. 
9  AnU,  i  839. 

*  Gomu  D.  9«liabnrr,  1  Tern.  240. 

*  Buckhowe  r.  Crotl?,  3  £q.  Cw.  Abr.  83,  pL  U. 
B  B«U  F.  Howsnil,  9  Mod.  S02. 
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many  authorities.^  But  it  baa  beeo  laid  down  by  Lord  Lynd- 
hnrst  that,  although  such  waiver  is  unquestionably  admissihte 
according  to  the  rule  stated,  it  must  be  in  effect  a  total  dissolu* 
tion  of  the  contract,  such  as  would  place  tbe  parties  in  thdr 
original  situation.' 

§  4^4.  The  qaestion  of  the  admissibility  of  such  a  parol 
wurer  as  a  defence  to  an  action  at  law  was  raised,  and,  it 
would  seem,  for  the  first  titne,  in  the  case  of  Goss  v.  Lord 
Nugent,  in  the  Queen's  Bench,  where  the  court  remarked  that 
tbe  statute  did  not  say  that  all  contracts  concerniDg  the  sale  of 
lands  should  be  in  writing,  but  only  that  no  action  should  be 
brought  unless  they  were  in  writing ;  and  that  as  there  was 
no  clause  in  the  act  which  required  the  dissolution  of  such 
contracts  to  be  in  writing,  it  should  rather  seem  that  a  written 
contract  concerning  the  sale  of  lands  might  still  be  waived  and 
abandoned  by  a  new  agreement  not  in  writing,  and  so  as  to 
prevent  either  party  from  recovering  in  an  action  on  the  con- 
tract which  was  in  writing.' 

§  4i3d.  As  thus  stated,  the  admission  of  the  parol  waiver  is 
apparently  put  upon  the  ground  that  it  is  only  used  for  defence. 
But  in  an  earlier  part  of  this  work  it  was  shown  that  to  defend 
upon  a  verbal  contract  within  the  Statute  of  Frauds  was  as 
much  in  opposition  to  its  spirit  as  to  prosecute  a  claim  upon 
it.*  This  reason  is  forcibly  urged  by  Sir  Edward  Sugden 
agtunst  admitting  parol  evidence  of  wuver  in  such  cases.' 
And  be  gives  it  as  his  opinion,  upon  a  reriew  of  the  cases, 
that  '^  perhaps  the  better  opinion  is  that  it  is  inadmissible  at 
law,"*     On  tbe  other  hand,  Mr.  Phillips  says  that  it  seems  to 


1  Sngden,  Tendon  and  PurchsMn,  17S;  Boberti  on  Fruidf,  89. 

*  BobiruoD  t>.  Page,  S  Rma.  119. 

*  Gon  i>.  Lofd  NugBDt,  S  Barn.  &  Adol.  GB ;  S  Ner.  &  M&n.  at, 

*  Ante,  j  1S1,  tt  teg. 

9  Sugden,  Tendon  &  Pnrohaien,  171, 17S. 
<  ItHd,  ITS,  174. 
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be  generally  understood  that  such  parol  evidence  is  admissible  ;^ 
and  Mr.  Greenleaf  considers  that  there  is  little  doubt  of  its 
admissibility.* 

§  4)36.  It  must  be  observed  that  those  writers  who  stand 
opposed  to  Sir  Edward  Sudden  upon  this  question  rest  their 
opinions  chiefly  npoo  the  somewhat  ansatisfBctory  language 
used  by  the  court  in  Gosa  v.  Lord  Nugent.  If  they  are  to 
be  sustained,  it  would  seem  that  it  must  rather  be  upon  the 
ground,  upon  which  a  parol  waiver  even  of  an  instrument 
under  seal  has  been  admitted  in  evidence,  that  he  who  prevents 
a  thing  being  done  shall  not  avail  himself  of  the  non-perfonn- 
ance  he  has  occasioned.' 


i-  a  FhUlipi,  86S,  Cowea  h  Bill'i  ad.  1649. 

9  1  GmenL  £t.  {  SOS.  See,  aIm,  FhiL&  Am.  Et.  7T6 ;  lAwrence  n.  Dole,  11 
Verm.  R.  US ;  Rafieiubeiger  v.  Cullnon,  28  Pbud.  B.  438 ;  Bojce  «.  McCnl- 
lODgfa,  S  WUta  &  S.  (Peon.)  429 ;  Uorse  ■>.  Copeland,  2  Gray,  (Man.)  802. 

3  flemiDg  v.  CKlbert,  8  Jobiu.  (S.  T.)  B81. '  In  Cammingi  v.  Arnold,  S  Met 
494,  the  Suprame  Court  of  Mamchiuetti  mwert,  and  ^tparaDtlr  npon  the  riew 
nggested  in  the  text,  that  to  an  action  npon  a  written  contnct  within  tha  Stat- 
ote  of  Fnudi  a  plea  that  it  had  been  totallj  diMolved  before  breach,  bj*  an  oral 
■graemeot,  wmild  be  a  good  and  rafficient  bar. 
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CHAPTER   XIX. 
\'Erbal  contracts  enforced  in  equity. 

§  437.  We  now  come  to  consider  tbe  doctrines  which 
courts  of  equitj  maintain  and  apply  in  cases  where  verbal  con- 
tracts,  such  as  the  Statute  of  Frauds  has  required  to  be  put  in 
writing,  oome  before  them.  These  courts,  as  has  been  many 
limes  afGrmed  by  the  wisest  and  most  teamed  of  their  judges, 
are  as  mudi  boond  by  the  express  provisions  of  the  statute  as 
courts  of  law.  They  cannot  in  general  speciScally  enforce 
contracts  embraced  by  them,  any  more  than  courts  of  law  can 
give  damages  for  their  non-performance.  But  they  have  al- 
ways been  clotjied  with  the  salutary  power  of  preventing  fraud, 
or  affording  positive  relief  against  its  consequences ;  and  this 
power  they  have  not  hesitated  to  exercise,  by  compelling  the 
specific  execution  of  a  verbal  contract  to  which  the  provisions 
of  the  Statute  of  FrMids  apply,  where  tbe  refusal  to  execute 
it  would  amount  to  practising  a  iraud.  In  so  doing  they  dis- 
claim the  power  of  engrafting  exceptions  upon  tbe  statute,  but 
proceed  upon  the  ground  that  to  prevent  fraud  is  their  supreme 
dnty  as  courts  of  equity  and  conscimce. 

§  4S8.  It  is,  indeed,  often  said  that  as  the  statute  itself  was 
intended  for  die  suppression  of  frauds,  it  is  but  subserving 
more  effectually  the  ends  of  its  enactment  for  courts  of  equity 
to  interpose,  and  prevent  it  iirom  being  made,  by  the  hberty 
wbicli  it  affords  a  party  of  protecting  himself  under  its  cover, 
the  very  engine  and  instrument  of  fraud.  To  this  view  it 
might  be  replied,  however,  that  the  fraud  which  the  statute 
was  intended  to  suppress  consists  in  the  asseij^n  of  a  contract 
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which  was  never  made,  whereas  the  fraud  a^ast  which  courts 
of  equity,  in  the  cases  we  have  to  consider,  afford  relief,  consists 
in  the  repudiadon  of  a  contract  which  has  beeu  made,  and 
upon  which  an  innocent  party  has  actually  proceeded  to  do 
that  for  which  the  jurisdiction  of  the  law  courts  affords  him  uo 
just  recompense.  Again,  it  seems  to  be  no  less  than  a  contra- 
diction in  terms  to  say  that  the  object  of  a  statute  is  promoted 
by  rejecting  its  authority.  The  correct  view  appears  to  be 
that  equity  will  at  all  dmes  lend  its  aid  to  defeat  a  fraud,  not- 
mtkstanding  the  Statute  of  Frauds;  and  upon  this  simple 
ground  it  is  believed  that  the  many  dedsions  in  equity  which 
it  is  now  our  duty  to  examine  will  be  found  substantially  to 
rest. 

§  4i3Q.  The  fraud  against  which  equity  will  relieve,  notwith- 
standing the  8tatute,'is  not  the  mere  moral  wrong  of  repudiating 
a  contract  actually  entered  into,  but  which,  by  reason  of  the 
statute,  a  par^  is  not  bound  to  perform  for  want  of  its  being 
in  writing.  This  was  earty  laid  down  by  Lord  Macclesfield, 
Chancellor,  in  a  case  arising  upon  a  promise  of  a  .defendant, 
about  to  marry,  that  his  wife  should  enjoy  all  her  own  estate 
to  her  separate  use  after  the  marriage,  which  promise,  as  one 
made  "  upon  consideration  of  marriage,"  could  not  regularly 
be  enforced.  His  Lordship  declared  that  "  in  cases  of  fraud 
equity  should  relieve,  even  against  the  words  of  (he  statute,  as 
if  an  agreement  in  writing  should  be  proposed  and  drawn  and 
anodier  fraudulendy  and  secretly  brought  in  and  execbted  in 
lieu  of  tRe  former;  in'this  or  such  like  cases  of  fraud,  equi^ 
would  relieve ;  but  where  there  was  no  fraud,  only  relying 
upon  the  honor,  word,  or  promise  of  the  defendant,  the  statute 
making  those  promises  void,  equity  will  not  interfere."' 

§  4<4iO.  This  distinction  commends  itself  at  once  to  the  mind, 

i-  HoDtacnta.  d.  Haxmll,  1  F.  Wma.  618 ;  S.  C.1  Stn.  286,  non.  MoanUcne 
■I.  Uaxwell;  S.  C.  1  Gq.  Cu.Abr.lB;  S.  C.  Free.  Ch.  SSS,  fum.  Maxwell  8: 
Hontocate ;  Schmidt  tr.  Gatewood,*!  Bich.  Eq.  (S.  C.)  163 ;  KiiuTd  c.  Hien, 
»  lb.  42S.  « 
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it  would  seem,  aa  one  which  must  be  re^^arded,  or  courts  of 
equity  be  deemed  not  at  all  bound  by  the  Statute  of  Frauds. 
Mr.  Justice  Story  has,  indeed,  dissented  from  it  in  the  follow- 
ing strong  language :  "  I  doubt  the  whole  foundation  oi  the 
doctrine  as  not  disdnguishable  from  other  cases  which  courts 
of  equity  are  accustomed  to  extract  from  the  grasp  of  the 
Statute  of  Frauds."'  This  doubt  does  not  appear  to  have 
been  asserted  in  his  commentaries,  and,  as  he  says  himself,  it 
was  unnecessary  to  act  npon  it  in  the  case  before  him ;  and, 
notwithstanding  there  are  in  some  late  cases^  ezpressions  from 
which  the  question  seems  to  be  considered  in  some  degree  an 
<^en  one,  at  l»ast  where  the  contract  is  one  of  marriage  8ettle> 
ment,  no  decision  has  ever  passed  in  opposition  to  the  ancirat 
doctrine. 

§  441.  A  simple  illustration  of  the  rule  that  when  the 
Statute  of  Frauds  has  been  used  as  a  cover  to  a  fraud,  equi^ 
will  relieve  against  the  fraud,  notwithstanding  its  provisions, 
is  found  in  a  case  reported  by  Viner,  and  stated  by  him  to 
have  occurred  io  Lord  Nottingham's  time,  and  to  have  been 
the  first  instance  in  which  any  equitable  exception  to  the  statute 
appears.  There  was  a  verbal  agreement  for  an  absolute  ctm- 
veyance  of  land,  and  for  a  defeasance  to  be  executed  by  the 
grantee;  but  be,  having  obtuned  die  conveyance,  refused  to 
execute  the  defeasance  and  relied  upon  die  statute ;  but  his 
plea  was  overruled,  and  he  was  compelled  to  execute  according 
to  his  agreement'     Here  the  attempted  fraud  consisted  not 

1  In  JenUiiB  u.  Eldredge,  8  Storj.  B.  181,  qaotedanf«,  p.  llS.'nolC. 

s  In  De  Biel  tr.  Thompson,  B  BeaT.  476,  Lord  Luigdale,  M.  R.,  paned  it  hj 
u  ft  qneation  which  it  waa  uaiteceitary  Io  decide ;  Eud  in  Sorcome  r.  ^nniger,  S 
Pe  G.,  M.  ft  G.  ETl,  Lord  Justice  Knight  Brnce  uid  that  it  ww  prtibaUy  inie 
that  marriage  only  would  not  inffice. 

a  5  Tin.  Ab.  B23,  B24.  And  bob  Sir  George  MaxweU's  cau,  in  1  Bra.  C.  C. 
40S  ;  Crocker  v.  Higgini,  7  Conn.  B.  342.  So  in  Walker  «.  Walker,  2  Atk. 
98,  where  Lord  Hardwicke  lajs :  "  Suppose  a  peaon  who  adranoea  monaj 
■honld,  after  he  has  executed  [received]  the  afaMlnta  oouveyanca,  reftise  to 
exacate  the  deTeaaance,  would  not  the  coort'reliev*  against  socb  fraud  ?  "  See, 
also,  Arnold  v.  Cord,  16  Ind.  R.  177. 
S8 
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merely  in  refusing  to  do  what  he  a^eed,  but  in  deceiving'  the 
plaintiff  out  of  his  property.  And  the  case  is  i^uite  analogous 
to  that  put  by  Lord  Macclesfield,  as  falling  within  the  rule, 
wheice  one  agreement  in  writing  is  proposed  and  drawn,  and 
another  frauduleody  and  secretly  brought  in  and  executed  in 
lieu  of  the  former. 

§  4<4i@.  In  an  earlier  chapter,  where  the  subject  of  trusts 
arising  by  implication  of  law  was  considered,  we  saw  that  in 
cases  where  an  executor  or  devisee  prevented  a  testator  from 
making  express  provision  for  a  third  party,  by  assurances  that 
his  intentions  should  be  carried  out,  equity  would  enforce  such 
promise  against  them,  as  a  trust  in  favor  of  the  third  party, 
arising  out  of  the  fraud  so  practised.^  The  same  doctrine 
seems  to  apply  in  cases  of  contracts  made  directly  between 
the  parties.  Where  one  who  had  agreed  to  give  the  plaintiff 
a  lease  of  certain  lands,  upon  which,  in  consequence  of  the 
agreement,  the  plaintiff  had  entered  and  made  valuable  im- 
provements, was  desirous  and  anxious,  when  near  his  death,  to 
fulfil  bis  promise,  but  was  prevented  by  ^e  fraudulent  contriv- 
ance of  his  relatives  from  seeing  the  pluntiff  for  that  pur- 
pose, and  died  without  executing  the  lease,  the  relatives  who 
succeeded  to  the  estate  were  afterwards  compelled  in  equi^  to 
execute  it  themselves.' 

§  443.  Thus,  in  Cookes  v.  Mascall,  a  marriage  was  about 
to  be  celebrated  between  the  plaintiff  and  the  defendant's 
daughter,  and  the  solicitor  on  behalf  of  the  plaintiff  was  in 
the  courfe  of  preparing  articles  of  settlement ;  and  in  the 
meanwhile  a  disagreement  arose  as  to  the  articles,  but  the 


1  AnU,  §  9i. 

9  Lester  «.  Fozcroft,  Colle*,?.  C.  lOBj  cited  2  VeTn.iBB;  Gilb.  1,11;  Free. 
Ch.  E>19,  £26  ;  Stot?,  £q.  Jur.  §  768.  See,  alM,  Chamberlwne  v.  Chsmberlaine, 
Preem.  CL  Si ;  S.  C.  2  Eq.  Cas.  Ab.  48,  Free.  Ch.  i  \  ChamberUin  v.  Agu,  S 
Vei.  &  Bek.  262 ;  Mestaer  v.  Gillaapie,  11  Yea.  SSS ;  SticUuid  t>.  AJdridge,  9 
Vea.S19;  Dixon  t>.  Obnitu,  1  Cox,  iUj  Beech  ir.  Keniu^,  1  Tea.  Sen.I!3; 
SellAck  r.  Huris,  S  Tin.  Ab.  GSl. 
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pluDtiff  was  still  allowed  to  come  to  the  defendaot'a  house, 
and  afterwards  married  his  daughter,  the  defendant  bein^ 
privy  to  it,  helping  to  set  them  forward  in  the  morning,  and 
entertaining  tbem,  and  seeming  well  pleased  with  the  marriage 
upon  their  return  to  bis  house  at  night ;  he  was  decreed  to  exe- 
cute the  agreement  according  to  what  had. been  drawn  up  by 
the  solicitor,  though  it  had  not  received  his  signature.'  This 
case  has  been  considered  hard  to  be  reconciled  with  another 
decided  by  the  same  judges  at  the  same  term,  where  an  uncle, 
by  letter,  promised  his  niece  a  certain  portion,  but  in  the  same 
letter  dissuaded  her  from  marrying  the  plaintifi";  and  they  re- 
fused to  decree  the  execution,  but  left  the  plaintiff  to  his  action 
at  law.'  But  there  seems  to  be  no  suggestion,  in  the  latter 
case,  of  fraud  or  artifice  on  the  part  of  the  uncle ;  whereas  in 
Cookes  r.  Mascall  the  presence  of  such  fraud  and  artifice  was 
manifestly  the  ground  upon  whidi  the  court  proceeded. 

§  44i4<.  Agiun,  in  Montacute  v.  Maxwell,  as  appears  from 
one  of  the  reports  of  that  case,'  the  defendant,  having  given 
instructions  to  have  a  marriage  settlement  drawn,  privately  re- 
voked those  instructions,  and  persuaded  the  plaindff  to  marry 
him  ;  and  he  was  decreed  to  execute  the  settlement,  the  Lord 
Chancellor,  as  stated  in  still  another  report  of  the  case,*  as- 
serting the  rule  to  be,  that  if  the  parties  /ely  wholly  upon  the  * 
parol  EigreemeDt,  neither  party  can  compel  the  other  to  the 
spedfic  performanTO,  for  'the  Statute  of  Frauds  is  directly  in 
their  way ;  bat  that  if  there  is  any  agreement  for  reducing  the 
same  to  writing,  and  that  is  prevented  by  the  fraud  and  prac- 
tice of  the  other  party,  the  court  would  in  such  case  give  re- 
lief; as  where  instructions  are  given  and  preparations  made 
for  the  drawing  of  a  marriage  settlement,  and  before  the  com- 

1  Cooke*  9.  Mascall,  2  Vera.  200.    And  lee  Bawdea  v.  Ambunt,  Freo.  Ch. 

9  DoDglaa  p.  Tiucent,  2  Vera.  202. 
3  1  Eq.  Cas.  Abr.  19. 
*  Free  Ch.  628. 
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pletion  thereof  the  woman  is  drawn  in,  by  the  assurances  and 
promises  of  the  nian  to  perfonn  it,  to  marry  without  a  set- 
tlement 

§  445.  Where  the  defendant,  on  a  treaty  of  marriage  with 
his  daughter,  signed  a  writing  comprising  the  terms  of  the 
agreement,  and  afterwards,  designing  to  elude  the  force  thereof 
and  get  loose  from  his  agreement,  ordered  his  daughter  to  put 
on  a  good  humor  and  get  the  pluntiff  to  deliver  up  the  writ- 
ing and  then  to  marry  him,  which  was  accordingly  done,  the 
Master  of  the  Rolls  decreed  the  execution  of  the  agreement.^ 

§  445  a.  And  it  appears  to  be  a  general  rule  that  where  the 
verbal  promise  of  the  defendant  to  make  a  certain  disposition 
of  lands  was  the  means  of  his  obtaining  to  himself  the  legal 
title  to  lands,  so  that  in  fact  he  practices  a  deception  upon  his 
grantor,  by  so  obtuning  the  lands  and  then  holding  and  deal- 
ing with  them  as  his.own,  a  court  of  equity  will  compel  bina  to 
perform  his  verbal  engagement.^  On  this  principle  the  cases 
rest,  which  hold  that  a  conveyance  of  land  absolute  on  its  face 
may  be  shown  by  parol  testimony  to  have  been  intended  fat  the 
time  as  a  mortgage.*     But  where  there  is  no  deception  prao- 


1  MaUet  V.  Halfpenny,  1  Eq.  Cat.  Abr.  3D,  pi.  6;  3  Vera.  873.  This  case  u 
nialed  rerj  graphicalty  hj  Lord  Chancellor  Cowper,  in  Bawdea  f .  AmhuTsb 
Free.  Cb.  404.  He  bajs  be  wall  remembered  that  tliia  case  waa  heard  befbre 
the  Master  of  the  BoUa,  and  the  plaintiff  had  S  decree  on  the  groand  of  the 
fraud,  and  "  Halfpenny  walked  backnaida  and  forwards  in  the  conrt,  aad  bid 
the  Master  of  the  Rolls  observe  the  statute,  which  be  humorously  said,  '  I  do, 
I  do.'" 

!>  Jones  V.  McDougal,  S2  Misa.  R.  1 79 ;  Counns  v.  Wall,  S  Jonea,  Eq.  (N.  C.) 
43  ;  Fraaer  v.  Child.  4  E.  D.  Smith,  N.  T.  IdS  ;  Cameron  a.  Ward,  6  Geo.  a 
2tS;_Amold  p.  Cord,  1«  Ind.  R.  177;  Martin  p.  Martin,  IS  B.  Moq.  (Ky.)  8; 
Hodges  c.  Howard,  fi  B.  1.  R.  149 ;  Ante,  §  94,  ei  leq.,  and  i  US ;  Hunt  n.  Bob- 
erts,  40  Maine  R.  187. 

3  Babcock  v.  Wyman,  19  How.  (U.  S.)  389,  and  cases  there  cited.  Jones  v. 
Jones,  1  Head.  (Tenn.)  109.  Adeclared  Irvtl,  however,  in  regard  to  landscan- 
Dot  be  set  up  by  parol  against  an  absolute  deed  importing  a  valoable  considera- 
tion on  its  face.  Miller  v.  Blackbnm,  14  Ind.  R.  62;  Moore  v.  Moore,  S8  N. 
H.  S82 ;  CoUioa  d.  Tilton,  26  Conn.  B.  868  ;  Stortevant  e.  Sturtevant,  SO  N.  Y. 
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ticed  in  obtainiog  the  title,  but  a  mere  verbal  promise  to  make 
a  certaiD  diaposition  of  land  already  acquired,  the  promisor  will 
not  be  held  as  a  trustee.' 

§  44<6.  Lord  Keeper  North,  in  a  case  arising  a  few  years 
after  the  enactment  of  the  statute,  and  where  it  was  pleaded 
uid  the  plea  allowed^  is  reported  to  have  been  of  opinion  that 
if  a  plaintiff  laid  in  his  bill  that  it  was  part  of  the  agreement 
that  the  agreement  should  be  put  in  writing,  it  would  alter  the 
case  and  possibly  require  an  answer.'  And  he  appears  to  have 
actually  decided  to  that  effect  in  the  case  of  Leak  v.  Morrice, 
occurring  shortly  afterwards  at  the  same  term.'  But  Lord 
Thurlow,  when  the  first  of  these  cases  was  quoted  before  him, 
remarked  that  it  was  never  decided,  and  added :  "  I  take  that 
to  be  a  single  case  and  to  have  been  overruled.  If  you  inter* 
pose  the  medium  of  fraud  by  which  the  agreement  is  prevented 
from  being  put  into  writing,  I  agree  to,  it ;  otherwise,  I  take 
Lord  North's  doctrine  to  be  a  single  decbiou,and  contradicted, 
though  not  expressly  yet  by  the  current  of  opinions."  *  In 
speaking  of  it  as  a  single  decision,  his  Lordship  would  seem  to 
have  overlooked  the  case  of  Leak  v,  Morrice ;  but  however  the 
question  might  stand  upon  a  view  of  the  early  authorities,  the 
doctrine  referred  to  has  clearly  not  been  recognized  in  those  of 
later  years.  Indeed,  as  is  remarked  by  an  acute  writer  on» 
equity  pleadings,  "  If  an  allegation  that  it  was  part  of  the 
agreement  that  the  contract  shwld  be  put  in  writing  could 
prevent  a  plea  of  the  statute,  the.  effect  in  practice  would  be 

■  Ante,  5  84,  «(.  itq. 

»  Holli*  u.  Whiteing,  1  Vern.  161. 
■    s  Leak  v.  Morrice,  3  Cm.  Ch.  185. 

1  WhkchuTcb  V.  Bevii,  S  Bro.  C.  C.  BS4, 66S.  Hu  Lordship  at  the  same  tune 
njs  Ihat  the  Barl  of  Af  leribrd'a  paae  (2  Stra.  TS3)  is  directly  contrary ;  but, 
on  reference  to  that  decinon,  it  is  not  clear  that  the  point  ma  inTolved  in  it 
The  report  nnply  uya :  "  There  woa  a  parol  agreement  for  a  leue  for  31  yean, 
open  which  the  lenee  entered  and  enjoyed  for  fix  years,  and  then  the  Earl 
brought  a  bill  against  him  to  compel  him  to  execute  a  connterpart  for  the  residue 
'  of  the  term.  The  lesee  pleaded  the  Statute  oT  Frauds  and  Perjuries,  which  in 
argument  was' overlooked,  and  the  agreement  in  part  carried  into  eseontion." 
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that  the  statute  never  could  be  pleaded,  at  least  without  a 
particular  denial  of  such  allegatioD,  rendering  the  plea  anom- 
alous." ^ 

S  447.  The  next  class  of  cases  in  which  equity  intervenes 
to  enforce  a  verbal  contract,  notwithstanding  the  Statute  of 
Frauds,  consists  of  Uiose  where  one  party  has  done  certun 
acts  ill  part  execution,  and  upon  the  faith  of  the  contract,  with 
the  knowledge  and  consent  of  the  other.  And  although,  fcH* 
the  sake  of  convenience,  it  is  here  treated  as  a'distinct  subdi- 
vision  of  the  general  topic  of  equitable  doctrines  in  regard  to 
the  statute,  it  may  be  most  useful  to  ascertain  in  what  respect 
the  principles  upon  which  it  stands  di^  from  those  of  the 
cases  we  have  already  been  considering. 

§  4<4>8.  It  is  obvious  tJiat  the  mere  drcumstance  that  a 
verbal  agreement  has  been  in  part  performed,  can  afford  no 
reason,  ^uch  as  to  control  the  action  of  any  court,  whether  of 
law  or  equity,  for  holding  the  partieB  bound  to  perform  what 
remains  executory.  The  doctrine  of  equity  in  such  cases  is, 
that  where  an  agreement  has  been  so  jar  executed  by  one 
party,  with  the  tacit  encouragement  of  the  other,  and  relying 
upon  his  fufilment  of  it,  that  for  the  latter  to  repudiate  it  and 
shelter  himself  under  the  provisions  of  the  statute,  would 
amount  to  a  fraud  upon  the  former,  that  fraud  will  be  defeated 
by  compelling  him  to  carry  out  the  agreement.'     The  cases 


1  BeanwB'B  Element!  of  Pleas  in  Eqtutf,  181,  I8S.  See,  abo,  Box  n  Stanford, 
13  8m.  &  Uanh.  (Miu.)  93 ;  Wllaoo  o.  Ba;,  13  Ltd.  R.  1. 

>  Seagood  V.  Meale,  Free.  Ch.  (iSO ;  SaTAge  o.  Foster,  9  Mod.  B.  87 ;  Mor- 
phett  o.  Jones,  1  SiT&nBt.l73;  Clinau  n.  Cooke,  1  Soh.&Lef.iS;  Ganter  n. 
H&Uey,  Ambler,  688 ;  Alleu'e  Eetate,  1  Watu  &  S.  883 ;  Greenloe  n.  Greenlee^ 
82  Penn.  State  B.  32J) ;  Moore  v.  Small,  19  Benn.  (7  Harr.)  461;  Chtuch  of  the 
Ad*eDt  o.  Farrow,  7  BIcfa.  Eq.  (S.  C.)  878 ;  Sitei  r.  Keller,  6  Hamm.  (O.)  a07 ; 
ADtlioDy  V.  LefUych,  3  Band.  CVa.)  256 ;  Hamilton  v.  Jones,  3  Gill  b  J.  (Md.) 
127 ;  Meach  v.  Stone,  1  Chip.  (Vena.)  189 ;  Underbill  v.  WUliama,  7  Blttck.  (lad.) 
125.  The  equitable  doctrine  of  part  perfbrmante  as  a  ground  for  enforcing  a 
verbal  contract,  notwithstanding  the  Statute  of  Frauds,  has  been  repudiated  in 
some  few  of  tho  States.  Ellis  v.  Ellis,  1  Der.  £q.  (N.  0.)  341 ;  Dunn  s.  Moore, 
S  Ired.  £q.  (N.  0.)  864 ;  AUen  v.  Chambera,  4  lb.  130 ;  Albet  v.  Griffin,  3  Der. 
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which  have  already  been  considered  presented  the  feature  of 
an  actual  fraud,  an  artifice,  a  trick,  which  being  alleged  and 
proved,  was  relieved  against  by  the  court  of  equity  without 
any  reference  to  the  statute.  The  fraud  in  cases  of  part  per- 
formance  is  no  less  fraud  because  not  asserted  to  have  been, 
and  not,  in  iact,  premeditated  at  the  inception  of  the  transac- 
tion. Hence  those  courts  of  equity  whose  est^lished  powers 
extend  to  all  cases  of  fraud  of  whatever  description  are  able  to 
enforce  them,  and  do  so  upon  the  ground  of  the  fraud,  and 
upon  none  other.  But  where,  as  in  some  of  the  American 
States,  the  power  of  courts  of  equity  to  enforce  contracts  in 
cases  of  iraad  is  specifically  given  them  by  statute,  it  is  an  im- 
portant inquiry  whether  they  can  decree  execution  where  the 
fraud  is  constructive  only,  arising  upon  the  circumstances  of 
part  performance. 

§  44^.  By  the  Revised  Statutes  of  Maine,  power  is  given 
to  the  Supreme  Judicial  Court  of  that  State  to  compel  specific 
performance  of  contracts  in  writing  made  after  a  certain  date 
therein  mentioned,  and  in  all  cases  of  "  fraud,  trust,  accident, 
and  mistake;"^  enactments  which  have  received  the  construc- 
tion of  that  court  in  the  following  case:  Tlie  defendants  ver- 
bally agreed  to  sell  the  plunti&  a  lot  of  land  at  a  certain  price, 
relying  upon  which  agreement  the  plainti^  built  a  house  upon 
the  land,  and  afterwards  tendered  the  price  and  requested  a 
conveyance,  which  was  refused,  whereupon  a  bill  was  filed 
praying  that  the  defendant  might  be  compelled  to  perform  his 
agreement,  or  pay  the  value  of  the  house,  and  that  he  be 
restrained  from  obstructing  the  plaintiffs  in  their  occupatiou 
of  it,  and  from  bringing  suits  against  them  on  account  of  it. 
In  the  opinion  of  the  court  it'  is  said,  that  if  it  was  entrusted 


&  Bat  Eq.  (N.  C.)  9;  B«amui  b.  Back,  9  Sm.  ft  Mnnli.  (MIh.)  210;  Box  n. 
Staafbrd,  IS  lb.  9S;  Bidley  t>.  McNtury,  S  Hunph.  (Tenn.)  174;.FUtoii  t>. 
ITClare,  Martin  ft  Ter.  (Tenn.)  888.    So  in  ManaehoMtta ;  lee  Jacobs  v.  Peter* 
boroDgfa  and  Shirley  B.  R.  Co.  8  Cusb.  S24,  and  Ctttea  there  <nted. 
1  Uune  ReT.  Stat.  chap.  96,  g  10. 


.dbyCoOglc 


4-52  STATUTE   OP    FRAUDS.  [CH.    XIX. 

with  a  genera]  jarisdiction  in  equity,  there  might  be  no  diffi- 
culty in  decreeing  a  specific  execution  of  the  agreement  on  the 
ground  of  part  performance ;  but  that  its  jurisdiction  was 
limited  in  such  cases.  It  is  then  remarked,  that  it  had  been 
decided  that  the  original  statute  law  of  the  State  did  not 
authorize  the  court  to  compel  a  specific  performance  of  a  con- 
tract iu  writing,  and  the  opinion  proceeds  to  say :  "  By  the 
Revised  Statutes  such  power  is  given,  but  is  limited  to  con- 
tracts in  writing,  made  since  February  lOth,  1818.  It  is  con- 
tended, however,  by  the  counsel  for  the  plaintifife,  that  a  specific 
performance  of  a  verbal  contract  may  be  decreed,  by  virtue  of 
the  statute  giving  jurisdiction  in  all  cases  of  fraud.  If  the 
court  were  to  decree  the  spedfic  performance  on  the  ground 
that  after  part  performance,  it  was  a  fraud  upon  one  party  for 
the  other  to  refuse  to  execute  a  conveyance,  the  eflfect  would  he 
to  assume,  under  that  clause  of  the  statute,  the  very  jurisdiction 
denied  under  another  and  more  appropriate  clause.  During 
the  revision  of  the  statutes,  the  law  rdating  to  the  specific  per* 
formance  of  contracts  not  in  writing,  after  they  had  been  par- 
tially executed,  was  doubtless  noticed  and  considered ;  and  it 
appears  to  have  been  the  intention  not  to  authorize,  under  any 
circumstances,  a  decree  for  the  specific  performance  of  contracts 
not  made  in  writing.  It  is  also  contended  that  the  defendant 
should  in  equity  be  ei^oined  from  claiming  and  asserting  a  tide 
to  the  lot,  after  having  been  instrumental  in  causing  the  plain- 
tiffs to  expend  their  money  in  building  upon  it  under  the 
promise  of  a  title.  It  is  true  that  one  who  hears  another  bar- 
gain with  a  third  person  for  an  estate,  and  sees  such  third  per- 
son pay  for  it,  or  expend  money  upon  it  without  making  known 
his  own  title,  will  not  be  perinittad  in  equity  to  disturb  him  in 
the  enjoyment  of  the  estate,  because,  by  so  doing,  he  knowingly 
abets  or  aids  the  seller  to  deceive  and  injure  him.  The  essen- 
tial ingredient  which  destroys  his  own  title,  is  the  knowledge 
that  the  purchaser  is  d^ived  with  respect  to  the  title,  and  that 
he  must  suffer  by  it,  and  the  neglect,  when  he  has  an  oppor- 
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tuDity  to  do  SO,  to  undeceive  him  and  save  him  from  injury. 
But  this  rule  cannot  be  applied  to  cases  of  contract,  where  all 
the  parties  to  the  contract  fully  understand  the  true  state  of  the 
title,  and  one  of  tfaem  seeks  relief  from  another.  The  pldntiffs 
ID  this  case  were  not  ignorant  that  the  title  to  the  lot  was  in 
the  defendant,  and  that  they  must  rely  upon  His  verhal  contract 
to  obtain  a  title  to  it.  If  the  defendant,  after  having  author- 
ized the  pluDtiff  to  place  the  building  upon  his  land,  had  by 
any  act  converted  it  to  his  own  use,  their  proper  remedy  to 
recover  the  value  of  it  would  have  been  an  action  of  trover, 
and  not  a  suit  in  equity.  It  is  not,  therefore,  necessary  to 
consider,  whether  the  testimony  presented  would  have  entitled 
them  to  mainttun  such  an  action.  It  is  not  perceived  that 
ander  this  process  the  court  bos  any  power  to  relieve  the 
plaintifi^  from  the  inconvenience  or  loss  which  they  may  sub- 
tun  by  having  inconsiderately  placed  too  great  confidence  in 
the  verbal  promise  of  the  defendant."  The  bill  was  dismissed 
without  costB.^ 

S  4i50.  In  Massachusetts  also,  the  equity  powers  of  the 
Supreme  Court  are  specifically  defined,  the  Revised  Statutes 
having  given  it  power  to  enforce  contracts  in  writing,^  and  an 
act  passed  in  1855  having  given  it  "jurisdiction  in  equity  in 
all  cases  of  fraud."^  The  tatter  statute  does  not  appear  to 
have  received  a  judicial  construction  in  reference  to  cases  of 
part  performance ;  *  but  it  may  be  anticipated  that  when  the 

1  Wilton  V.  Hanrood,  89  Hftind,  (10  Shep.)  184. 

3  Hub.  Rev.  SUL  cap.  81,  g  8. 

3  StaL  1895,  cap.  184,  §  I. 

*  Id  the  case  of  Banbom  p.  Sanborn,  ai^ed  at  October  tenn,  1858,  of  the 
ManachiuettB  Snprenie  Court,  the  point  wu  raued  and  discuMed,  but  aa  the 
Boit  was  commenced  before  the  panage  of  the  statut«  of  18SS,  the  eoart  gave 
no  opinion  upon  it,  being  clear  that  thej  had  no  juriadictioD  of  the  suit,  it  bdng 
for  specific  execution  of  a  Terbal  contract,  though  acts  of  part  perfbnnance 
were  alleged.  The  bill  was  dismissed  without  prejudice  to  the  complainants' 
right  tJ  file  a  new  bill  framed  upon  the  hypoCbeais  that  the  statute  of  186S 
would  give  the  court  jurisdiction  as  of  the  Iraud  arising  upon  the  alleged  part 
perfonnance.    And  I  learn  that  a  new  bill  has  been  filed  accordingly. 
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question  shall  arise,  whether  it  enables  the  court  to  take  c(^- 
nizance  of  them  on  the  ground  of  the  constructive  fraud  which' 
they  involve,  the  decision  in  Maine  will  receive  the  approbation 
of  the  court ;  more  especially,  as  it  has  already  been  decided 
in  Massachusetts,  that  a  clause  of  the  Revised  Statutes  giving 
the  court  jurisdiction  of  all  suits  concerning  waste,  etc.,'  ex- 
tended only  to  cases  of  technical  waste,  and  not  to  cases  of 
mere  trespass  where  there  is  no  priority  of  title,  in  whidi 
courts  of  equity  having  full  powers  had  sometimes  granted 
injunctions  to  stay  irreparable  damage  to  the  inheritance.* 

§  4>51.  It  is  settled  by  a  long  series  of  authorities,  that  a 
part  execution  of  a  verbal  contract  within  the  Statute  of  Frauds 
has  no  effect  at  law  to  take  the  case  out  of  its  provisions.^ 
Mr.  Justice  Buller  did  on  one  occasion  lay  it  down,  that  as  there 
could  be  but  one  construction  of  the  statute,  and  that  construc- 
tion should  hold  equally  in  courts  of  law  and  equity,  the  equi- 
table rules  in  regard  to  part  performance  should  apply  in 
law.*  Lord  Redesclale  says,  however,  that  he  remembers, 
when  Mr.  Justice  Buller  was  pressed  with  the  consequences 
of  that  opinion,  in  the  case  of  a  demurrer  to  evidence,  he  was 


>  Maaa.  Rev.  Stat  cap.  SI,  §  S. 

a  Attaquin  v.  FUh,  S  Met.  110. 

3  O'Harlihy  v.  Hedges,  1  Sch.  &  Laf.  123 ;  Kalley  v.  Webster,  12  C.  B.  288  ; 
Lane  t.  Shackford,  5  N.  H.  132  ;  Freeport  v.  Bartol,  3  Greenl.  (Me.)  345 ;  Pat- 
terson u.  Cunningham,  2  Fairf.  (Me.)  613;  Norton  v.  Preston,  3  Shep.  (IS 
Mune,)  16 ;  Newell  v.  Newell,  IS  Verm.  R.  21 ;  ThompsoD  o.  Gould,  20  Kck. 
(Maas.)  13S;  Kidder  is  Hunt,  1  Pick.  (Maas.)  331;  Adams  v.  Town»end,  1  Met. 
(Mass.)  iiS;  Eaton  v.  Whitaker,  18  Conn.  R.  231  ;  Thomas  e.  Dickinson,  U 
Barb.  (N.  Y.)  90;  Abbott  t.  Draper,  4  Denio,  (N.  Y.)  52  ;  Jackson  v.  Pierce, 
2  Johns.  (N.  Y.)  223  ;  Seymour  t>.  Davis,  2  Sand.  (N.  Y.)  245  ;  Walter  b.  Wal- 
ter, 1  Wbar.  (Pa.)  292 ;  Henderson  o.  Hays,  2  Watts,  (Pa.)  148 ;  Saitora  d. 
Gambril,  1  Smith,  (Ind.)  82 ;  Johnson  v.  Hanson,  6  Ala.  R.  351 ;  All«n  v.  Book- 
er, S  Stew.  (  Ala.)  21 ;  Meredith  n.  NaUh,  4  Slew.  &  Por.  (Ala.)  59 ;  Paygon  o. 
West,  Walker,  (Miw.)5I6;  Da™  u.Mooro.fi  Rich.  (S.C.)  215;  Went  worth  p. 
Buhler,  S  E.  D.  Smith,  (N.  Y.)  305;  Pike  v.  Morey,  32  Verm.  R.  37;  Bout- 
well  V.  O'Keefe,  32  Barb.  (N.  Y.)  434  ;  Downey  r.  Hotchkisa,  2  Day,  (Conn.) 
S26. 

*  Brodie  0.  St.  Paul,  1  Vea.  Jr.  826. 
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obliged  to  abandon  the  position  ;  and  he  adds  that  "  the  ground 
on  which  a  court  of  equity  goes,  in  cases  of  pert  performance, 
is  that  sort  of  fraud  which  is  cognizable  in  equity  only."  ^ 

§  4t52.  The  right  of  a  party  who  has  done  acts  in  part  exe- 
cutioD  of  a  verbal  contract,  to  call  upon  a  court  of  equity  to 
enforce  it  agwost  the  other,  is  subject  to  the  same  general 
restrictions  as  that  of  any  other  plaintiff  in  equity.  He  must 
of  course  show  that  he  is  himself  ready  to  perform  the  con- 
tract OD  his  part.  It  must  also  appear  that  his  position  is  such 
that  an  action  at  law  for  damages  will  not  afford  him  adequate 
relief.^  And,  as  will  be  hereafter  discussed  more  at  length,  be 
must  furnish  dear  and  full  proof  of  the  contract,  so  that  it 
may  be  enforced  finally,  aud  widi  due  regard  to  the  rights  of 
dl  parties  concerned." 

§  453.  Again,  the  acte  of  part  performance  relied  upon  by 
the  plaintiff  must  be  acts  done  by  himself.  This  appears  to 
have  been  first  declared  in  the  case  of  Buckmaster  v.  Harrop, 
where  the  Master  of  the  Rolls,  Sir  William  Grant,  said  that 
acts  done  by  the  defendant,  where  there  was  no  prejudice  to  the 
pluntiff,  amounted  only  to  proof  of  the  existence  of  an  agree- 
ment, but  that  the  objection  upon  the  statute,  that  the  agree- 
ment was  not  in  writing,  remained ;  adding,  that  the  court  did 
not  profess  to  execute  a  verbal  ^cement  merely  because  it 
was  satisfactorily  proved.*  In  support  of  this  proposition,  he 
cited  the  case  of  Whaley  v.  Bagnel,  in  the  House  of  Lords, 
which,  however,  does  not  appear  to  have  involved  au  adjudica- 
don  upon  it."     But  it  cannot  require  many  authorities  for  its 


>  (yHerlibj  v.  Hedges,  tupra. 

<  Frame  i>.  Dawson,  11  Yes.  886 ;  Fembrohe  v.  Thorpe,  dted  8  Swanst  497  ; 
Eckert  v.  £ckert,  t  Penn.  R.  S3S  ;  FaAhurst  d.  Tui  Cortlandt,  1  Johns.  Ch. 
Cm.  273 ;  Townsend  v.  Sharp,  2  Overton,  (Tenn.)  192 ;  Annatrong  p.  Katten- 
koni,  II  OhioB.  36S. 

>  Pom,  S  49S,  a  Kg. 

4  Backmastor  t>.  Harrop,  7  Yes.  841. 
B  Whftle^  V.  Bagnel,  1  Bro.  P.  C.  84fi. 
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support,  being,  founded  in  manifest  reason  and  justice.  If  the 
defendaot  chooses  to  waive  the  benefit  of  his  own  acts  of  part 
performance,  which  crould  entitle  him  to  allege  a  fraud  on  the 
part  of  the  plaintiff,  it  cannot  be  that  the  plaintiff  may  force 
him  to  rely  upon  them,  thus,  in  effect,  himself  setting  up  his 
own  fraud.^  The  decision  in  Buckmaster  v.  Harrop  has  indeed 
been  attacked  in  Pennsylvania,  but  entirely  witliout  necessity ; 
the  court  having  to  determine  simply  in  that  case,  whether 
delivery  of  possession  of  land  could  be  asserted  by  the  vendor 
plaintiff  as  an  act  of  part  performance  done  by  himself ;  appw- 
ently  losing  sight  of  the  distinction,  which  is  more  particularly 
noted  hereafter,'  between  his  so  asserting  it,  and  his  asserting 
the  purchaser's  takmg  possession,  an  act  which,  by  the  mle  in 
Buckmaster  v.  Harrop,  could  only  be  relied  on  by  the  pur- 
chaser, or  those  daiming  under  him.'  With  the  exception  of 
this  case,  there  appears  to  he  no  dissent  to  that  rule,  on  the 
part  of  any  judicial  or  other  authority,* 

§  4f54i.  Another  general  rule  in  regard  to  the  acts  relied 
upon  is,  that  they  must  appear  to  have  been  done  m  'pursuance  of 
the  contract  alleged.  To  use  the  language  of  Lord  Hardwicke, 
"  It  most  he  such  an  act  done  as  appears  to  the  court  would 
not  have  been  done  except  on  account  of  the  agreement;"' 
or,  as  it  is  expressed  by  Sir  Williapi  Grant,  it  must  be  "  an 
act  unequivocally  referring  to,  and  resulting  from,  the  agree- 
ment." '     This  rule  is  laid  down  in  many  cases,  and  will  be 


1  lUthban  t>.  Bathbun,  6  Barb.  (N.  T.)  98. 

3  Fngh  t>.  Good,  3  Watts  &  S.  (Pa.)  S6. 

*  See  Sogden,  Tendon  and  Purchaien,  147;  Boberti  od  Frauds  IBS. 

>  Lacon  v.  Mertini,  S  Atk.  8,  t. 

>  Frame  v.  Damon,  11  Yea.  38S.  See,  opon  thii  rule,  the  following  oaaea: 
Bnokmaater  v.  Hixnp,  1  Tes.  341;  Idndiaj'  v.  Ljnch,  2  Scb.  St  Lefl  1 ; 
0'R«lly  V.  ThQuaftoa,  8  Cox,  S71  ;  Parker  v.  Smith,  1  ColLCb.  6M;  Horpbett 
V.  Jones,  1  Swanit.  172  ;  Brennan  v.  Bolton,  2  Dm.  &  War.  US ;  Cootb  v. 
Jackson,  6  Yes.  1 2 ;  Rathbnn  o.  Rathbno,  6  Barb.  (N.  T.)  63 ;  North  o.  Foreat, 
16  Conn.  B.  40fl ;  Oibom  t>.  Phelpa,  19  Conn.  B.  74,  7B ;  Hoora  i>.  Snail, 
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foiAid. fully  illustrated  hereafter,  when  we  come  to  consider  in 
detail  the  di^ent  classes  of  acts  which  are  commonly  relied 
uj)on  as  part  performance.  . 

§  4>55.  It  baa  been  sometimes  laid  down  that  the  acts  of 
part  performance,  in  order  to  avail  a  plaintiff  seeking  relief  by 
specific  execution,  must  be  such  as  unequivocally  ^rove  the  con- 
tract allied.  And,  upon  this  view,  it  has  been  remarked  by 
Mr.  Roberts,  that  the  entire  doctrine  of  enforcing  a  contract 
in  equity  on  the  ground  of  part  performance  proceeds  in  a  cir- 
culating course  of  reasoning  ;  that  it  assumes  the  existence  of 
the  contract,  inasmuch  as  the  acts  must  have  been  done  with  a 
direct  view  to  perform  a  particular  agreement,  and  that  thus 
the  acts  relied  on  prove  and  are  proved  from  the  agreement  at 
the  same  time ;  and  he  adds  that,  "  to  call  anything  a  part 
performance,  before  the  existence  of  the  thing  whereof  it  is  ■ 
said  to  be  the  part  performance  is  established,  is  an  anticipa- 
tion of  proof  by  assumption,  and  gets  rid  of  the  statute  by 
jumpiug  over  it ;  for  the  statute  requires  proof,  and  prescribes 
the  medium  of  proof."^  So  far  as  this  view  tends  only  to 
prove  general  unsoundness  in  the  equitable  doctrine  of  part 
performance,  it  would  be  of  littie  practical  importance  to  dis- 
cuss it,  now  that  the  doctrine  is  so  firmly  rooted  in  the  juris- 
prudence of  both  England  and  our  own  country.  But  it  seems 
to  confound  two  branches  of  that  doctrine  which  are,  and  it  is 
most  materia]  should  be,  kept  entirely  distinct;  namely,  the 
use  of  parol  evidence  to  prove  the  terms  of  the  contract,  and 
the  use  of  parol  evidence  to  prove  part  performance.  The 
latter  evidence  is  that  which,  in  such  cases,  is  required  to  be 


19  Fenn.  (7  Hair.)  461  j  Eckert  v.  Eckeit,  3  Fenn.  R.  38! ;  Fiye  v.  Shepler, 
7  Barr,  (Pa.)  91;  Moale  v.  Bucbaaan,  11  Gill  &  J.  (,Md.)  SU;  Hamilton  ir. 
JoDM,  3  lb.  127  ;  Shepherd  t>.  Shepherd,  1  Marylaud,  Ch.  Dec.  244  ;  Owing* 
V.  Baldwin,  3  Gill,  (Ud.)  337  ;  Sbepherd't.  Bevia,  9  Gill,  (Md.)  32 ;  Hall  r. 
Hall,  2  McCord,  Ch.  (S.  C.)  274;  TowDwod  t>.  Sharp,  2  Over.  (T«nn.}  19>; 
AmutroDg  v.  KattaDhora,  11  Ohio,  26S;  Cole  v.  Fotti,  2  Stock.  (N.J.)67;. 
JerriB  v.  Stnitb,  BoS.  Ch.  (N.  Y.)  470. 
>  Boberta  on  Fnnda,  ISJ;,  186. 
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first  introduced.  It  ia  manifest  that  the  tvro  classes  of  eridrace 
cannot  be  required  for  proving  precisely  the  same  thing.  If 
the  acts  of  part  performance  prove  the  whole  contract,  there  is 
DO  occasion  for  any  parol  evidence  of  its  terms,  and  no  dif- 
ficulQ'  whatever  arises  under  the  Statute  of  Frauds.  It  ia 
trne,  the  acts  relied  on  must  altimately  appear  to  have  been 
done  in  pursuance  of  the  contract  sought  to  be  enforced,  or  the 
whole  equity  of  the  plaintiff  fails.  But  they  are  not  put  in 
evidence  to  prove  what  that  contract  ia,  that  being  the  office  o( 
the  parol  evidence  to  which  the  proof  of  them  t^ns  the  door. 
They  are  put  in  evidence,  in  the  first  instance,  to  show  that  the 
parties  have  entered  into  some  eontraci,  aud  they  must  be  such 
as  clearly  to  show  that  fact.  Vice-ChaDcellor  Sir  Lancelot 
Shadwell  says :  "  It  is  in  general  of  the  essence  of  such  an 
act  that  the  court  shall  by  reason  of  the  act  itself,  wiUiout 
knowing  whether  there  was  an  agreement  or  not,  find  the  par- 
ties unequivocally  in  a  position  difierent  fnHn  that  which,  ac- 
cording to  their  legal  rights,  they  would  be  in  if  diere  were 
no  contract  Of  tliis  a  common  example  is  the  deUvery  of 
possession.  One  man,  without  being  amenable  to  a  charge  oi 
trespass,  is  found  in  the  possession  of  another  man's  land. 
Such  a  state  of  things  is  considered  as  showing  unequivocally 
diat  aome  contract  has  taken  place  between  the  litigant  parties. 
And  it  has,  therefore,. on  that  specific  ground  beai  admitted  to 
be  an  act  of  part  performance.  But  an  act  which,  though  in 
truth  done  in  pursuance  of  a  contract,  admits  of  explanation 
without  supposing  a  contract,  is  not  in  general  admitted  to 
constitute  an  act  of  part  performance  to  take  the  case  out  of 
the  Statute  of  Frauds;  as,  for  example,  the  payment  of  a  sum 
of  money,  alleged  to  be  purchase-money.  The  Jraud,  in  a 
moral  point  of  view,  may  be  as  great  in  one  case  as  in  the 
other,  but  in  the  latter  case  Ae  court  does  not  in  general  grant 
relief.* 

I  Dale  r.  HamUtoD,  S  Hue,  CL  169. 
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§  4f56.  These  remarks,  though  thej  may  somewhat  antici- 
pate the  discussion,  which  it  has  been  thought  best  to  defer  to 
a  later  page,  of  what  acts  are  or  are  not  deemed  sufficient  as 
part  performance,  are  valuable  at  this  point,  as  embodying,  in 
singularly  clear  and  forcible  phrase,  die  correct  rule  as  to  the 
extent  to  which  acts  of  part  performance  may  be  said  them- 
selves to  a0brd,  or  to  be  required  to  afford,  proof  of  the  con- 
tract alleged.  There  are  indeed  some  cases*  in  which  it  is 
broadly  laid  down  that  they  must  themselves  furnish  unequiv- 
ocal  evidence  of  the  contract  alleged,  but  this  leaves  the  whole 
doctriue  exposed  to  the  criticism  of  Mr.  Roberts,  by  confound- 
ing the  offices  and  d^rees  of  the  two  classes  of  parol  evidence; 
Hbe  first,  to  prove  some  contract  existiDg ;  the  second,  to  prove 
the  terms  of  diat  contract ;  the  first,  to  sustun  the  allegatioo 
of  fraud  so  as  to  let  in  the  second  ;  the  second,  to  satisfy  the 
court  of  all  the  terms  of  that  contract  which  it  is  called  upon 
to  enforce.  And  these  cases,  to  this  extent,  are  exposed  to  the 
dear  preponderance  of  judicial  opinion.^  They  would  seem  to 
have  proceeded  upon  an  imperfect  apprehension  of  the  force  of 
Sir  WilUam  Grant's  language,  that  die  acts  of  part  performance 
must  "  unequivocally  refer  to  the  agreement ; "  which  nieaiiB 
that  they  most  appear  to  have  been  done  in  pursuance  of  it,  but 
not  that  they  must  themselves,  and  without  any  suppletory  evi- 
dence, prove  the  terms  of  it 

§  4 57-  Another  rule,  and  the  last  which  seems  to  require 
notice  as  laid  down  upon  this  sulject,  is  that  the  acts  of  part 


»  PhUlip*  V.  Thompson,  1  Johns.  Ch.  (N.  T.)  131;  Beard  v.  Linthicnm, 
1  Maryland,  Ch.  Dec.  345 ;  Grant  v.  GraigmilM,  1  Bibb,  (Kj.}  203 ;  Cheaa- 
peake  and  Ohio  Canal  Co.  v.  Young,  8  Uai^land  B.  480;  Goodhue  v.  fiani> 
well,  Bice,  £q.  (&  C.)  198. 

■  Allan  V.  Bower,  3  Bro.  C.  C.  149;.  Morphett  v.  Jones,  1  Swanst  173; 
Frame  v.  Dawion,  14  Vei.  S8S ;  Sutherland  v.  Briggs,  1  Hare,  37  ;  Savage  o. 
Carroll,  1  Ball  &  B.  36fi;  Toole  v.  Medlicott,  lb.  319;  Church  v.  Sterling, 
16  Conn.  R.  402;  Harris  ti.  Enickerbacker,  6  Wend.  (N.  T.)  638  ;  Parkburst 
V.  Van  Cortlandt,  14  Jt^os.  (14.  y.)  U ;  Jonea  o.  PeCenuan,  3  Serg.  &  R.  (Pa.) 
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performance  mtist  have  been  done  in  execution  of  the  contract, 
or,  as  Mr.  Roberts  well  expresses  it,  "  must  appear  to  be  done 
with  a  direct  view  to  perform  the  agreement,  and  tend  incep> 
tively  towards  its  accomplishment."^  This  rule  seems  to  be 
suggested  by  the  very  words,  "  part  performance  ;  "  and  if  it 
did  not  prevail,  and  any  act,  however  disconnected  with  the 
agreement,  which  a  plaintiff  might  proceed  to  do  upon  the 
faith  of  the  agreement,  were  to  be  regarded  as  a  reason  for 
the  interposition  of  equity,  because  prejudicial  to  him,  known 
to  the  defendant,  and  incapable  of  adequate  compensation  in 
damages,  the  inconvenience  would  be  serious  and  manifest 
Great  danger  of  fraud  and  perjury  would  be  incurred  in  ad* 
mitting  proof  that  the  plaintiff  had  in  fact  been  induced  by  the 
agreement  to  do  the  acts  relied  upon  ;  and  moreover,  the  im- 
portant characteristic  of  an  act  of  part  performance,  that  it 
shows  of  itself  an  agreement  of  some  sort  concluded  between 
the  parties,  could  scarcely  be  said  to  exist  in  such  a  case. 

§  4^8.  We  proceed  now  to  the  illustration  of  the  several 
rules  which,  as  we  have  seen,  contribute  to  make  up  the  doc- 
trine of  part  performance,  by  referring  to  the  various  classes 
of  acts  which  courts  of  equity  have  held,  or  refused  to  hold, 
sufficient  to  bring  a  case  within  that  doctrine. 

§  4f5Q.  It  would  seem  that  where  a  party,  to  whom  a  mar- 
riage portion  has  been  promised,  actually  enters  into  the  mar- 
riage upon  the  faith  of  the  promise,  this  is  such  an  act  in 
execution  of  the  agreement  as  answers  all  the  requirements  of 
courts  in  decreeing  specific  performance.  But  it  appears  to 
be  firmly  settled  that  the  mere  marriage  will  not  be  sufficient, 
and  the  reason  assigned  is  that,  until  ^e  marriage,  the  prom- 
ise (being  in  consideration  of  the  marriage)  is  not  within  the 
statute  ^t  all,"  or,  as  Lord  Thurlow  says,  "  because  the  statute 

I  BobertB  on  Fnads,  KO;  Gunter  d.  HaIm;,  Ambl.  686 ;  Buckmaiter  t. 
Harrop,  7  Ves.  Ml. 

>  MoDtacate  v.  Muwell,  1  P.  Wmi.  SIS ;  Taylor  c.  Buch,  1  Yes.  Sen.  S9T, 
298;  Dnndat  v.'DDteni,  1  Ves.  Jun.  19S,  199;  S.  C.  !  Coi,  183;  Redding  o. 
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is  expressed  to  that  manner."  ^  Where,-  however,  there  is  not 
only  marriage  but  also  a  farther  act  done,  of  a  character  which 
ooorts  of  equity  consider  to  be  part  performance  of  the  promise 
saed  npon,  then,  by  virtue  of  that  act,  a  claim  to  specific  exe- 
cation  may  be  sustained.'  Thus,  in  a  Ute  case  before  the 
Lords  Justices,  it  was  held  that  the  son-in-law  havwg,  after 
the  marriage  and  with  the  knowledge  of  the  father-in-law  and 
without  objection  l^  him,  entered  upon  and  used  and  improved 
premises  which  it  was  verbally  proved  the  latter  bad  said  he 
intended  to  give  to  him  and  bis  wife,  a  case  of  part  perform- 
ance was  made  out,  and  the  petition  of  the  administrator  of 
the  father-in-law,  for  payment  over  to  him  of  the  purchase- 
money  upon  a  sale  of  the  premises  by  the  son-in-law  to  a 
third  parly,  was  dismissed.'  So,  also,  where  an  intended  hus- 
band, whose  wife  was  to  receive  upon  her  marriage  a  large 
settlement,  engaged  by  the  same  agreement  to  settle  a  certain 
jointure  upon  her,  which  be  did  before  the  marriage  took  place, 
both  Lord  Cottenham  and  afterwards  Lord  Campbell  and  Lord 
Chancellor  Lyndhurst,  strongly  inclined  to  hold  it  a  sufficient 
part  performance,  though  the  marriage  which  had  ensued  was 
of  itself  not  sufficient.  Upon  this  point,  however,  no  de- 
cision was  passed,  the  case  being  determined  upon  a  distiqpt 
ground.* 

§  4>oO.  It  is  settled  that  acts  which  are  metdj  preparatory 
or  ancillary  to  the  agreement  alleged  are  not  to  tw  considered 
88  part  performance.  Of  this  nature  are  the  following ;  de- 
livering abstracts  and  giving  directions  for  the  preparatioo  of 


1  Dundas  v.  Dateiu,  lapra. 
'  Taylor  e.  Beech,  Jupro. 

3  Sarcome  v.  Fmniger,  S  Do  G.,  M.  &  G.  (71,  in  wUcli  Lauence  v.  ^emej, 
1  Mac  &  6.  631,  ii  explained. 

4  Hammenly  v.  Baron  de  Biel,  IS  Clark  &  Fin.  66;  Ibid.  p.  61,  where  Lwd 
CotteDbam'i  opinion,  on  appeal  from  the  BoIIf,  u  reported;  S.  C.  at  the  Belli, 
nom.  De  ffiel  p.  Tbomaon,  S  Bear.  4TS. 


.dbyCoOglc 


4'6'2  STATUTE   OF    FRAUDS.  [cH.    XIX. 

conveyances,  or  even  the  solicitor's  taking  notes  and  preparing 
the  instrument;  going  to  view  the  estate,  fixing  upon  ap- 
praisers to  value  stock,  or  making  valuations,  measuring  the 
land,  executing  and  registering  conveyances  not  accepted  by 
the  purchaser,  etc.''  It  is  obvious  that  such  acts  as  these, 
though  tending  to  show  a  treaty  in  progress  hetween  the 
parties,  do  not  prove  any  agreement  executed  between  them, 
do  not  show  the  parties  in  a  position  different  from  that  which 
they  would  be  in,  according  to  their  legal  rights,  if  there  were 
no  contract  made.  To  the  same  class  have  been  referred 
cases  where  the  purchaser  of  land,  under  a  verbal  contract, 
has  hound  himself,  on  the  futh  of  that  contract,  to  make  a 
lease  of  the  land  to  a  third  party,  and  his  so  doing  is  not 
regarded  as  a  part  performance.'  And  so,  also,  where  the 
defendant  agreed  to  convey  land  to  the  plaintiff,  on  the  latter's 
procuring  a  release  from  a  stranger,  which  he  did  procure 
accordingly  and  paid  a  large  consideration  for  it,  it  was  held 
to  be  an  act  merely  preparatory  to  the  agreement  and.no  part 
.performance.'  But  where  the  landlord  of  a  coal  set,  having 
four  tenants,  partners,  holding  under  a  lease  of  which  there 
were  several  years  to  run,  entered  into  an  agreement  with  the 
fqpr  lessees  that  two  of  them  should  retire  from  the  copar^ 
nership,  so  that  the  benefit  of  the  lease  and  the  business  of  the 
colliery  should  remain  to  the  other  two,  and  on  this  being  done 
he  would  grant  a  new  lease  at  a  reduced  rent,  and  in  accord- 
ance with  this  ^reement  the  firm  dissolved,  and  the  two 
retiring  partners  released  their  interest  therein,  it  was  consid- 


>  Eari  of  GlengsU  v.  Barnud,  I  Keen,  769 ;  Cooth  «.  Jackson,  6  Tea.  12 ; 
Clerk  V.  Wright,  1  Alk.  12;  Pembroke  t>.  Thorpe,  dted  ia  S  SwaatL  4S7; 
Thynne  v.  Earl  of  Glengall,  2  Clark  &  Iln.  N.  8.  ISl ;  Grati  t>.  GnXz,  4  Rawle, 
(Fa.)  411 ;  Hairkiiu  n.  Holmes,  1  P.  Wms.  770;  Montacute  v.  Maxwell,  Stra. 
236;  Popbam  c.  £]^,  Lofil,  786;  Whitchurch  d.  Bevis,  2  Bni.  C.  C.  559; 
Redding  c.  Wilkes,  8  Brq.  C.  C-  401 ;  Givens  d.  Calder,  2  Dewaus.  Ch.  (S.  C.) 
171 ;  Reeves  o.  Pye,  1  Cranch,  (C.  C.)  219. 

s  Whitchurch  n.  Bavis,  S  Bro.  C.  C.  069. 

8  aReiUy  D.  Thompaon,  2  Cox,  271.     Pott,  §  463. 
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ered  by  Sir  Knigbt  Bruce,  VicC'OfaanceUor,  impoasible  to 
treat  these  acts  otherwise  than  as  acts  of  part  performance, 
takii^  the  case  out  of  the  statute ;  and  be  distinguished  the  case 
from  that  last  quoted,  because  there  the  release  procured  was 
not  between  the  parties  to  the  contract  which  was  sought  to  be 
enforced,  sod  the  procuring  of  it  waa  to  be  antecedent  to,  aod 
formed  no  part  of,  the  execution  of  the  contract.' 

§  461.  It  waa  originally  held  that  payment  of  the  whole  or 
of  a  conuderable  part  of  the  purchase-money,  upon  a  verbal 
contract  for  real  estate,  was  such  a  part  performance  as 
entitled  the  party  making  it  to  a  decree  for  the  specific  execu- 
tion of  the  contract,  while,  at  the  same  time,  payment  of  a 
email  part  was  nof  held  sufficient.'  The  entire  nnsoundness 
of  such  a  discrimination  as  to  the  amount  paid,  is  now,  bow- 
ever,  generally  conceded.  The  objections  to  it  are  stated,  with 
bis  customary  force  and  clearness,  by  Sir  Edward  Sugden, 
thus :  "  To  say  that  a  considerable  share  of  the  purchase- 
money  must  be  given,  is  rather  to  raise  a  question  than  to 
establish'  a  rule.  What  is  a  considerable  share,  and  what  is  a 
trifling  share  ^  Is  it  to  be  judged  of  upon  a  mere  statement 
of  the  sum  paid,  without  reference  to  the  amount  of  the 
purchase-money  1  If  so,  what  is  the  sum  that  must  be  given 
to  call  for  the  interference  of  the  court  1  What  is  the  limit  of 
the  amount  at  which  it  ceases  to  be  trifling,  and  begins  to  be  sub- 
stantial ?  If  iiis  to  be  considered  with  reference  to  the  oaaount 
of  the  purchase-money,  what  is  the  proportion  which  ought  to  be 
paid  1 "'  And  now,  by  an  unbroken  current  of  authorities,  run- 
ning throogh  many  years,  it  is  settled  too  firmly  for  question, 


1  Parker  o.  Smith,  1  Coll.  Ch.  608. 

■  Locon  IT.  Martins,  3  Atk.  4 ;  Skett  e.  Wbitmore,  Freem.  Ch.  281 ;  Oweo  o. 
Davies,!  Ve8.8en.  82;  Hafea  c.  Tan  Berchem,  2  Tem.  E18;Main  n.  Melboorn, 

4  Ves.  724,  anii  DickenMin  v.  Adams,  there  cited.   See,  also,  Jones  o.  Feten&an,  ' 

5  Serg.  &  R.  (Pa.)  S4S ;  HardeAy  v.  Jones,  10  GiU  &  J.  404 ;  FrieEe  o.  Glenn, 
8  Md.  Ch.  Dec.  3B1. 

3  Treatise  on  Vendors  and  PttrchaMrs,  146.    And  see  Booth,  Cas.  &  Opin. 
138  ;  Storj,  Eq.  Jar.  §  760. 
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that  paymeDt,  even  to  the  vhole  amount  of  the  pnrcfaase- 
moaejf  is  not  to  be  deemed  part  performance  so  as  to  justify 
a  court  o(  eqaity  in  enforcing  the  contract.' 

§  46S.  Nevertheless  it  is  important  to  notice  with  some 
particu]anty  the  grounds  on  which  these  anthorities  rest  One 
reason  which  is  assigned,  and  that  which  was  said  by  L(»^ 
Redesdale  to  be  the  great  reason,  why  payment  is  not  to  be 
deemed  part  performance,  is  that  the  framers  of  the  statute 
having  expressly  provided  that  payment  in  whole  or  in  part- 
shall  be  sufficient  to  exempt  from  its  operation  a  contract  for 
the  sale  of  goods,  wares,  or  merchandise,  tfaey  must  be  pre- 
sumed to  have  intended  that  it  should  not  be  sufBcient  in  cases 
of  contracts  for  lands,  no  such  provision  in  favor  of  the  lattor 
occurring  in  the  statute.'  And  upon  this  view,  among  others, 
the  Court  of  Appeals  of  Delaware  have  decreed  execution  of 
a  verbal  contract  for  land,  wh^^  part  of  the  purchase-money 
had  been  paid ;  the  Statute  of  Frauds  in  that  State  not,  as  it 
then  stood,  presenting  any  such  difference  between  the  two 
sections.^  But  it  may  be  remarked  that  by  the  seventeenth 
section  of  the  English  statute,  part  payment  is  made  a  subed* 
tote  for  the  written  memorandum  ;  whereas  courts  of  equity, 

1  ainui  t>.  Cooke,  1  Sch.  &  Lef.  40,  41 ;  O'HerUb;  c.  Hedges,Ib.  129;  Leak 
V.  Morrice,  3  Ch.  Cu.  ISS ;  AUsopp  v.  Patten,  1  Yem.  472  ;  Seagood  u.  Me&le, 
Free.  Ch.  660 ;  Lord  Pengkll  s.  Rom,  2  Eq.  Cu.  Aht.  4G,  pi.  1 3 ;  Buckmuter  v. 
HaiTOp,  7  Vet.  S41 ;  Coles  v.  Trecothick,  9  Yea.  234  ;  F^e  v.  DawMn,  14 
Yes.  888.  Se«,  iko,  the  following  caies  in  the  United  Statea :  Johnston  t>. 
Glancy,  4  Black.  (Ind.)  94  ;  AUen's  Estate,  1  Watl«  &  S.  (Fa.)  S8S ;  H'Kee 
B.  PUIlipt,  9  Watts,  (Pa.)  8G ;  Faricer  e.  Wells,  S  Whart.  (P%.)  IDS ;  Gangwer 
p.  Fry,  17  Penn.  (S  Harr.)  491 ;  Tbompvan  t>.  Tod,  Pet  (C.  C)  880;  Jackson 
e.  Cutnght,  B  Unnf.  (Ya.)  SOS;  Mialhi  n.  Lastabe,  4  Ala.  R.  TIS;  AndeTsaoK 
Chick,  Bailey,  Eq.  (S.  C.)  118;  Chni«h  of  the  Advent  p.  Farrow,  T  Rlcb.  £q. 
(S.  C.)  878 !  GiTena  p.  QJder,  S  Dessaos.  Ch.  (S.  C.)  174  ;  Letcher  v.  Cosby,  S 
A.  K.  Manh.  (Ky.)  lOS  ;  Wilber  e.  Paine,  I  Hamm.  (Ohio)  292 ;  Site*  o.  Keller, 
6  lb.  483 ;  TownMnd  d.  Sharp,  S  Orer.  (Tenn.)  1 92 ;  Kidder  v.  Barr,  S5  N.  H. 
SSfi  ;  Cole  V. Potts,  3  Stock.  (N.  J.)  67 ;  Uoderhill  p.  Allen,  85  N.  H.  285 ;  Parte 
p.  Leeipiglit,  20  Mo.  R.  83;  contra,  Fairbrother  p.  Shaw,  4  Iowa  R.  S70. 

3  Clinau  v.  Cooke,  1  Sch.  &  Lef.  32 ;  Lord  Pengali  p.  Ross,  S  Eq.  Cas.  Ab.  41, 
47;  Lane  v.  Shackford,  S  N.  H.  133-184. 

3  TowDsend  p.  Houston,  1  Harr.  (Del)  682. 
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as  we  have  before  noticed,  never  regard  acts  of  part  perform- 
ance in  that  light,  but  as  demanding  from' them  the  application 
of  certain  rules  which  are  of  paramount  force  in  their  juris- 
diction, and  which  override  the  statute  altogether. 

§  4-63.  Another  view  is,  that  payment  is  not  part  perform- 
ance, because  nothing  is  to  be  so  regarded,  which  does  not  put 
the  party  performing  it  in  such  a  position,  that  a  fraud  will  be 
allowed  to  be  practised  upon  him  if  the  contract  is  not  en- 
forced. And  this  is  the  view  which  is  now  generally  adopted, 
and  to  which  Mr.  Justice  Story  gives  his  approbation.^  The 
money,  it  is  said,  may  be  recovered  back  by  action,  and  the 
parties  restored  to  their  original  position.  If,  irom  the  nature 
of  the  payment,  or  the  peculiar  circumstances  of  the  case, 
this  cannot  be  done,  this  rule  would  seem  to  fail  with  the 
reason  of  it.  Thus  an  agreement  by  one,  who  was  himself 
helpless  from  disease,  to  conv^  a  piece  of  land  to  another,  in 
consideration  of  being  provided  for  and  taken  care  of  during 
his  lifetime,  has  been  enforced  in  New  York,  against  the  heirs 
at  law  of  the  former ;  the  court  remarking  ihat  the  rule  ap- 
plied to  a  money  consideration  only,  and  that  where,  as  here, 
the  services  were  of  such  a  peculiar  character  that  it  was  im- 
possible to  CBtimate  their  value  to  the  recipient  by  any  pecu- 
niary standard,  and  where  it  was  evident  that  they  were  not 
intended  to  be  so  measured,  it  was  out  of  the  power  of  any 
court,  after  the  performance  of  the  services,  to  restore  the 
complainant  to  the  situation  in  which  he  was  before  the  con- 
tract was  made,  or  to  compensate  him  in  damages.'  And  so, 
also,  where  the  complwnant  has  not  paid  his  money,  but  has 


1  Stoi7,  Eq.  Jur.  §  761. 

'  RhoJeB  IT.  Rfaodei,  3  Sand.  Cb.  279.  A  nmilar  jxnnt  wu  raised  in  argn- 
ment  hy  Hit  Samuel  Ronilly,  aa  early  aa  Ibe  caw  of  Buckmaster  v.  Harrop, 
13  Vea.  165.  The  paymeot  there,  however,  iraa  of  the  auction  duty,  aud  Lord 
Chancellor  Erakine,  admitting  that  the  datf  could  not  be  recovered  back,  held 
that  the  payment  was  not  to  be  taken  aa  an  act  of  part  performance,  becaose 
it  nas  required  to  be  made,  whether  there  was  any  effectual  contract  or  not 
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involved  himself  in  tranaacdona  including  the  contract  in  qne»< 
timi,  and  upon  the  strength  of  it,  from  which  he  cannot  redre 
without  a  damage,  which  would  not  he  compensated  by  mere 
repayment,  the  highest  court  in  the  same  State  has  decreed 
the  contract  to  be  specifically  executed.^ 

§  464.  In  such  cases  as  these,  it  will  be  observed,  the 
contract  is  originally  so  made  that  the  payment  provided  for 
cannot  be  satisfactorily  returned  ;  and  bo  it  is,  in  effect,  a  fraud 
in  the  defendant  to  repudiate  the  contract.  The  case  seems  to 
be  different  where,  a  mere  money  consideration  having  been 
originally  provided  for,  the  defendant  has  become  bankrupt  or 
otherwise  unable  to  return  it ;  here  there  ia  no  iDtriusic  fraud 
in  the  transaction  on  his  part ;  nothing  but  mere  violation  of 
his  agreement.' 

§  4>65.  Although  payment  alone  is  not  sufficient,  yet  it  may 
serve  to  corroborate  other  acts  which  are  generally  regarded 
as  amounting  to  part  performance,  so  as  to  afford  ground  (or 
a  decree  of  specific  execution.  Where,  for  instance,  it  is*  ao> 
compaoied  by  a  purchaser's  entering  into  possession  of  land 
in  pursuance  of  a  verbal  contract  for  the  purchase  of  it,  a  case 
of  part  performance  is  quite  uniformly  considered  to  be 
shown,^     And  this  leads  us  to  some  important  considerations 


I  Malina  «.  Blown,  4  CoDut  (N.  Y.)  407 ;  G«rBUi  o.  Machia,  8  Paige,  CL 
2S8.  See,  also,  Dugan  v.  Gittingn,  8  GUI,  (Hd.)  138 ;  Gosden  tr.  Tucker,  6 
Munf.  (Vo.)  1.     Ante,^i6Q. 

*  On  tbia  point  compare  §§  760  and  TSl  of  Story  Eq.  Jar. 

3  See,  in  addition  to  those  ciled  bereaftsr  under  the  head  of  taking  or  giving 
pOHBession,  the  following  caset:  Wilkinson  v.  Scott,  17  Mbsb.  R.  !51;  Sutton  d. 
Sutton,  13  Verm.  R.  79  ;  Davis  k.  Townsend,  10  Barb.  (N.  Y.)  347 ;  Gilday  v. 
Watson,  2  Serg.  &  R.  (Pa.)  407 ;  Greenawalt  v.  Homer,  6  lb.  71 1  Billington  p. 
Wel«h,  S  Binn.  (Pa.)  129 ;  Dugan  t>.  Glttinga,  S  Gill,  (Md.)  138;  Dmry  v.  Con- 
ner,6EaiT.&J.  (M([.)  288  J  Moalev.  Buchanan,  11  Gill&  J.  (Md.)  814;  Wooda 
B.  Famare,  10  Walts,  (Pa.)  19S ;.  Folmer  t>.  Dale,  S  Barr,  (Pa.)  8S ;  llbfa*  v.  Bar- 
ker, 1  Black.  Ind.  38;  Williams  v.  Pope,  Wrigbt,  (Ohio,)  406;  Keller  «. 
Slanbery,  18  Ohio  B.  108;  Shirlej  v.  Spencer,  4  Giln.  (111.)  MS,  601; 
niomron  v.  Ysnghan,  2  Suam.  (III.)  316 ;  Hawkins  v.  Eii^,  S  A.  K.  Manfa. 
(Kj.)  948 ;  Brewer  v.  Brawer,  1 S  Ala.  R.  48 1 ;  Wible  e.  Wibte,  1  Gnnt,  (Penn.) 
406. 
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upon  the  taking  or  delivering  of  posaeasion  as  an  element  of 
such  a  caae. 

§  466.  It  has  beea  said  that  nothing  was  to  be  considered 
part  performance  of  a  contract  for  land,  which  did  not  include 
a  change  of  possession  in  the  land ;  ^  bat  diis  would  seem  to 
be  a  merely  arbitrary  proposition,  for  there  may  be,  obviously, 
many  acts  done  by  the  vendor  or  purchaser  under  such  a  con- 
tract,  which  would,  from  their  irrevocable  character,  and  from 
the  situation  in  which  they  would  leave  the  party  performing, 
demand  the  specific  enforcement  of  the  contract.^ 

§  467.  ^^^  it  ^  v^^  settled,  that  possession  alone,  without 
payment  or  other  acts  of  ownership,  is  sufficient  part  perform- 
ance of  a  verbal  contract  for  land  to  sustain  a  decree  for  its 
specific  execution.^  Such  is  declared  to  be  the  law  also  in 
Pennsylvania,  and  equally  so  in  that  State,  notwithstanding 
the  omission  from  its  legislation  of  the  fourth  section  of  the 
statute  of  Charles/  In  the  case  of  a  parol  ^ft  of  land,  how- 
ever, something    more  seems  to  be  required  than  the  mere 


1  WKea  V.  FhOlips,  9  Wfttte,  (Fa.)  65 ;  U'E^triand  *.  HaU,  S  lb.  87 ;  Pufu 
v.  Landis,  1  lb.  392. 

S  HoUia  V.  Edwards,  (and  Deaoe  v.  Izard,)  1  Tern.  159;  Mundy  v.  JoUiffe, 
SHfl.  ScCt.  167. 

>  1  Fow«l  on  Contracta,  S&& ;  Newland  on  Contracti,  181 ;  Sngden  on  Yea- 
doraaiidPiircbaaets,105;I  Fonbl.  176  ;1  Madd.  Cb.  803 ;  Roberts  on  Franda, 
147 ;  i  Kent  Com.  491 ;  2  Story,  £q.  Jur.  g  761  ;  Butcher  v.  Staply,  1  Vem. 
SSa ;  Seagood  v.  Ueale,  Free  Ch.  G60 ;  Lacon  n.  Mertjns,  S  Atk.  S,  4 ;  Board* 
man  v.  Most/D,  6  Ve«.  467;  Eaton  v.  Whitaker,  18  Cona.  B.  229,  230;  Harris 
B.  C3reaBhaw,  8  Rand.  (Va.)  14  ;  Murray  n.  Jajne,  8  Barb.  (N.  T,)  612 ;  Anle, 
$$  74,  76.  Queere  aa  to  this,  howeyer,  in  Maryland.  Shepberd  v.  Sbepherd,  1 
libryland,  Ch.  Dec.  244  ;  Owbgs  i>.  Baldwin,  8  Gill,  SS7 ;  Morris  ■>.  Harris,  B 
lb.  1 9 ;  Reynolds  e.  Johnston,  1 3  Texas  R.  214 ;  Danfortb  «.  Lamy,  28  Ala.  B. 
S74 ;  Catlett  v.  Bacon,  S3  Miss.  R.  269. 

4  Fngh  V.  Good,  8  Watts  &  S.  66,  a  d«cirion  of  great  fulness  and  learning. 
See,  also,  Ebert  v.  Wood,  1  Binn.  216 ;  Bassler  v.  Niesly\  2  Serg.  &  R.  352 ; 
JoD«8  V.  Pecennan,  8  Serg.  &  R.  S48 ;  Miller  v.  Power,  3  !RawIe,  6S  ;  Stewart 
e.  Stewart,  3  Watts,  293;  Rhodes  o.  Prick,  6  Watts,  319;  Johnston  v.  John- 
BtoD,  6  Watts,  870;  Wood  v.  Farmare,  10  Watu,  19&;  Reed  o.  Reed,  12  Fenn. 
(2  Jones,)  117. 
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taking  possession  ;  as,  for  instance,  the  expenditure  of  money 
upon  the  estate,  by  the  donee,  upon  the  ffuth  of  the  gift.^ 

S  46S.  The  subject  of  possession  under  a  verbal  contract 
for  land  is  to  be  regarded  from  two  points  of  view ;  the  one 
where  the  purchaser  relies  upon  it  as  taken  by  him,  and  the 
other  where  the  vendor  relies  upon  it  as  delivered  by  him,  in 
pursuance  of  the  contract, 

S  4r6Q.  Where  the  purchaser  goes  into  possession,  and  rests 
upon  that  act  his  claim  for  the  specific  execution  of  the  con- 
tract, the  reason  assigned  for  allowing  that  claim  is,  that  if 
there  be  no  agreement  valid,  in  law  or  in  equity,  he  is  made 
a  trespasser,  and  is  liable  as  a  trespasser ;  a  position  which 
would  amount  to  a  fraud  practised  upon  him  by  the  vendor.' 
"  Now,"  sa3'B  Mr.  Justice  Story,  "  for  the  purpose  of  defending 
himself  against  a  charge  as  a  trespasser,  and  a  suit  to  account 
for  the  profits,  in  such  a  case  the  evidence  of  a  parol  agree- 
ment would  seem  to  be  admissible  for  his  protection ;  and  if 
admissible  for  such  a  purpose,  there  seems  to  be  no  reason  why 
it  should  not  be  admissible  throughout"  ^ 

§  4<70.  If  the  rule  in  question  were  not  so  firmly  established, 
it  might  be  a  most  pertinent  inquiry,  whether  it  necessarily 
follows  that  a  fraud  is  practised  upon  the  purchaser  unless  the- 
verbal  agreement  be  valid  in  law  or  in  equity,  and  whether 
there  is  sound  reason  for  holding  it  valid  for  all  purposes, 
after  admitting  evidence  of  it  to  repel  the  vendor's  claim  in  tres- 
pass. To  apply  the  forcible  reasoning  of  one  of  our  judgM : 
"  Seeing  that  the  English  act  gave  to  the  party  put  into  pos* 
session  under  the  parol  contract  for  the  purchase  of  the  land 


t  Stewart  v.  Stewart,  3  Watts,  (Pa.)  253.  And  see  Yanog  tr.  GleudeniuDg, 
6  Watts,  (Fa.)  509;  Syler  n.  Eckhart,  1  Binn.  (Pa.)  378. 

3  Lockey  t>.  Locke;-,  Free.  Cb.  619;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  II; 
Loid  PengaL  v.  Ross,  2  £q.  Cm  Abr.  46,' pL  13;  UnderhiU  e.  WiUiaiU,  T 
Black.  (lad.)  135 ;  Smith  v.  Smilb,  1  Ricb.  £q.  (S.  C.)  180;  atory,  Eq.  Jar. 
g  7S1  ;  Ham  o.  Goodrich,  SS  N.  H.  82. 

3  Story,  £q.  Jur.  §  761. 
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Id  fee,  an  implied,  at  least,  if  not  an  express  estate  at  will, 
which  was  sufficient  to  prevent  his  being  made  a  trespasser 
until  the  vendor  entered  npon  him  and  gave  him  notice  to  quit, 
it  is  difficult  to  imagine  why  it  should  have  been  deemed  neces- 
sary to  carry  the  contract  into  complete  execution,  in  order  to 
protect  the  vendee  from  being  punished  as  a  trespasser  for 
having  entered  and  occupied  the  land  before  be  bad  notice  to 
quit*  " 

§  iyi.  From  the  fact  that  the  purchaser,  when  he  has 
taken  possession  of  the  land,  may  on  that  ground  enforce  the 
contract  of  sale  against  the  vendor,  it  seems  to  follow,  upon 
equitable  principles,  that  the  vendor  should  have  a  right  to 
enforce  it  when  he  has  delivered  possession.  At  any  rate, 
(and  the  cases  are  not  explicit  as  to  the  reason  upon  which  the 
doctrine  depends,)  it  is  held  that  he  may  enforce  upon  that 
ground,  as  an  act  done  by  himself  in  part  performance  of  the 
contract.' 

§  4>J2.  In  all  cases  in  which  possession,  either  as  delivered 
by  the  vendor,  or  as  assumed  by  the  purchaser,  is  relied  upon 
as  an  act  of  part  performance,  it  must  t^pear  to  be  a  notorious 
and  exclusive  possession  of  the  land  daimed,  and  to  have  been 
delivered  or  assumed  in  pursuance  of  die  contract  alleged,  and 
so  retained  or  continued.  These  several  elements  of  a  posses- 
sion which  satisfies  the  rules  of  equity  in  such  cases  will  be 
briefly  considered  in  detail. 

§  473.  First,  it  must  be  notorious.  To  allow  a  mere  techni- 
cal possesion,  not  open  to  the  observation  of  the  neighborhood, 
and  capable  of  being  proved  only  by  select  and  confidential 
witnesses,  to  be  sufficient  for  obtaining  a  decree  to  enforce  the 
contract,  would  manifestly  aflbrd  an  opportunity  and  an  en* 

I  Eemiedj,  J.,  in  Allen's  ^tate,  1  WattB  &  S.  (Ptu)  S8S. 

■  Earl  d*  Ajledbrd'i  cue,  Stra.  763 ;  Fyke  v.  VfiSiama,  2  Vera.  i55 ;  Harrii 
D.  Enickerbacker,  E  Wend.  (N.  I.)  638;  Fnghti.  Good.  9  Watt*  &  S.  (Pa.) 
66 ;  Beed  v.  Reed,  IS  Penn.  (a  Jonea,}  ill ;  Moore c.  Small,  19  Feno.  (7  Hair.) 
4S1 ;  Wtiita!  V.  Crew,  IS  Geoi^  B.  416. 
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oourag;eineDt  to  dishonest  testimonj.  Tfaus,  wWe  the  vendor, 
having  at  the  tiaie  a  tenant  in  poasession,  makes  a  verbal  sale 
of  the  premises,  it  has  been  held  that,  the  tenant  remainiDg  in 
possession,  and  merely  attorning  to  the  purchaser,  there  was  no 
such  open  and  notorious  change  of  possessioa  as  would  justiiy 
a  court  of  equity  in  enforcing  a  contract ;  and  that,  at  any  rate, 
the  attornment  must  be  formal,  public,  fmd  explicit.^ 

§  4i74<.  Secondly,  it  must  be  exclusive.  Where  the  por- 
chaser  moves  in  npon  the  premises  and  remains  there  in  com- 
pany with  the  previous  occupant,  not  as  the  ostensible  and 
exclusive  proprietor,^  or  where  the  metes  and  bounds  of  the 
land  alleged  to  be  purch&sed  are  not  fixed  and  recognized,  and 
the  purchaser  occupies  it  in  common  with  adjacent  land  of  his 
.  own,^  it  has  been  held  that  possession,  as  an  act  of  part  per- 
formance, was  not  sufficiently  made  out. 

§  475.  Thirdly,  it  must  be  a  possession  of  the  tract  claimed. 
This  has  never  been  questioned,  and.it  is  obvious  that  it  is  nec- 
essarily implied  in  the  principles  upon  which  the  cases  holding 
possession  in  any  case  sufficient  have  proceeded.  Whether  the 
whole  of  the  estate  barg^ned  for  must  be  occupied,  in  order  to 
make  a  case  of  possession  within  the  meaning  of  the  rule,  is  a 
question  requiring  some  remark.  Where  several  lots  of  land 
were  sold  by  distinct  agreements,  Sir  William  Grant  held,  at 
the  Rolls,  that  part  performance  by  takbg  possession  of  one 
of  such  lots  could  have  no  efficacy  to  relieve  against  the  opera- 
tion of  the  statute,  as  to  any  but  that  particular  lot.*  He  leaves 
to  be  inferred,  apparently,  that  where  several  of  the  parcels 


1  Brawdy  v.  Brawdf,  7  Bur,  (Fa-J  157.  And  see  Johnston  v.  Glancj, 
4  BlackT.  ^nd.)  94 ;  Moore  0.  SmaU,  19  Fenn.  (7  Barr.)  4S1 ;  HuUt  v.  Haslet, 
6  Watts,  (Pa.)  464  ;  Frye  v.  Shepler,  7  Barr,  ^a.)  91. 

a  Frye  v.  Shepler,  7  Barr,  (Pa.)  91. 

3  Haslet  V.  Haslet,  6  Watts,  (Pa.)  464.  See,  alto,  Uoore  v.  SmaU,  19  Fenn. 
(7  Harr.)  461 ;  Davis  v.  Moore,  9  Kch.  (S.  C.)  215 ;  Zimmerman  v.  Wengert, 
31  Feun.  Stale  B.  401. 

4  Buckmasler  tr.  Hairop,  7  Yes.  341.  And  see  Sngden,  Tendon  and  For- 
chasers^  147. 
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are  sold  together,  at  one  transaction,  and  for  a  gross  price,  it 
woald  be  otherwise.  And  so  it  has  been  held  in  New  York, 
in  a  case  before  the  Vice-Chancellor,^  But  the  Supreme  Court 
of  Pennsylvania  appear  to  have  determined  just  the  reverse, 
and  to  have  even  considered  the  fact  that  the  contract  for  the 
several  parcels  was  an  entire  contract,  and  a  gross  price  to  be 
paid  for  the  whole,  a  clhiclusive  circumstance  against  the  suf- 
ficiency of  taking  or  delivering  possession  of  one  parcel  only. 
In  the  vigorous  opinion  of  Mr.  Justice  Kennedy,  speaking  for 
the  court,  the  whole  doctrine  of  enforcing  verbal  contracts  for 
land  on  the  ground  of  possession  merely,  is  ably  criticized,  and 
it  is  declared  that  the  court  know  of  no  case  where  the  point 
referred  to  was  otherwise  determined."  Possibly,  and  without 
implying  any  disrespect  to  that  learned  bench,  it  may  be  that 
its  aversion,  there  expressed,  to  the  established  doctrine  in  re* 
gard  to  possession  fis  amounting  to  part  performance,  inclined 
it  to  a  more  strict  and  narrow  application  of  that  doctrine  than 
other  courts  would  be  disposed  to  adopt.  Possession  of  a  tract 
of  laud  must  generally  be,  from  the  nature  -of  the  case,  a  pos- 
session of  part  only  as  representing  the  whole.  Moreover,  the 
reason  upon  which,  as  we  have  seen,  it  is  admitted  in  any  case 
as  a  ground  for  the  specific  execution  of  the  contract  at  the 
suit  of  the  purchaser  is,  that  by  entering  he  has  made  himself 
liable  in  trespass,  a  result  which  is  in  nowise  dependent  upon 
the  extent  of  his  possession.  So  long,  therefore,  as  the  con- 
tract under  which  possession  is  claimed  to  have  been  taken  or 
delivered  is  an  entire  contract,  though  the  land  consist  of  sev- 
eral parcels,  it  would  seem  more  reasonable  to  hold  that  pos- 
session of  one  of  such  parcels  w^  equivalent  to  possession  of 
the  whole.  This  view  is  illustrated  and  confirmed  by  what  we 
have  heretofore  seen  to  be  the  settled  rule  in  cases  of  sales  of 


t  Smith  V.  Underdunk,  1  Sand.  Ch.  679. 

«  Allen's  Estate,  1  Watts  &  S.  884,  389.    See,  also,  McClure  t 
1  Ban,  (Pa.)  871,  879;  Pugh  v.  Good,  S  Watts  &  Serg.  (Pa.)  66. 
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goods  consisting  of  several  parcels,  namely,  that  an  acceptance  of 
one,  or  a  part  of  one,  of  such  parcels  was  sufficient  to  withdntv 
the  whole  contract  from  the  operation  of  the  seventeenth  section.^ 

§  4-76.  Fourthly,  the  possession  must  appear  to  have  been 
delivered  or  assumed  in  pursuance  of  the  contract  alleffed. 
And  this  is  but  a  particular  application  of  the  general  rule 
heretofore  noticed,  that  the  acts  relied  •u  as  part  performance 
must  be  such  as  would  not  ordinarily  have  been  done,  unless  a 
contract  had  been  entered  into  between  the  parties. 

§  477'  Thus,  it  is  abundantly  settled,  that  if  one  who  is 
already  in  possession  of  land  as  tenant,  verbally  contract  with 
the  owner  for  a  new  term,  his  merely  continuing  in  possession 
after  the  making  of  the  alleged  contract  is  not  an  act  of  part 
performance  within  the  meaning  of  the  rule,  so  as  to  justify  a 
decree  for  a  lease  according  to  the  contract.^  In  such  a  case, 
the  continued  holding  is  naturally  and  properly  referable  to 
the  old  tenancy,  and  does  not  necessarily  imply  any  new  agree' 
ment  between  the  paities.  The  same  reasoning  applies,  of 
course,  where  the  contract  set  up  is  the  sale  of  the  estate  to 
the  defendant  by  the  owner  of  the  fee.  And,  in  like  manner, 
where  the  tenant's  old  term  has  expired  and  he  holds  over, 
such  holding  will  not  be  decreed  an  act  of  part  performance 
of  an  alleged  contract  for  the  purchase  of  the  estate,  but  is 
'  more  naturally  referable  to  his  landlord's  permission  to  con- 
tinue in  possession  upon  the  terms  of  the  old  holding.' 

§  478.  The  rule  which  controls  all  cases  where  possession 


1  Anle,%SS5. 

>  Seagoodo.  Mule,  Free.  Cb.  560;  Morphett  «.  Jones,  1  SwansL  l?:;^^!^ 
V.  Stradling,  3  Vei.  878;  Gregorj  v.  Vighell,  16  Tei.  S28;  SsTAge  v.  Cvroll, 
1  Ball  &  B.  2SG,  G48;  Kne  r.  Balfe,  S  lb.  343  ;  ChriBty  d.  BamliBTt,  14  Penn. 
(2  HftiT.)  SSO;  Aitkin  v.  Young,  12  Penn.  (2  Jonea,)  IS;  Greenlee  v.  Green- 
lee, 22  Penn.  R.  226;  Joboston  v.  Gluicy,  4  BUckf.  (Ind.)  B4  ;  Wilde  v.  Fox, 
1  Rand.  (Va.)  13S;  Armitrangv.  EatteDhorn,  11  Ohio  B.  266;  Cole  p.  PoUa,  t 
Stockt.  (IJ.  J.)  87. 

3  Jonea  v.  Feterman,  8  Serg.  81  R.  (Fa.)  S43,  per  Hlghman,  C.  J. ;  Sugden> 
Yendon  and  ForcbBseiB,  141 ;  Danforth  n.  Lanej,  28  Alft.  R.  274. 
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is  relied  upon  is,  that  merely  taking  or  holding  possession  is  of 
itself  nothing.  The  question  is,  quo  anirm  it  Is  taken  or  held, 
aod  this  is  not  allowed  to  be  answered  by  parol  proof  of  the 
agreement  between  the  parties.^  But  in  cases  where  a  tenant 
continues  in  possession  under  an  alleged  agrAment  for  a  new 
tenancy,  it  is  answered  by  proof  of  any  act  on  his  own  part, 
done  with  the  privity  of  the  owner  of  the  fee,  which  is  incon- 
sistent with  the  previous  holding,  and  is  such  as  clearly  indicates 
a  change  in  the  relation  of  the  parties. 

§  ^TO.  The  payment  of  an  additional  rent  is  in  itself  an 
equivocat  circumstance,  where  a  clum  is  set  up  of  a  positive 
agreement  for  a  new  lease,  inasmuch  as  it  may  be  attributed 
to  a  mere  holding  from  year  to  year,  after  the  expiration  of 
the  old  lease,  or  there  may  be  other  inducements  to  its  pay- 
ment. But  where  the  bill  to  enforce  such  an  agreement 
alleged  that  the  landlord  had  accepted  the  additional  rent  upon 
the  foot  of  the  agreement.  Lord  Loughborough  would  not 
allow  a  plea  of  the  statute,  hut  required  the  landlord  to  answer 
to  the  allegation.' 

§  480.  Where  the  tenant,  continuing  in  possession,  makes 
improvements  upon  the  premises,  this  fact  is  of  great  weight 
to  show  a  change  in  the  holding.'  But  they  must,  of.  course, 
be  of  such  a  marked  and  important  character  as  to  be  not 
naturally  reconcilable  with  the  continuance  of  the  old  relation. 
In  a  case  where  the  improvements  which  were  made,  and  the 
alleged  expenditure  by  the  tenant  were  no  more  than  what 
would  take  place  in  the  ordinary  course  of  husbandry.  Lord 
Chancellor  Sugden  said  that  it  would  be  against  all  authority 
to  say  that  such  acts  antounted  to  part  performance.* 

1  Wills  o.  Stradllng,  3  Te».  378 ;  Sogden,  Vendon  koA  PurohnHrs,  141. 

<  Wills  V.  StradliDg,  tupra.  Wilde  v.  Fox,  1  Eand.  (Va.)  I6B  ;  WiUJania  v. 
Landmiui,  8  Watts  &  S.  (Fa.)  55. 

3  Savage  n.  Carroll,  I  Ball  &B.  119;  Sutherland  v.  BnggB,  1  Hare,  Ch.  27 ; 
Dowell  V.  Dew,  I  Yo.  &  Coll.  C.  C.  84S. 

*  Brennan  v.  Bolton,  2  Dm.  &  War.  Zid.  And  aee  Frame  tr.  Dawioa, 
14  Tes.  889. 
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§  4<81,  Where  the  party  alleging  the  contract,  however, 
was  previously  a  stranger  to  the  estate,  the  question,  guo 
animo,  is  generally  answered,  without  farther  proof,  hy  the 
mere  fact  of  his  being  in  possession  with  the  knowledge  of  the 
owner  of  the  fee,  and  witfaoat  objection  by  him ;  a  natural 
presumpdoQ  arising  from  this  fact,  that  some  contract  has  been 
entered  into  between  the  parties.  This  presumption,  however, 
it  is  said,  does  not  arise  where  a  son  enters  upon  land  pre- 
viously owned  by  his  father,  even  though  he  make  valuable 
improvements  thereon ;  such  a  transaction  generally  resulting 
from  the  confidence  which  exists  between  father  and  son,  that 
the  father  wilt  provide  for  the  son  in  bis  will,  which  is  per- 
fectly consistent  with  the  father's  salutary  retention  of  the  title 
to  the  land.* 

§  483,  From  the  very  terms  of  the  rule  that  the  possession 
must  be  taken  or  delivered  in  porsuance  of  the  contract,  it 
seems  to  follow  that  it  must  be  subsequent  to  it  tn  Utne.  And 
it  was  so  held  in  Pennsylvania,  in  a  case  where  the  plaintiff 
had  taken  possession,  and  made  improvements  upim  the  land 
iu  anticipation  of  the  contract.* 

§  ^SS.  In  all  cases  the  entiy'of  the  purchaser  must  be  with 
the  knowledge  of  the  vendor.  Otherwise  he  cannot  be  said  to 
enter  under  the  contract  at  all,  but  is  a  mere  trespasser,  and 
can  derive  no  benefit  from  his  trespass,  for  the  purpose  of 
obtaining  a  specific  execution  of  any  contract  he  may  have  for 
the  purchase  of  the  land ;  nor,  on  the  other  hand,  can  the  ven- 
dor be  charged  with  fraud  in  respect  of  a  transacdon  to  which 
he  was  not  privy  and  consenting.'   At  the  same  time,  it  would 


1  Eckert  V.  Eckert,  S  Peno.  B.  38!.    See.&Uo,  Hainea  e.  Hunei,  6  M d.  B.  430. 

■  Eckert  D.  Eckert,  tvpra.  See,  alBO,  Inman  r.  Stamp,  1  Stark.  R.  1 2 ;  Bej- 
nolda  V.  Hewstt,  27  Fenn.  State  R.  176. 

3  Cole  e.  Wliite,  cited  in  1  Bro.  C.  C.  409.  u  determined  by  Lord  Camden  in 
1767;  GregorjcMiglieU.  18yeB.328;Gouclierv.  Martin,  9Wattf,(Pa.)  108; 
Gratz  D.  Gratz,  1  Rawle,  (Pa.)  fll;  Sage  ».  McGnire,  4  Watta  &  S.  (Pa.)  218; 
Jobniton  e.  Glancj,  4  Black.  (Ind.)  94;  Thomaon  o.  Scott,  1  McCord,  Ch. 
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seem  that  where  possession  has  been  long  continued  under  the 
eye  of  the  vendor,  be  would  he  held  estopped  to  deny  that  the 
entry  was  without  his  consent.^  Permitting  the  party  to  oc- 
cupy the  property  for  a  few  months,  however,  where  it  was  of 
trifliug  value  as  to  profits,  and  no  improvements  put  upon  it 
in  the  mean  time,  has  been  considered  insufficient  for  this 
purpose.' 

§  484.  But  it  does  not  follow  that  because  an  entry  against 
the  will,  and  without  the  knowledge  of  the  vendor,  is  not  to 
be  taken  as  an  act  of  .part  performance,  therefore  no  entry  is 
to  be  so  taken  which  is  not  by  the  terms  of  the  contract 
stipulated  to  be  allowed.  If  it  is  in  pursuance,  diat  is,  on  the 
faith  of  the  contract,  and  with  ^e  permission  of  the  vendor, 
that  is  sufficient." 

§  485.  Lastly,  the  possession  relied  upon  must  not  only  be 
taken  under  the  contract,  but  so  retained.  Where  a  purchaser 
takes  possession  under  the  contract,  and  afterwards  attorns  to 
the  veudor  as  landlord,  it  has  been  held  that  be  yields  bis 
equity,  and  bis  possession  is  referable  to  his  new  agreement.' 

§  486.  It  may  conveniently  be  observed  at  this  point,  that 
the  efficacy  of  possession  taken  as  part  performance  does  not 
'arise  from  its  being  an  act  of  ownership ;  although  in  that 
view  it  is  evidence  to  show  an  existing  contract,  into  which  a 
court  of  equity  will  inquire,  in  order  to  enforce  it  and  defeat 
tiie  fraud  of  the  vendor.  If  the  purchaser  under  a  parol  con- 
tract omit  to  take  possession,  such  acts  as  having  the  land 


(S.  C.)  82 ;  GWen*  *.  Calmer,  2  Dessans.  Ch.  (8.  C.)  1 74 ;  Adi  r.  Duzy,  6  Poi^ 
ter,  (Ind.)  S59 ;  Jarvu  v.  Smith,  Hoff.  Ch.  470. 

1  ThoouoD  V.  Scott,  1  McCcffd,  Ch.  (&  C.)  8! ;  Huria  o.  Knickerbacker, 
6  Weod.  (N.  T.)  64S. 

«  Jervis  p.  Smith,  Hoff.  Ch.  (N.  T.)  470. 

3  Harris  v.  Enickerlwcker,  G  Weod.  (N.  Y.)  638 ;  Smith  v.  UnderdDok,  1  Sand. 
Ch.  (N.  T.)  579.  Aiidsee6regor}'ti.Migbell,18rea.82B;  Chambliaa  n.  Smith, 
ao  Ala.  R.  366. 

4  Rankin  v.  Simpson,  19  Peon.  (7  Harr.)  471 ;  Doogan  if.  Blocher,  21  Penii. 
State  E.  28.  • 
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assessed  in  bis  own  name  and  payia^  taxes  upon  it,*  or  even 
cutting'  timber  upon  it,  or  making  other  tranaitory  use  of  it, 
(and  this  latter,  too,  in  a  case  of  uncultivated  timber  land, 
such  as  is  not  ordinarily  taken  possessitin  of  in  any  other 
way,)^  have  been  held  insufficient,  though  clearly  acta  of  own- 
ership. 

§  4<87.  It  is  always  regarded  as  strongly  confirmatory  of 
the  right  of  a  plaintiff  seeking. the  specific  execudoa  of  a  ver- 
bal contract  for  an  estate  in  land,  that  he  has  proceeded,  upon 
the  faith  of  the  contract,  and  with  the  knowledge  of  the  ven- 
dor, to  expend  money  in  improving  the  land.'  In  cases  of 
purchasers  who  were,  before  and  at  the  time  of  the  contract, 
tenants  of  the  same  land,  as  we  have  just  seen,  it  is  often  con- 
clusive of  the  nature  and  animus  of  their  continued  possession  ; 
thus  serving  to  explain  and  define  one  act  of  part  performance, 
to  which  it  is  itself  a  superadded  and  corroboratory  act.  The 
propriety  of  admitting  this  expenditure  of  money  in  improve* 
ments  as  a  reason  for  enforcing  the  contract,  is  perhaps  more 
clear  upon  the  equitable  view  of  preventing   fraud,  than  is 

1  Chrut7 1.  Barnhart,  li  Feno.  (1  Harr.)  !60,  (wplaiiung  Lee  o.  Lee,  9  Ban, 
lU.) 

<  Gaogwer  v.  Fiy,  17  Pentt.  (9  Hut.)  491.  Bat  we  Boirett  v.  Gomeaerra, 
Bnnb.  94. 

3  Savage  v.  Foater,  9  Mod.  E.  87 ;  Wetmore  v.  White,  2  Cainei,  Cm.  Err.  ST  ; 
Adams  v.  Rockwell,  16  Wend.  285;  CummiuB  v.  Nutt,  Wright,  (Ohio.)  718; 
easier  p.  TbMnpwn,  3  Green,  Ch.  59 ;  Cummioga  v.  Gill,  6  Ala.  562 ;  Floyd  c. 
Bnckland,  Freem.  Ch.  268 ;  2  Eq.  Cob.  Ab.  44 ;  Hamson  v.  Harrison,  1  lAaij- 
land,  Ch.  Dec.  S31 ;  Harder  p.  Harder,  S  Sand.  Ch.  17 ;  Moreland  r.  LeMasten, 
4  Black.  (Ind.)  383 ;  Martin  v.  McCord,  6  Walts,  (Pa.)  493 ;  Parkhurat  v.  Van 
Cortlandt,  ^4  Johns.  (N.  Y.)  16  ;  lUdley  u.  McNairy,  2  Hamph.  (Tenn.)  174 ; 
Bowton  B.  Rowton,  t  Hen.  8c  Man.  (Va.)  92 ;  Surcome  v.  Pinniger,  3  De  6., 
M.&G.57t;  Sylertr.  Eckhart,  1  Binn.  (Pa.)S7g;  Shepherd  c.Bevin,  9  Gill, 
(Md.)  32;  Byrd  c.  Odam,  9  Ala.  B.  75d;  Brock  t>.  Cook,  8  Port  (Ala.)  464; 
Toole  V.  MedlicoCt,  1  Ball  &  B.  893 ;  Underbill  v.  Williams,  7  Black.  (Ind.)  I  SB ; 
Wilton  D.  Harwood.  23  Mune,  (10  Shep.)  I3S,  134;  Wilkinson  e.  Wilkinsoo, 
1  Detsaus.  Ch.  (S.  C.)  201;  Newton  v.  Sifazey,-8  N.  H.  18;  Blakene;  n.  Per- 
giuOD,  3  Eng.  (Ark.)  272;  Conway  b.  Sbcrron,  2  Cra.  (C.  C.)  80;  Fartejr  p. 
Stokes,  1  Sel.  Eq.  Cas.  (Pa.)  4SS;  MiUer  v.  Tobie,41  N.  H.  64;  School  DisL 
No.  3  0.  McLoon,  4  Wis.  R.  79. 
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that  of  admitting  the  taking  or  delivery  of  possession.  For 
in  many  cases  such  improvements  are  carried  to  that  point 
that  they  are  quite  incapable  of  being  compensated  in  damages. 
And  even  where  this  is  not  so,  it  is  a  plain  fraud  for  a  vendor 
who  has  encouraged  a  purchaser  to  make  them,  to  compel  him 
to  dispose  of  them  afterwards,  and  lose  the  expected  fruit  of 
enterprise  and  industry,  thus  directly  m^ug  a  profit  out  of 
the  deception  which  he  has  himself  practised. 

§  4S8.  In  order  to  be  admitted  as  an  act  of  part  perform* 
ance,  the  improvements  relied  upon  must  be  of  a  kind  permar 
nently  beneficial  to  the  estate,  and  involving  a  sacrifice  to  the 
purchaser  who  has  made  thena.^  Thus,  the  cutting  of  a  ditch 
through  an  adjoining  estate,  in  order  to  supply  the  plaintifi's 
mill  with  water,  though  attended  with  expense  to  himself,  has 
uo  effect  to  induce  a  decree  for  the  specific  execution  of  a  ver- 
bal  agreement  by  the  owner  of  the  adjoining  estate  to  sell  the 
ditch  to  the  plaintiff;  it  is  not  beneficial  to  that  estate,  but  the 
reverse.^  Afifain,  as  the  same  case  illustrates,  the  improve- 
ments must  be  on  the  faith  of  the  contract,  and,  of  course,  are 
not  avulable  to  set  up  a  subsequent  contract.' 

§  489.  But  although  the  improvements  are  required  to  be 
beneficial  to  the  estate,  a  court  of  equity  will  not  inquire 
whether  the  expenditures  have  been  judiciously  or  injudicionsly 
iuade ;  for,  apart  from  the  many  embarrassments  which  would 
attend  the  determination  of  such  a  question,  it  would  be  plenty 
inequitable  to  allow  the  vendor  in  such  a  case  to  defend  upon 
the  ground  of  the  innocent  indiscretion  of  the  purchaser.  To 
use  the  language  of  Lord  Thurlow :  "  Whether  the  money  has 
been  well  or  ill  laid  out  is  indifferent ;  the  fraud  is  the  same."* 

1  HolliB  r.  Edwanb,  I  Vern.  159 ;  Dmne  v.  lurd,  lb. ;  Hamilton  v.  Jones, 
S  <^1  &  J.  (Ud.)  127 ;  Davanport  v.  Momd,  16  Mau.  R.  92 ;  Wolfe  t>.  Frort, 
4  Swid.  Ch.  (N.  Y.)  73;  Wack  p.  Sorber,  2  Whwt.  (Pa.)  S87. 

*  Hftmilton  ■>.  Jonet,  tupra.     V 

*  Bjrrne  t>.  Bomaine,  i  Edv.  Ch.  (N.  T.)  445 ;  Farley  v.  Stokes,  1  SeL  £q. 
CsB.  (Pa.)  422. 

*  Whilbread  v.  Brogkhorrt,  1  Bra  C.  C.  417. 
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§  iiQO.  It  must  appear,  however,  tbat  the  loss  of  hjs  im- 
provements would  b«  a  sacrifice  to  tite  purchaser.  If  therefore 
he  has  gained  more  hj  the  possession  and  use  of  the  land,  than 
he  has  lost  by  his  improvements,^  or  if  he  has  been  in  fact 
fully  compensated  for  the  improvements,'  they  will  not  be 
available  to  him  as  a  ground  for  specific  execution.  On  the 
other  hand,  the  vendgr  will  never  be  allowed  to  profit  by  the 
expenditures  into  which  he  has  deceived  the  purchaser;  there- 
fore when  the  court  finds  itself  compelled,  for  want  of  sufficient 
acts  of  part  performance  being  shown,  or  from  failure  in  the 
proof  of  the  terms  of  the  contract,  to  refuse  to  enforce  it, 
they  will  decree  compensation  to  be  made  by  the  vendor  to  the 
purchaser  for  the  fair  value  of  the  improvements.' 

S  4iQl.  From  the  language  of  some  of  the  cases,  it  seems 
to  be  considered  that  the  making  of  improvements  is  not  to 
be  taken  as  an  act  of  part  performance,  unless  it  was  stipu-  , 
lated  in  the  agreement  itself  that  they  should  be  so  made; 
wd  it  is  said  by  Mr.  Roberts  to  be  hardly  reconcilable  with 
the  rale  to  call  it  an  act  of  part  performance,  unless  this  is  the 
case,  because  of  the  rule  that  such  an  act  must  be  done  with 
a  view  to  perform  the  agreement*  But  this  doctrine  does  not 
^pear,  upon  an  inspection  of  the  cases,  to  have  been  at  all 
strictly  followed,  and  perhaps  it  may  be  said  to  depend  upon  a 
somewhat  narrow  application  of  the  rule  referred  to.  There 
seems  to  be  no  reason  why  the  making  of  the  improvemeniB 


I  Wack  V.  Sorbw,  2  WUrt.  (Pa.)  <87. 

■  Eckert  V.  Eckert,  8  Penn.  R.  832 ;  Ash  ».  Daziy,  6  Porter,  (Ind.)  253. 

3  Lord  Pengall  a.  Boas,  2  Eq.  Cat-  Ab.  46,  pi.  U ;  Parkhunt  n.  Van  Ceii- 
landC,  1  Johiu.  Ch.  Cas.  (N.  Y.)  273 ;  Wack  n.  Sorber,  tu/ira;  Harden  n.  Hbtb, 
9  Barr,  (Fa.)  tfil  ;  Rett  e.  UcGill,  S  lb.  25e;  Dpan  v.  Moore,  3  Ired.  Eq. 
(N.  C.)  364 ;  Goodwin  v.  Lyon,  4  Port.  (Ala.)  297.  In  Anthony  p.  Leflwich, 
3  Rand.  (Va.)  S55,  the  rule  of  compensation  in  aach  caaea  is  inetructively  dia- 
CDBsed.  In  North  Carolina,  where  the  doctri^  of  part  perfn^naDce  doe*  not 
obtain,  he  ia  allowed  in  a  court  of  equity  an  account  for  his  imfvoTements. 
Albea  V.  Griffin,  2  Dev.  &  BaL  Eq.  9 ;  Baker  p.  Canon,  I  lb.  381. 

*  Roberts  on  Frauds,  p.  135. 
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should  not  stand  upoii  the  same  ground  as  the  delivery  or 
acceptance  of  possession ;  and  this  we  have  seen  need  not  be 
stipul^ed  for  in  the  agreement  itself.  They  are  both  acts 
which  it  \B  not  to  be  supposed  would  be  done  or  suffered  to  be 
done,  unless  there  was  a  change  in  the  tenancy  or  ownership 
of  the  land. 

§  49^.  It  should  be  remarked,  in  conclusion  of  this  topic, 
that  the  decided  inclinatioa  of  the  judicial  mind  appears  to  be 
agMDSt  extending,  beyond  those  limits  to  which  it  has  been 
carried  by  clear  authority,  the  doctrine  of  enforcing  oral  con- 
tracts in  equity  upon  the  ground  of  part  performance.  Lord 
Redesdale  remarks :  "  The  statute  was  made  for  the  purpose 
of  preventing'  perjuries  and  frauds ;  and  notlung  can  be  more 
manifest  to  any  person  who  has  been  in  the  habit  of  practising 
in  courts  of  equity,  than  that  the  relaxation  of  that  statute  has 
been  a  ground  of  much  peijury  and  much  fraud.  If  the 
statute  bad  been  rigorously  observed,  the  result  would  probably 
have  been,  that  few  instances  of  parol  agreements  would  have 
occurred.  Agreements  would,  from  the  necessity  of  the  case, 
have  been  reduced  to  writing.  Whereas,  it  is  manifest  that 
^  decisions  on  the  subject  have  opened  a  new  door  to  fraud, 
and  tbaf,  under  pretence  of  part  execution,  if  possession  is  had 
in  any  way  whatsoever,  means  are  frequently  found  to  put  a 
court  of  equity  in  such  a  situation  that,  without  departing  from 
its  rules,  it  feels  itself  obliged  to  break  through  the  statute. 
And  I  remember,  it  was  mentioned  in  one  case,  in  argument, 
as  a  common  expression  at  the  bar,  that  it  had  become  a  pnu> 
tice  to  improve  gentlemen  out  of  their  estates.  It  is,  therefore, 
absolutely  necessary  for  courts  of  equity  to  make  a  stand,  and 
not  carry  tbe  decisions  farther."  ^ 

§  •4iQ3,  But  in  all  cases  where  the  plaintiff  seeks  relief  upon 

1  LindMf  D.  L^Dch,  3  Sch.  &  Lef.  4, 5,  7.  Se«,  alao,  Harnett  e.  Yeilding,  lb. 
5*9;  Fonter  e.  Hale,  3  Tea.  713,  713,  per  Lord  AlvAule;-;  O'Reilly  c  Tbomp- 
wn,  2  Cox,  !71 ;  Farkfaant  n.  Tan  CortJandt,  1  Johns.  Ch.  (N.  T.)  284,  385 ; 
FtuUqie  c.  Tbompaon,  lb.  149, 
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the  groDnd  of  his  having  in  part  performed  the  agreement, 
it  is  incambent  apon  him  not  only  to  show  hia  acts  of  part 
performance,  but  also  to  prove  to  the  satisfaction  of  the  court 
the  terms  of  the  agreement,  before  they  will  undertake  to 
enforce  it.^ 

§  494-.  As  to  the  degree  of  proof  which  will  safHce  in  snch 
cases,  it  is  obviously  quite  impossible  to  lay  domi  any  general 
rules.  But  it  may  be  remarked  that  mere  contrariety  in  the 
proofs  adduced  will  not  prevent  the  courts  from  decreeing  the 
execution  of  the  agreement ;  their  principle  is,  to  collect  from 
the  proofs,  if  they  can,  what  the  terms  of  the  agreement  really 
are.' 

§  495.  tn  some  of  the  earlier  cases,  this  principle  was  op- 
plied  with  extreme  liberality.  In  an  anonymous  case  reported 
by  Viner,  where  a  man  entered  and  built  upon  certain  land 
upon  the  faith  of  the  defendant's  having  told  him  that  his  word 
was  as  good  as  his  bond,  and  promised  him  a  lease  when  he 
received  his  own  from  the  landlord,  but  the  terms  of  the  lease 
to  be  given  were  not  proved,  it  spears  that  Lord  Chancellor 
Jefines  decreed  a  lease  to  the  plaintiff,  notwithstanding  the 
uncertainty  in  tiie  terms ;  for  he  considered  that  it  was  in  the 
plaintiff's  election,  for  what  time  he  would  hold  the  laud,  and 

1  Filling  v.  Armitago,  13  Vet.  78;  P«rkhnret  p.  Van  Cortlandt,  I  John».  Ch. 
Caa.  (S.  Y.)  273 ;  8.  C.  14  Johns.  Id  ;  Phillips  v.  TbompaOD,  1  Johns.  Cb.  Cas. 
131 ;  Sage  v.  McGnire,  4  Watu  &  S.  (Fa.)  228  ;  Frje  v.  Sheplar,  7  Barr,  (Pa.) 
91 ;  Greenlee  o.  Greenlee,  S2  Fenn.  State  K.  225  ;  Rankin  p.  Slmpaon,  7  Han. 
(Pa.)  471 ;  Moore  v.  SmaU,  lb.  481  ;  3tinu  b.  Sotheriand,  7  Barr,  (Pa.)  103 ; 
Hagns  V.  Walker,  S  Jones,  (Pa.)  178 ;  Charnley  v.  Btaabmj,  1  Harr.  (Pa.) 
18 ;  Shepherd  v.  BeTio,  9  Gill,  (Md.)  32 ;  Owings  c.  Baldirin,  1  Maryland,  Ch. 
Dec.  120;  Sbepberd  IT.  Shepherd,  lb.  244;  Beard  f.'Linthicuni,  lb.  845;  Ches- 
apeake and  Ohio  Canal  Co.  t>.  Yonog,  8  Maryland  R.  480 ;  ITingate  t>.  Dail,  S 
Harr.  81  J.  (Md.)  76;  Bowton  o.Bowton,  1  Hen.  &  Uunf.  (Va.)  91;  Thompaoii 
V.  Scott,  1  McCord,  Ch.  (S.  C.)  32;  Chnrch  of  the  Adrent  v.  Farrow,  7  ^ch. 
Eq.  (S.  C.)  878  ;  Goodwin  v.  Lynn,  4  Fort.  (Ala.)  297;  KnfV  Cord,  8  B.  Uon. 
(Ky.)  100 ;  Newman  v.  Carrdl,  8  Yerg.  (Tenn.)  18 ;  Shirley  tr.  Spencer,  4  ffil- 
mao,  (01.)  581-401. 

>  Mnody  v.  Jollifie,  6  MyL  &  Cr.  177;  BoardmaD  «.  Moatyn,  8  yea.467; 
Burns  v.  Sniherisnd,  tigira;  Bhodea  e.  Bbodes,  8  SaadC  Ch.  (N.  Y.)  379. 
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be  e]«cted  to  hold  during  the  defendant's  term  at  the  old  rent.^ 
The  proceeding  of  the  court  in  this  case  appears  to  have  been, 
as  Judge  Story  remarks,  "  to  frame  a  contract  for  the  parties, 
ex  cequo  et  bono,  where  it  found  uone."^ 

§  4^.  Again,  it  would  seem  to  have  been  formerly  quite 
an  approYed  rule,  where  there  was  no  proof  or  insufficient 
proof  of  the  contract  before  the  court,  to  send  the  case  to  a 
Master  to  ascertain  what  the  terms  of  the  contract  were.  Lord 
Hldon  mentions  a  case  as  having  occurred  before  Lord  Thur- 
low,  where  "  possession  having  been  delivered  in  pursuance  of 
a  parol  agreement,  and  a  dispute  arising  upon  the  terms  of 
the  agreement.  Lord  Thurlow  thought  proper  to  send  it  to  the 
Master,  upon  the  gronnd  of  the  possession  being  delivered,  to 
inquire  what  the  agreement  was.  The  difficulty  there  was  in 
ascertaining  that.  The  Master  decided  as  well  as  he  could,  and 
then  the  case  came  on  before  Lord  Hoaslyn,^  upon  farther 
directions,  who  certainly  seemed  to  think  Lord  Thurlow  had 
gone  a  great  way,  and  either  drove  them  to  a  compromise, 
or  refused  to  go  on  with  the  decree  upon  the  principle  on 
which  it  was  made."  *  Lord  Thurlow,  nevertheless,  adhered 
to  the  same  course  in  the  subsequent  case  of  Allan  v.  Bower, 
where  it  appeared  that  there  was  an  oral  agreement  by  the 
defendant's  testator  to  give  the  plaintiff  a  lease  of  cert^n 
premises.  His  Lordship  directed  die  Master,  who  had  refused 
to  admit  parol  evidence,  to  ascertain  and  report  what  the 
promise  was,  at  what  time  it  was  made,  and  what  interest 
the  tenant  was  to  ^nire  under  it  in  the  premises ;  upon  which 
order  evidence  was  reived,  proving  that  the  tenant  was  to 
hold  during  his  lifS^  and  a  lease  was  decreed  to  be  executed 
accordingly,'     And  so  Lord  Redesdale,  in  a  case  where  a^ 


I  fl  ViD.  Ab.  68J,  pi.  40. 
>  SteMfy,  Eq.  JdV.  g  764. 

3  Lord  Longhbormigb,  aftenrarda  created  Esri  of  Boesljn. 

4  Per  Lord  Eldon,  6  Yes.  470. 

«  Allan  tJ.  BowOT,  8  Bro.  C.  C.  149. 
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written  agreement  for  a  lease  was  held  imperfect,  as  not  «how- 
iag  the  term  for  which  it  was  to  be  granted,  said  that  if  there 
had  been  evidence  of  part  performance  he  must  have  directed 
a  farther  inquiry,  the  bill  not  suggesting  tmj  specific  term  of 
lease,  and  the  pleadings  and  evidence  being  both  silent  on  jihat 
point.' 

§  4>97-  Lord  Eldon's  remarks,  just  quoted,  show  a  strong 
bias  on  his  part  against  the  freedom  exercised  in  the  cases 
referred  to,  in  obt^ning  proof  of  the  terms  of  the  contract. 
And  subsequent  deciuons  show  that  the  same  view  is  gaining 
ground  with  the  courts.  Lord  Chancellor  Manners  has  very 
clearly  indicated  what  may  be  considered  at  this  day  the  pre- 
vailing doctrine.  *'  Where  there  is  contradictory  evidence  in 
a  case  that  ruses  a  doubt  in  the  mind  of  the  court, — that  is  to 
say,  where  the  case  is  fully  proved  by  the  party  on  whom  the 
onus  of  proof  lay, — -but  that  proof  is  shaken  or  rendered  doubt> 
ful  by  the  evidence  on  the  other  side,  there  the  court  will 
direct  a  reference  or  an  issue  to  ascert^n  the  fact ;  hut  where 
there  is  do  evidence  whatever,  would  it  not  be  introducing  all 
the  mischiefs  intended  to  be  guarded  against  by  the  rules  of 
the  court,  in  not  allowing  evidence  to  be  gone  into  after  pub- 
lication, and  holding  out  an  opportunity  to  a  party  to  supply 
the  defect  by  fabricated  evidence,  if  I  were  to  direct  such  an 
inquiry?  I  therefore  do  not  think  myself  at  liberty,  from 
the  evidence  in  this  case,  to  direct  the  reference  or  issue 
desired."  ' 

§  498.  The  third  and  last  of  those  classes  of  cases  in  which 
courts  of  equity  enforce  verbal  agree,ments,  notwithstan^ng 
the  Statute  (^  Frauds,  is  where  the  agreeuent,  fully  set  forth 
in  the  bill,  is  confessed  by  the  answer.'     The  reason  upon 

1  Clinan  d.  CoAe,  1  Sch.  &  Lef.  S2.  i 

9  SsTftge  V.  Carroll,  1  BaU  &  B.  S6S,  660,  6B1.  See,  ftlm,  Boardroan  ■>.  M<m- 
tyn,  6  Ym.  470 ;  BeTnoldg  r.  WariDg,  Tou.  S4S  ;  Story,  Eq.  Jnr.  S  16* ;  Sng- 
den,  Tendon  and  Pnrchasen,  ISO. 

3  Attorne^-Genenl  e.  Daj,  1  Yet.  Seo.  231 ;  Crofiton  v.  Banea,  1  Eq.  Cad. 
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which  this  rule  is  generally  sud  to  rest  is,  that  the  statute 
is  only  intended  to  prevent  fraud  and  perjury,  the  danger  of 
which  is  wholly  removed  by  the  defendant's  admission.  But, 
as  we  shall  hereafter  see,  it  is  settled  that  the  defendant,  not- 
withstanding such  admission,  may  insist  upon  the  statute,  and 
thus  defeat  any  recovery  upon  the  agreement ;  a  rule  with 
which  the  reason  just  alluded  to  does  not  seem  to  be  alto* 
getber  consistent.  For  if  the  removing  of  all  danger  of  per- 
jury, by  having  the  defendant  admit  the  agreement,  does  in 
fact  take  the  case  out  of  the  intent  of  the  statute,  his  sub- 
sequent reliance  upon  the  statute  of  course  cannot  avail  him. 
And  it  may  have  been  with  this  view  that  Lord  Bathurst  held 
that,  though  admitted  by  the  defendant,  a  verbal  agreement 
within  the  statute  could  not  be  enforced,  and  that  to  do  so 
would  be  to  repeal  the  statute.'  The  same  difficulty  opposes 
itself  to  what  Mr.  Justice  Story  has  suggested  as  another 
reason  which  might  perhaps  be  adduced  in  support  of  the 
general  rule  we  are  considering,  namely,  that  after  admission 
by  the  defendant,  the  agreement,  though  originally  by  parol, 
was  now  in  part  evidenced  by  writing  under  the  signature  of 
the  party,  which  was  a  complete  compliance  with  the  terms  of 
the  statute.'  In  a  late  case  in  Maryland,  it  was  urged  that  an 
answer  filed  by  a  defendant,  admitting  an  agreement,  and  not 
setting  up  the  statute,  could  be  read  against  his  creditors  after- 
wards  coming  in  to  resist  the  decree  for  specific  execution,  as 

Abr.  19;  S.  C.  Free.  Ch.  20S;  Sjmoadion  v.  Tweed,  Free.  Ch.  874;  liscon  v. 
Mertins,  3  Alk.  8  ;  CoHington  v.  Fletcher,  8  lb.  I5S ;  Ganter  e.  Halsej,  Am- 
bler, fiSS;  Child  b.  Godotphin,  1  Dick.  39  ;  Whitcbnrch  v.  Bevii,  2  Bro.  C.  C. 
see,  fiS7 ;  Sparrier  ».  FitzgenuM,  6  Tea.  fi48,  GSfi ;  Cooth  v.  Jackaon,  lb.  1! ; 
Altorner-Genaral  v.  Sitwell,  1  Ya  &  Coll.  (Exch.)  S83  ;  Harris  ti.  Knicker- 
bscker,  C  Weed.  (N.  Y.)  638;  Argeubrigbt  ».  Campbell,  3  Hen.  &  Munf. 
(Vs.)  144 ;  Holliogihead  v.  HcKenzie,  8  Georgia  R.  457 ;  Ellis  o.  Ellis,  1  Dbt. 
Eq.  (N.  C.)  841 ;  Switzer  tf.  Sklles,  8  Gilm.  (TI.)  629 ;  D^er  e.  Martin,  4  Scam. 
(HI.)  146 ;  Wooda  p.  Dille,  11  Ohio  R.  409 ;  McGowen  n.  West,  7  Mimouri  B. 
S69. 

1  Popbam  ■>.  E^ra,  LoOl,  808,  809. 

<'  Story,  Eq.  Jar.  $  7B9. 
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itself  a  memoraDdum ;  but  the  Chancellor  held  that  it  cotild 
not,  and  strongly  dissented  from  Judge  Story's  suggestion 
above  referred  to.^  Upon  the  whole,  the  soundest  reason 
which  can  be  assigned  for  this  rule,  impregnably  settled  as  it 
is  by  authority,  seems  to  be  that  the  defendant,  having  admit* 
ted  the  agreement  charged,  if  be  does  not  insist  upon  the 
statute,  is  taken  to  renounce  the  benefit  of  it;  the  maxim, 
guisque  renuntiare  potest  juri  pro  se  inirodueto^  being  appli- 
cable to  such  a  case.' 

§  499'  Where  the  defendant,  having  appeared  to  the  suit, 
makes  default  in  filing  his  answer,  and  the  bill  is  taken  pro 
eon/essOt  it  should  seem,  and  has  been  held  in  New  Hampshire, 
that  it  amounted  to  an  admission  of  the  contract  charged,  so 
as  to  entitle  the  plaintiflf  to  a  decree.'  Where  the  defendant 
has  once  admitted  the  contract  as  charged,  he  cannot  after- 
wards, when  the  plfuntiff  has  amended  his  bill  ii^  a  matter  not 
going  to  the  substance  of  the  contract,  retract  bis  admission.* 
And  the  same  rule  seems  to  hold,  where  the  phtinttS*  after- 
wards comes  in  for  a  decree,  upon  a  bill  amended  by  permis- 
sion so  as  to  cover  an  agreement  which  the  (^fendant  in  hia 
answer  had  confessed."  And  if  the  defendant,  after  having 
admitted  the  agreement,  should  die  before  a  decree,  upon  a  bill 
of  revivor  aguust  the  heir,  a  specific  performance  by  him  would 
be  decreed ;  for  the  principle  goes  throughout,  and  binds  the 
representative  as  well  as  the  ancestor.^ 

§  500.  An  important  question,  having  a  near  relation  to  the 
point  we  are  now  considering,  has  received  the  attention  of 


1  Winn  V.  Albert,  2  Maryland,  Ch.  Dec.  169.  Affirmed  od  appeal,  turn.  Al- 
bert t>.  Wion,  6  Maryland  R.  86. 

3  NewUnd  on  Contracts,  cap.  10,  p.  201 ;  1  Ponbl.  Eq.  B.  1,  cap,  3,  §  8,  note 
d;  Rondeau  v.  Wyatt,  3  H.  Bl.  68  ;  Spurrier  t>.  FiWgerald,  6  Ves.  648. 

3  Newton  v.  Swazey,  8  N.  H.  9.  See  James  o.  Rice,  1  Kay,  Ch.  231 ;  Wlu- 
ting  e.  Gould,  a  Wig.  R.  B52  ;  Eamay  v.  Groton,  18  LI.  R.  483. 

«  Spnnier  i>.  Fitqterald,  6  Ves.  648. 

0  Patterson  o.  Ware,  10  Ala.  R.  444. 

e  Attoraej-General  v.  D».y,  1  Ves.  Sen.  231 ;  Lacon  v.  Mertint,  3  Atk.  3. 
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Mr.  BaroD  Aldersoti,  namely,  whether  a  court  of  equity,  upon 
a  bill  filed  for  that  purpose,  will  first  reform  a  written  agree* 
ment  for  real  estate,  bo  as  to  embrace  or  exclude  certain  prop- 
erty, and  then  enforce  it  as  reformed,  the  mistake  being  ad- 
mitted by  the  answer.  In  the  case  before  him,  the  answer  did  . 
not  admit  the  mistake,  and  the  learned  Baron  thought  it  clear 
that  he  could  not  decree  a  performance,  after  reforming  tfie 
agreement  by  parol  evidence  admitted  for  that  purpose.  But 
upon  the  hypothesis  of  the  answer's  admitting  the  mistake,  he 
says ;  "  The  case  might  have  fallen  within  the  principle  of  those 
cases  at  law  where  there  is  a  declaration  on  an  agreement 
not  \X]  within  the  statute,  and  no  issue  taken  upon  the  agree- 
ment by  the  plea ;  because  in  such  a  case  it  would  seem  as  if, 
the  agreement  of  the  parties  being  admitted  by  the  record,  the 
case  would  no  longer  be  within  the  statute.  I  should  then 
have  taken  rime  to  consider  whether,  according  to  the  dicia 
of  many  venerable  judges,  I  should  not  have  been  authorized 
to  reform  aii  executory  agreement  for  the  conveyance  of  an 
estate,  when  it  was  admitted  to  bave  been  the  intention  of  both 
parties  that  a  portion  of  the  estate  was  not  to  pass."  ^ 

§  501.  The  general  rule  is  undoubtedly  clear,  that  in  order 
to  entitle  the  plaintiff  to  the  benefit  of  the  agreement  admitted 
by  the  answer,  it  must  appear  to  be,  in  all  its  essential  terms, 
the  same  with  that  charged  in  the  bill ; '  although  an  imma- 
terial variation  would  not  be  regarded,  and  although,  in  certun 
cases,  a  plaintiff  may  be  allowed  to  amend  his  bill  after  answer, 
in  order  to  avail  himself  of  the  agreement  admitted  by  it,  or  at 
least  may  have  his  bill  dismissed,  without  prejudice  to  his  filing 
a  new  bill  adapted  to  such  admitted  agreement.'     And  it  has 

1  Attornej'-Genem)  v.  Sitwdl,  1  Yo.  &  Coll.  (Exch.)  599.. 

«  Legal  t..  MlUer,  a  Vm.  Sen.  299 ;  Legh  p.  Hwerfield,  5  Ves.  «a;  Willi*  tr. 
Evuii,  S  BaU  &  Beat.  3S8 ;  Liadaay  e.  Lyndh,  3  Scb.  &  Lef.  1 1  Harria  v. 
Knickerbacker,  G  Wend.  (N.  Y.)  6S8. 

3  Lindaa;  o.  Lynch,  and  Harria  v.  Enickerbacker,  $vpra;  Willis  «.  Eraoa,  i 
BaU  ft  Beat  228 ;  Deniahm  p.  Little,  decided  1803  hj  Lord  B«de«dale ;  tee  oote 
to  Lindaaj  v,  Ljnch,  lupra. 
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beeD  held  hy  Sir  William  Grant,  at  the  Rolls,  that  the  role 
denying  to  the  plaintiff  a  decree  for  the  execadon  of  a  different 
sort  of  agreement,  an  agreement  of  a  diflerent  import  or  ten- 
dency from  that  laid,  was  not  infringed  by  allowing  the  pl^ntiff^ 
who  alleged  a  written  agreement,  the  benefit  of  the  defendant's 
admission  that  such  agreement  was  made,  though  by  parol ; 
r^arking  that  the  differeace  between  a  written  and  a  parol 
agreement  consisted  in  the  mode  in  which  they  were  evidenced, 
an  objection  which  did  not  at  all  depend  on  the  Statute  of 
Frauds.'  It  may  be  a  question  whether  proof  of  acts  of  part 
performance  in  the  case,  makes  it  an  exception  to  the  general 
rule  above  referred  to.  In  Mortimer  v.  Orchard,  where  the 
bill  stated  a  certain  agreement,  the  complainant's  witness  proved 
a  different  one,  and  the  two  defendants  by  their  answer  set  up 
an  agreement  which  differed  from  both.  Lord  Loughborough 
thought  the  bill  should  in  strictness  be  dismissed,  but,  as  there 
had  been  a  part  execution  of  some  agreement  between  the  par- 
ties, and  there  were  two  defendants  who  proved  the  agreement 
set  up  by  their  answer,  he  decreed  a  specific  performance  <^ 
the  agreement  confessed  by  the  answers,  and  required  the 
pluntiff  to  pay  the  costs.'  His  Lordship,  it  would  seem,  did 
not  come  to  that  conclusion  altogether  without  difficulty,  and 
the  doctrine  of  the  case  appears  to  conflict  with  the  established 
rule  in  regard  to  part  performance,  that  it  must  appear  to  be 
in  pursuance  of  tlie  contract  upon  which  relief  is  to  be  granted. 
§  5iM.  The  authority  of  this  case  would  seem  to  be  some- 
what shaken  by  the  decision  of  Ldrd  Redeadaie,  in  Lindsay  v. 
Lynch.*  There,  the  plaintiff,  having  been  previously  in  pos- 
session of  certain  premises,  alleged  a  parol  agreement  by  the 
lessor  to  give  him  a  farther  lease  for  three  lives.  The  lessor 
defendant,  by  his  answer  admitted  an  agreement  to  ^ve  him  a 


1  Spurrier  n.  Fitzgerald,  6  Ves.  G48. 
■  Mortimer  t.  Orcbard,  2  Tea.  !4S. 
3  Lindnj  v.  L^nclr,  3  Seh.  &  IaL  1. 
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&rther  lease  for  one  life,  whereupon  the  plaintiff  amended  his 
4>ill,  claiming  still  the  lease  for  three  lives,  but  praying,  in  the 
alternative,  that  if  that  was  not  decreed,  he  might  have  the 
lease  for  one  life.  The  plaintiff  showed  payment  of  rent  after 
the  agreement  made,  as  an  act  of  part  performance.  Lord 
Redesdale  said^  that  if  there  had  been  acts  of  considerable  ex- 
penditure, he  could  do  no  more  than  was  done  in  the  case 
before  Lord  Loughborough,  just  referred  to.  He  then  observed 
that  as  the  payment  of  rent  was  an  act  which  might  be  in  part 
execution  of  a  lease  for  one  life,  as  well  as  of  a  lease  for  three, 
there  was  no  ground  for  admitting  parol  evidence  of  the  latter, 
the  agreement  charged  in  the  bill ;  and  he  refused,  in  view  of 
the  course  Uie  pl^ntiff  had  taken  in  pleading,  to  allow  him 
to  ameud  so  as  to  obtain  a  decree  for  a  lease  for  one  life,  but 
dismissed  the  bill  without  prejudice  to  his  filing  a  new  one 
for  that  purpose.  Although  Lord  Loughborough's  decision  is 
not  in  terms  questioned  by  Lord  Redesdale,  yet  he  seems  to 
speak  of  it  with  some  uncertainty  as  to  its  correctness ;  and 
it  will  be  observed  that  the  payment  of  rent  was  admitted 
here  to  be  an  act  in  part  execution  of  gome  agreement,  as  in 
the  case  before  Lord  Loughborough, 


.dbyCooglc 


STATUTE   OP   FRAUDS.  [cH.  XX. 


CHAPTER   XX. 


§  503.  It  seems  to  be  of  considerab]e  practical  importance 
that  we  should  examine,  in  conclusion  of  this  treatise,  certain 
points  of  pleadiug  which  have  presented  themselves,  some  of 
'  them  involving  no  little  difficult,  in  cases  decided  upon  the 
Statute  of  Frauds.  And  in  so  doing,  it  will  be  convenient  to 
inquire,  first,  how  the  declaration  or  bill  should  be  framed, 
and,  aecondlff,  when  and  how  the  defence  upon  the  statute 
may  be  taken. 

§  504>.  We  have  seen  that  in  cases  where  the  plaintiff  ia 
allowed  to  recover  for  money  paid,  services  rendered,  etc.,  in 
pursuance  of  a  verbal  contract,  upon  which,  as  being  within 
tbe  statute,  be  cannot  maintain  an  action  directly  for  damages, 
be  must  clairh  upon  tbe  iniiplied  obligation  of  the  defendant  to 
give  compensation  for  what  he  has  received.^  On  the  other 
hand,  where  be  brings  an  action  upon  tbe  contract,  of  which 
a  memorandum  in  writing  has  been  duly  executed,  his  count 
must  of  course  be  special,  relying  upon  the  contract  itself.^ 

§  505,  But  it  is  not  necessary  to  state  in  tbe  declaration,  or, 
where  the  suit  is  in  equity,  in  the  bill,  that  «tbe  contract  has 
been  reduced  to  writing,  for  the  statute  has  made  no  altera- 
tion iu  tbe  rules  of  pleading;  and  where  the  plaintiff  declares^ 
as  he  might  at  common  law,  upon  tbe  agreement  generally, 


<  Antt,  g  124. 

s  Babcockn.  Bryant,  1!  Pick.  (Maa^)  134;  Quin  v.  Hauford,  1  mil,(N.T.} 
83 ;  Been  d.  Culver,  lb.  SS9  ;  E^der  v.  Warfield,  7  Hmt.  ft  Johna.  (Md.)  891 ; 
W«gnon  B.  Clay,  1  A.  K.  MsreL  (Ky.)  257. 
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without  stating  whether  it  is  in  writing  or  not,  it  will  be  pre- 
sumed to  be  in  writing,  and  if  the  making  of  the  agfreement 
13  denied,  he  is  simply  required  to  produce  the  memorandum 
in  evidence  at  the  trial  or  hearing.*  And  this  presumptioD 
of  the  existence  of  a  memorandum,  such  as  the  law  reqnires, 
extends  throughout  the  case ;  so  that  if  it  does  not  afSrma* 
lively  appear  that  there  is  no  memorandum,  the  plaintiff  will 
not  be  nonsuit  for  omitting  to  produce  one,"  and  after  verdict 
the  existence  of  it  will  be  presumed."  Of  coarse,  where  the 
defendant  pleads  so  as  to  involve  an  admission  of  the  contract 
cfiarged,  as  where,  to  an  action  upon  a  contract  of  guaranty,  be 
pleads  tender,  it  will  be  unnecessary  for  the  pluntiff  to  pro- 
duce a  writing.*  It  seems  to  be  now  quite  settled  that  the 
plaintiff  need  not  set  out  his  memorandum  in  his  replication, 
though  an  intimation  was  at  one  time  made  to  the  contrary,' 
§  506.  A  distinction  has  been  taken,  in  regard  to  the  ob- 


1  Spurrier  p.  TitzgeniA,  6  Yes.  fi48;  Rut  ir.  UobMn,  1  Km.  &  Sto.  G43; 
Cleavea  o.  Fosa.  *  Green).  (Me.)  I;  CUrk  t-.  Brown,  1  Hoot,  (Conn.)  78; 
Seymour  ».  MJtchel,  8  lb.  146 ;  Miller  v.  Drake,  1  Cwnes,  (N.  T.)  4S ;  HiDlard 
o.  Anstin,  17  Barb.  (N.  T.)  141;  Harrii  v.  Kniekerbacker,  6  Wend.  (N.  Y.) 
638 ;  Coles  e.  Bowne,  10  Paige,  Ch.  (N.  T.)  526  ;  Cbamptin  h.  Faiwb,  11  lb. 
405;  Cozine  v.  Graham,  2  lb.  1T7;  Gibbs  u.  Naah,  4  Barb.  (N.  T.)  449; 
Brown  V.  fiamee,  6  Ala.  R.  S94 ;  Brown  v.  Adams,  1  Stew.  (Ala.)  51 ;  Ferrine 
V.  Leacbnuui,  10  Ala.  R.  140 ;  Martin  v.  McFadin,  4  Litt  (Kj.)  340  ;  Baker  v. 
Jameaon,  3  J.  J.  Uarah.  (Ey.)  B47 ;  McDowell  t>.  Detap,  3  A.  K.  Manb.  (Ky.) 
S3 ;  DracB  v.  Wyat,  1  lb.  SS6 ;  Carroway  v.  Anderson,  I  Humph.  (Tenn.)  81  ; 
Townsend  v.  Sharp,  2  Over.  (Xenn.)  192;  Drayton  v.  Williams,  JDoug.  (Mich.) 
SI ;  Bean  v.  Valle,  2  Missoari  R.  1S6 ;  Miller  v.  Upton,  6  Ind.  R.  53 ;  Robinson 
r.  Tipton,  SI  Ala.  R.  595 ;  Walker  i>.  Richards,  S9  N.  H.  259  ;  Stem  v.  Brioksr, 
3  E.  D.  Smith,  401 ;  Piercy  v.  Adams,  22  Geo.  EL  109.  But  see  Smith  v.  Fah, 
16  B.  Mon.  (Ky.)  443.  .But  where  the  memoranduiD  of  a  purchase  of  merchan- 
3ise  is  the  bongbt  note  of  a  broker,  the  declaratiou  mnst  so  allege.  Rayner  n. 
Linthorne,  Ry.  k  Moo.  32S. 

■  Long  II.  Lewis,  IB  Gaoigia  R.  154. 

S  Kiting  D.  Vanderlyn,  4  Johns.  (N.  T.)  237.  See  Rann  v.  Haghea,  7  Term 
R.  350,  note  a. 

*  Middleton  v<  Brewer,  Peake,  15. 

fr  Wakeman  d.  Sijtton,  2  AdoL  &  £11.  78;  overraling  Lowe  o.  Eldred,  1  Cro. 
&  Mees.  239,  and  3  Tyrw.  234.    See,  also,  Lilly  e.  Hewitt,  11  Price,  494. 
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ligation  to  allege  a  writing,  betveen  the  cases  where  the  con- 
tract is  declared  on  by  the  plaintiff  and  where  it  is  pleaded 
by  the  defendant.  In  the  Queen's  Bench,  four  years  after  the 
eoactment  of  the  Statute  of  Frauds,  where  a  contract  of 
guaranty  was  set  up  in  defence,  and  the  plea  did  not  allege  it 
to  be  in  writing,  and  the  plaintiff  demurred,  the  demurrer  was 
allowed,  on  two  grounds,  one  of  which  was  that  "  although 
upon  such  an  agreement  the  plaintiff  need  not  set  forth  the 
agreement  to  be  in  writing,  yet  when  the  defendant  pleads 
such  an  agreement  in  bar,  he  must  plead  it  so  as  it  may  appear 
to  the  court  that  an  action  will  lie  upon  it,  for  he  shall  not 
take  away  the  pl^ntiff's  present  action  and  not  give  him 
another  upon  the  agreement  pleaded."^  It  will  be  observed, 
however,  that  the  plea  being  held  bad  also  upon  another 
ground,  the  case  is  not  decisive  of  the  point  above  quoted. 
And  it  seems  the  rule  does  not  apply  where  the  plea  is  of  tiile, 
in  the  party  pleading  and  as  against  the  other  party  claiming 
adversely,  in  property  for  the  sale  of  which  the  statute  makes 
a  writing  necessary.  Thus,  where  the  plaintiff  in  replevin  for 
growing  com  pleaded  a  ^.  fa.  under  which  the  sheriff  seized 
the  com  and  sold  it  to  the  plaintiff,  who  thus  became  possessed 
of  the  same,'  and  the  defendant  contended  that  the  plea  was 
bad  as  not  alleging  that  the  sale  was  in  writing,  it  is  reported 
that  the  court  were  against  him  on  that  point,  and  observed 
that  assignments  of  terms  of  years  were  commonly  pleaded 
without  a  statement  of  any  writing.' 

§  .507.  Where  the '  agreement  has  in  fact  not  been  reduced 
to  writing,  whether  it  so  appear  or  not  upon  the  bill,  the  plain- 
tiff in  equity  should  specially  allege  all  equitable  circumstances 
existing  in  his  case,  such  as  part  performance  and  the  like,' 
upon  which  he  intends  to  rely  to  avoid  the  bar  of  &.e  statute.' 

1  Case  D.  Bftrber,  T.  Eajoi.  451. 
«  Peacock  e.  Parvia,  3  Brod.  &  Biag.  36S. 

3  SomII  v.  OwiDgs,  I  Ud.  Ch.  Dec  863 ;  Meach  n.  Shme,  1  Chip.  (Verm.)  I8» ; 
Underbill  ».  Allen,  18  Ark.  R.  466;  Biglf  v.  Norwood,  U  Ala.  B.  1S8. 
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According  to  the  system  of  pleading  which  formerly  prevailed, 
it  would  have  been  sufficient  for  the  plaintiff  to  allege  the 
agreement,  and  then,  if  the  defendant  pleaded  the  statute,  he 
might  specially  reply  the  equitable  circumstances  to  meet  that 
plea.  Now  that  special  replications  in  equi^  are  practically 
abolished,  and  amendments  to  the  bill  after  plea  or  answer 
have  taken  their  place,  the  method  above  suggested  appears  to 
be  uniformly  pursued,  though  necessitating  an  informality  in 
the  plea.^  It  does  not  appear  to  have  been  ever  decided  that 
acts  done  in  part  performance  of  the  agreement  must  be  ex- 
pressly alleged  to  have  been  so  done ;  but  such  is  the  common 
and  probably  safer  course.' 

§  508,  Next,  as  to  die  manner  in  which  the  defendant  may 
take  advantage  of  the  Statute  of  Frauds,  where  an  action  for 
damages  is  instituted  or  a  specific  execution  sought  upon  an 
oral  agreement,  or  a  written  agreement  with  an  oral  variation, 
B&cted  by  its  provisions.  It  is  settled  that  he  must  by  some 
regular  pleading  take  advantage  of  it ;  and  that  if  this  is  not 
done,  the  court  will  not  itself  interpose  it."  For  a  contract 
within  the  Statute  of  Frauds  is  not  illegal ;  but  only  not 
capable  of  being  enforced  against  the  defendant  without 
writing ;  an  immunity  which  he  may  waive  if  be  sees  fit. 
The  several  methods  of  relying  upon  the  statute  appear  to  be 
these :  by  demurrer,  by  plea  of  the  general  issue,  by  answer, 
and  by  special  plea  in  bar. 

■  1  See  potl,  S  916.  QiKere,  whether,  once  the  ibrm  of  pleading  has  becoow 
well  Mtlled  in  theae  cues,  an  uueudment  woald  be  allowed  to  the  bill,  after 
plea  or  answer  letting  up  the  statute,  for  the  inteodacing  of  equitable  circum- 
■taoce*?* 

'  *  Meach  it.  Stone,  lupm. 

3  Yanpell  ■>.  Woodwan],  2  Band.  Ch.  (N.  Y.)  14S;  HarriMm  t>.  HarrieoD, 
1  Sid.  Ch.  Dec.  381 ;  Thornton  b.  Vaaghao,  3  Scam.  (HI)  SIS ;  Bnrke  v. 
Halej-,  2  Gilm.  (Hi.)  614 ;  Talbot  s.  Bowen,  1  A.  E.  Marsh.  (Ey.)  436 ;  .Trus- 
tees, etc.  V.  Wright,  12  III.  K.  4SS;  Switzer  v.  Skilet,  3  Gilm.  (Ill)  629  ;  Tar* 
leton  r.  Vietee,  1  lb.  470 ;  Oibome  n.  Endicolt,  6  Cal.  R.  149 ;  Adams  n.  P»- 
tiick,  SO  Verm.  (1  Shaw,)  616;  Amburger  e.  Marvin^4  E.  D.  Smith,  (N.  Y.) 
39S;  Lear  v.  Cbonlean,  28  HI.  B.  39. 
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§  509.  Where,  upon  the  face  of  a  bill  or  declaratioa  upon 
a  contract  within  the  statute,  it  appears  to  have  been  never 
reduced  to  writing-,  and  nothing  is  alleged  which,  according  to 
the  principles  of  a  court  of  equi^,  releases  the  case  from  the 
operation  of  the  statute,  it  would  seem  that,  by  settled  priiH 
ciples  of  pleading,  it  is  enough  for  the  defendant  to  demur. 
The  early  English  reports  appear  to  furnish  no  case  where 
such  a  demurrer  was  actually  allowed.  In  Ash  v.  Abdy, 
before  Lord  Nottingham,  a  few  years  after  the  enactment  of 
the  statute,  the  bill  stated  an  oral  agreement  and  the  defend- 
ant demurred ;  his  Lordship  overruled  tbe  demurrer,  npon  the 
ground  that  it  appeared  that  the  agreement  was  entered  into 
before  the  statute  was  passed.^  In  Howard  v.  Okeover, 
before  Lord  Bathurst,  a  demurrer  was  put  in  to  a  bill  for 
specilic  execution  of  a  contract  within  the  statute,  and  it  waa 
then  argued  that  it  appeared  by  the  bill  that  neither  the  d^ 
fendant  nor  any  person  by  him  authorized  had  signed  any 
agreement  in  writing,  and  that,  in  such  a  case,  what  would  be 
good  by  plea  might  be  urged  by  demurrer  ;  at  the  same  time, 
it  was  admitted  that  such  defence  to  a  bill  of  that  kind  was 
usually  insisted  on  by  plea.  The  demurrer  was  overruled  on 
other  grounds,  however,  and  no  decision  passed  upon  the 
point.'  Shortly  afterwards,  before  Lord  Thurlow,  where  an 
agreement  was  sought  to  be  enforced,  and  the  bill  relied  npon 
a  memorandum  in  writing  which  did  not  satisfy  the  require- 
ments of  the  statute,  and  alleged  also  certain  acts  in  part  ex- 
ecution of  the  agreement,  which  were  insufficient  to  justify  the 
decree,  his  Lordship  overruled  the  plea  as  double,  and  remarked 


>  Ash  V.  Abdy,  8  Swaiut.  684,  decided  I67S.  In  the  csm  of  Child  v,  Godol- 
phio,  1  Dick.  39,  Lord  Macclesfield  is  reported  to  have  said  that  nbere  a  Ull 
stated  an  agreement  genarallj,  a  demurrer  might  be  allowed ;  bnt  that  if  tbe 
agreement  wu  stated  to  be  in  writing,  the  plea  must  be  lupported  bj  an  ansmr 
denying  any  agreement  The  former  observation,  if  conectly  repcirted  in  Uie 
firtt  instance,  is  not  now  law.     See  ante,  i  &06. 

>  Howard  d.  Okeover,  3  Swanit.  421,  n. 
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^at  perb^  it  would  have  been  better  to  have  demurred  ;  for 
though  the  course  of  the  court  had  been  to  admit  pleas  of  the 
statute,  be  did  not  see  the  reason  for  it,  as  it  was  a  public 
statute.'  And  again,  where  the  bill  made  substantially  the 
Bsme  case,  and  the  defendant  pleaded  the  statute,  Lord  Thur- 
low  remarked  plainly  that  there  ought  to  have  been  a  demurrer 
instead  of  a  plea,  the  bill  stating  a  parol  agreement  and  there- 
fore  not  a  case  under  the  Statute  of  Frauds ;  the  plea  was, 
however,  finally  allowed.*  And  iu  a  case  before  the  same 
learned  judge,  in  1791,  and,  as  it  appears,  for  the  first  time, 
a  demurrer  was  allowed  to  a  bill  showing  an  oral  agreement 
within  the  statute  and  insufficient  part  execution  by  the  plain- 
tiff.' By  this  judgment,  and  that  of  the  Master  of  the  Rolls 
more  Recently,  the  propriety  of  demurring  in  such  cases  ap- 
pears to  be  estsblisbed  in  England ;  *  in  our  own  country  it 
has  been  graeralty  conceded."     And  it  would  seem  that  where 


1  Wbitbread  v.  Brocklmrft,  1  Bro.  C.  C.  iOi. 
>  WbitchnTCh  t>.  Bevii,  2  Bra.  C.  C.  5S9. 
3  Bedding  o.  Wilkea,  3  Bro.  C.  C.  400. 

*  Held  V.  Hatchiiuon,  1  Baav.  fi99,  Lord  Langdale,  M.  R.  See,  also,  Lord 
LoDgbboroQgb'B  remarks  in  Rondeau  v.  Wyatt,  i  H.  BL  68,  that  "  if  a  parol 
agreement  were  stated  in  a  court  of  law  and  there  was  a  demurrer,  whicb 
would  admit  (he  agreement,  jet  still  advantage  might  be  taken  of  the  statute.** 
In  a  late  case  in  the  English  Chancery,  where  the  bill  alleged  the  making  of  a 
verbal  agreement  for  the  purchase  of  real  estate,  with  certain  ciraumstances 
which  were  not  in  equity  sufficient  to  remove  the  objection  of  the  statnte,  a 
damnTrer  on  the  ground  of  the  statnte  was  allowed.  Bat  the  reasoning  of 
Turner,  L.  J.,  in  prononncing  judgment,  does  not  seem  to  be  correct.  He 
sajrs:  "  It  was  i^d  that  the  Statute  of  Frauds  could  not  be  made  available  as  a 
defence  hy  means  of  a  demurrer,  upon  the  ground  that  the  Statute  of  Frauds 
does  not  destrof  the  remedy  where  the  agreement  is  admitted,  as  it  is  said  it 
must  be  by  demurrer ;  but  the  agreement  which  must  according  to  the  statute 
be  admitted,  muBt  be  one  signed  by  the  party  to  be  chained ;  if,  therefore,  the 
agreement  alleged  by  the  bill  does  not  come  irithin  that  description,  the  admis- 
sion of  it  by  the  demurrer  will  be  of  no  avail  to  tiie  plaintifi'."  Wood  V.  Midgley, 
87  Eog.  Law  ft  Eq.  210. 

•  Corine'p.(3raham,3Paige,CL(N,T.)  182;  Green  p.  Armstrong,  iDenio, 
(N.  Y.)  Mi9,  US ;  Ueach  v.  Stone,  1  Chip.  (Verm.)  ISS ;  Black  n.  Black,  IS 
Geat^  R.  44S ;  Switcer  v.  Skiles,  3  Gilm.  (IU.)  eS9.    Where  a  bill  in  eqni^ 
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the  defendant  might  thus  demur,  a  plea  of  ^e  statute  must 
nov  be  held  irregular  and  be  overruled ;  for  it  would  not  go 
to  set  up  aoy  matter  not  appearing  upon  the  face  of  the  bill  or 
declaration ;  not  being  strictly  a  plea  of  the  statute  itself,  but 
of  the  fact  that  the  agreement  vfaa  not  put  in  writing,  to 
which  &ct  the  court  would  apply  its  legal  consequences.^ 

§  510.  The  i4>parrat  reluctance  of  the  English  courts  to 
allow  defence  upon  the  statute  to  be  taken  by  demurrer  would 
seem  to  have  grown  out  of  the  doctrine,  which  at  one  time 
received  some  countenance,  that  if  the  defendant  admitted  the 
fact  of  the  agreement  as  charged,  (which  is  the  efifect  of  a 
demurrer  to  the  bill  or  declaradou,)  the  agreement  must  be 
enforced,  notwithstanding  the  statute  was  insisted  upon  in  bar 
of  the  relief.  This  doctrine  no  longer  prevails,  the  defendant's 
reliance  npon  the  statute,  as  is  now  well  settled,  depriving  the 
plaintiff  of  the  benefit  of  the  admission.'  In  the  case  of  a  de- 
murrer to  a  bill  or  declaration,  there  is,  it  is  true,  no  separate 
and  express  reliance  upon  the  Statute  of  Frauds ;  but  the  asser- 
tion of  all  legal  objections  to 'the  plaintiff's  recovering  upon  the 
case  shown  is  implied  in  the  very  nature  of  a  demurrer. 

§  511.  In  the  next  place,  a  defendant  may  insist  npon  the 
benefit  of  the  statute  by  plea  of  the  general  issue,  or  in  equity 
by  answer  simply,  denying  the  fact  of  the  agreement  which 
the  plaintiff  charges  to  have  been  made.  This  puts  the  pltun- 
tiff  to  proof  of  the  agreement  at  the  trial  or  hearing,  and  be 
then  must  produce  a  writing.'     Where,  however,  the  bill,  in 


alleged,  that  A.  C.  of  T.  sold  land  and  directed  the  tnutee  to  conve]',  to  wMch 
bill  the  defendant  demarred,  it  seams  to  have  been  conudered,  in  the  Sapreme 
Court  of  MasBacbuseItt,  that  the  demnrrer  admitted  that  there  was  an  agree- 
ment in  writing  for  tbe  sale  and  conTeTsnce  of  tbe  land.  BJchards  r.  Biebards, 
9  Gray,  913. 

1  See  Lord  Thnrlow's  remarks  in  Whitcbnrch  t>.  Bens,  2  Bro.  C.  C.  559 ; 
Green  v.  AnnWrong,  1  Denio,  (N.  T.)  552 ;  Black  p.  BUek,  10  Qecwgia  B.  446. 

>  Poit,  §  616. 

3  Bntteinere  v.  Hayes,  6  Mees.  &  Wela.  4S6 ;  Johnson  e.  Dodgson,  8  Ih.  6SS ; 
Eastirood  c.  Keayon,  11  AdoL  &  EIL  438 ;  Leaf  i>.  Tuton,  10  Hees.  &  Well. 
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addition  to  the  allegation  in  general  terms  that  the  agreement 
was  made,  alleges  soch  acts  done  in  part  execution  of  it,  or 
other  equitable  circumstances  as  would  justify  the  court  in 
enforcing  it,  the  defendant  caunot  by  this  method  avail  himself 
of  his  defence  upon  the  statute,  but  must  directly  traverse  the 
all^adon  of  equitable  circumstances,  at  the  same  time  that  he 
pleads,  or  by  answer  insists  upon,  the  ktatnte  as  preventing  the 
plaintiff's  recovery  on  the  mere  verbal  agreement.^  And  this 
brings  us  to  the  most  important  class  of  cases  upon  the  subject 
of  the  present  chapter. 

§  512.  A  defendant  may,  by  special  plea  or  by  answer, 
expressly  interpose  the  statute  in  bar  of  the  pluntiff's  claim. 
Under  this  bead,  several  questions  arise ;  ^rst,  when  the 
statute  may  be  specially  pleaded  or  insisted  upon ;  secondly, 
the  proper  form  of  the  plea  or  answer  in  order  to  present  the 
defence  upon  the  statute ;  thirdly,  the  extent  of  the  defence 
thus  presented. 

§  513.  We  have  already  seen  that  it  is  open  to  (he  de- 
fendant, if  not  his  only  proper  course,  to  demur  where  the 
plaintiff  expressly  states  that  the  agreement  rests  in  parol. 
Where  he  does  not  by  bis  allegations  disclose  whether  it  is  in 
writing  or  not,  the  defendant  may  deny  that  it  is  in  writing 
and  insist  upon  the  statute  by  his  plea  or  answer. 

§  514i.  And  in  equi^,  although,  as  the  general  averment  in 
the  bill  of  an  agreement  may  be  understood  to  mean  an  agree* 
ment  in  writing,  the  plea  of  the  statute  has  rather  the  ^pear- 
ance  of  an  answer,  it  has  always  been  allowed  in  that  form. 


S9S ;  Beads  c.  Lnah,  e  Web.,  HarL  &  Gor.  180 ;  Conne  «.  Grahani,  S  Pwge, 
Ch.  (N.  Y.)  181 ;  Ontario  Buik  tr.  Root,  S  lb.  478;  Small  «.  Owing^  1  Md. 
Cli.Dec.  86S;  GireDB  tb  Calder,  2  Deaaana.  Cb.  (aC.)lTi;  Kay  v.  Cord,  6  B. 
Mon.  (Kj.)  100 ;  Fowler  v.  Lewie,  8  A.  K  Marsh.  (K7.)  443.  If  tbe  antwer 
deny  even  a  pand  agreamant,  the  bar  ia  of  coaree  complete,  and  tbe  plaintiff 
cannot  go  into  proof  of  bii  parol  i^reeineiit  Aakew  p.  Foyaa,  2  Desaau.  Cb. 
<&C.)  145;  Coothii.Jackson,S  Ves.  12;  Menu.  Chambers,!  lied.  Eq.(N.C.) 
126 ;  Dunn  v.  Hoore,  3  lied.  Bq.  (N.  C.)  864. 
1  Potl,  $  618. 
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But  if  the  bill  states  an  agreement  in  writing  and  seeks 
nothing  but  an  execution  of  that  agreement,  a  plea  that  there 
ig  no  agreement  in  writing  has  been  considered  improper,  be- 
ing no  more  than  ao  much  of  an  answer,* 

§  515.  It  waa  formerly  held  that  if  the  defendant,  by  his 
answer  in  chancery,  admitted  the  fact  of  the  agreement,  he 
could  not  avail  himself*  of  the  benefit  of  the  statute.  Lord 
Macclesfield  so  decided,'  and  Lord  Hardwicke,  if  he  did  not 
actually  determine  the  point,'  clearly  appears  to  have  been  of 
the  same  opinion.*  But  by  the  unbroken  course  of  more 
modem  decisions,  it  is  now  settled  that  although  the  defend- 
ant admit  the  agreement,  it  cannot  be  enforced  without  the 
production,  of  a  written  memorandum,  if  he  insist  upon  the 
bar  of  the  statute."  As  was  said  by  Sir  William  Grant,  "  it 
is  immaterial  what  admissions  are  made  by  a  defendant  who 
insists  upon  the  benefit  of  the  statute,  for  he  throws  it  upon 
the  plaintiff  to  show  a  complete  written  agreement,  and  it  can 
no  more  be  thrown  upon  the  defendant  to  supply  defects  in 
the  agreement  than  to  supply  the  want  of  an  agreement."' 


1  Per  Lord  Eldon  in  HoriBon  v.  Tomonr,  IS  Vea.  ISS.  And  aee  Stoiy,  Eq. 
Jur.  §  762,  aolt. 

>  Child  V.  Godolphio,  1  Dick.  8S ;  a  C.  cited  9  Bro.  C.  C.  S6S ;  Cluld  9, 
Combw,  S  SwuiBt,  128,  ttete, 

3  Cottinglon  V.  Fleteher,  !  Alk.  ICO.  It  u  to  ttiii  case  tlut  Lord  Loof^bor^ 
OQgli  *eemi  to  refer  when  he  ujs,  (Hoore  v.  Edwnrds,  4  Yes.  S4,}  "  lliere  ia 
n  case  in  AtkfDs  that  misleadi  people  where  Lord  Hardwicke  ia  stated  to  have 
Dreirnled  the  defeDce  upon  the  atatute  meiefy  on  tbegroand  that  the  agreemeDt 
waa  adnutted.  I  had  occanon  to  look  into  that,  and  it  is  a  complete  mivtate- 
ment.  It  appean  by  Lord  Hardwicke'a  own  notea  that  it  was  upon  the  agree- 
ment haviog  been  in  part  ezecnted  that  he  detennined  the  caae." 

*  See  hii  iHcttun  in  I^con  v.  MertinB,  8  Atk.  S. 

s  Ejrre  V.  Iviaon,  and  Stewart  v.  Caraleaa,  cited  2  Bro.  C.  C.  963,  664 
Waltara  v.  Morgan,  3  Cos,  8SS ;  Whitbread  fc  Brockhoiat,  1  Bro.  C.  C.  4t< 
Whitchurch  v.  Beria,  3  lb.  fi59,  fi68,  BG9 ;  Bondeao  n.  WjUt,  2  H.  Bl.  68 : 
Hoore  D.  Edwarda,  4  Vea.  38 ;  Cooth  t>.  Jackmi,  6  Vea.  17,  37;  Bowes.  Teed, 
lftTea.87G;  Blagden  v.  Bradbear,  12  Ve&  466,471;  Eine  v.  BaUe,  2  BaU  & 
Beat  348. 

<  Blagden  p.  Bradbear,  tupra. 
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The  American  courts  have  bIbo  fully  accepted  this  doctrine.* 
It  is  hardly  necessary -to  say  that  the  defendant  is  not  debarred 
from  thus  insisting  upon  the  statute,  by  the  bill's  alleging  that 
the  agreement  has  been  in  part  performed ;  for  the  part  per- 
formance can  have  no  other  effect  than  to  let  in  the  plaintiff  to 
prove  the  contract  aliunde  where  it  is  not  confessed.* 

§  516.  According  to  a  case  before  Lord  Thurlow,  it  would 
seem  to  have  been  considered  by  him  that  where  a  bill  in 
equity  charges  acts  of  part  performance  or  other  equit^le  dr- 
cumstances  to  avoid  the  bar  of  the  statate,  it  is  impossible  for 
the  defendant  to  plead  the  statute  in  bar ;  for  in  that  case  the 
plea  averring,  first,  that  there  was  no  contract  in  writing,  and 
secondly,  that  there  had  been  no  acts  done  in'part  pecformance, 
was  overruled  as  double."  The  bill,  in  fact,  seems  to  have 
asserted  two  grounds  of  relief,  a  written  agreement  and  acts 
done  in  part  performance,  thus  making  a  double  case,  both 
branches  of  which  the  defendant  sought  to  meet  in  hia  plea. 
It  is  remarked,  however,  by  a  much  esteemed  writer,  that  it 
may  be  questionable  whether,  at  this  advanced  era  of  equity 
fJeading,  such  an  objectioD  should  be  suffered  to  prevail,  as 
this  mode  of  pleading,  though  undoubtedly  loose  and  improper, 
technically  speaking,  had  been,  for  a  period  long  preceding, 
acknowledged  and  tolerated.* 


1  ThompKDo.  Tod,  F«tC.C.8S8  ;Ste«n»t>.  Hubbard,  8  GreenL  (Me.)  S22 ; 
Argenbrigbt  t>.  Campbell,  9  Hen.  &  Miiiif.  (7a.)  144  ;  Winn  v.  Albert,  2  Md. 
Ch.  Dec.  169 ;  S.  C.  nam.  Albert  o.  Winn.  6  Ud.  B.  66 ;  HolUngshead  v.  Mo- 
Kencie,  S  Geo.  R.  4fiT ;  Barnes  v.  Teagae,  1  Jonee,  Eq.  (N.  C.)  277 ;  Hiomp- 
Mn  V.  Jamesson,  1  Cranch,  C.  C.  S96. 

3  Thompson  r.  Tod,  Peters,  C.  C.  380. 
-    3  Wbitbread  t>.  Brockhurst,  1  Bro.  C.  C-  404. 

*  Beamea'a  Elemenla  of  Pleas  in  Equity,  1 74.  Such,  also,  would  seem  to  be 
the  incliDatioD  of  Lord  Bedesdale's  mind,  from  a  comparison  of  the  several 
paiMgea  of  his  work  on  Pleading,  (Mitf.  PI.  240,  248,  2S6,  267,)  bearing  upon 
&m  qnestion.  In  Ms  second  edition  he  states  the  settled  rule  to  be  that  "  if  any 
Dutter  is  charged  in  the  UU,  which  raay  avoid  the  bar  created  bj  the  statute, ' 
that  matter  must  be  denied  by  way  of  averment  in  the  plea,  and  mnst  be 
denied  particnlariy  and  precisely  by  way  of  answer  to  support  the  plea."  (pp. 
42* 
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§  516.  a.  Whether  the  rule  that  a  defendant  ni^  tnnst 
upon  the  statute,  though  admitting  the  agreement  charged, 
applies  equally  in  cases  (^  trusts,  is  a  qoeatioQ  which  has  beoi 
agitated  to  some  ezteut,  and  is  of  manifest  importance.  Lord 
Redesdale  speaks  of  it  as  a  question  "  upon  which  it  may  be 
very  difficult  to  make  a  aatisfactory  distiaction."  ^  The  admi»- 
non  of  the  trust  by  the  defendant's  answer  is  susceptible,  it  is 
said,  of  being  considered  as  a  declaration  of  trust  in  writing.' 
But  at  the  same  dme  it  is  admitted  that  to  the  same  ezteut, 
as  admission  of  an  agreement  must,  upon  die  same  ]Hinciple, 
be  considered  as  a  memorandum  of  the  i^eement,  and  that 
it  is  difficult  to  see  why  the  defendant  should  not  be  allowed 
to  insist  upon  the'atatute,  notwithstanding  such  admission,  in 
one  case  as  well  as  in  the  other.'  Indeed,  it  may  well  be  said, 
that  whether  the  admission  in  either  case  is  or  is  not  properly 
to  be  taken  as  a  manifestation  of  the  trust  or  a  memorandum 
of  the  agreement,  within  the  meaning  of  the  statute,  must 
■depend  upon  the  question  whether  the  defendant  ia  allowed 
nevertheless  to  insist  upon  the  statute.  If  he  is,  it  can  hardly 
be  that  his  admission  amounts  to  the  required  manifestation  or 
memorandum,  seeing  that  it  ia  in  his  power  to  nullify  the 
whole  e0ect  of  it  in  the  same  [heading.* 

§  517.  We  have  seen  at  an  earlier  page  that  a  man  might 
be  convicted  of  perjury  for  falsely  swearing  to  a  contract 
within  the  Statute  of  Frauds,  on  the  ground  that  the  testimony 
was  not  immaterial  when  in  feet  it  proved  the  promise; 
though  it  might  have  been  incompetent,  if  objected  to  in 
season.^  It  has  been  held,  however,  by  Chief  Jusdoe  Abbott, 
at  nigipritu,  that  where,  ra  an  aiwwer  in  chancery  to  a  bill  filed 


213-214.)    Inhialut  edidoDtbeitatasthuMirhat  Aocf  &«mtlien)l«,defemiig, 
appaientif  mth  WNoe  reluctance,  lo  Lord  Thnrlow'B  deuimon  io  Wbitbread  v. 
Brockharst     S«e  ante,  |  G07,  u  to  thii  difficulty  in  reg&rd  to  the  nunner  of 
pleading  baviog  grown  out  of  the  dinue  of  special  replicatioos. 
1  Mitf.  Eq.  PI.  26B.  »  Ibid. ;  Story,  Eq.  PI.  §  766.  >  Ibid. 

*  AnU,  $  498.  >  Ante,  $  185.     ' 
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against  the  delendaut  for  a  specific  performance  of  aa  agree- 
ment rdiadng  to  the  purchase  of  land,  the  defendants  denied 
having  entered  into  any  such  agreement,  and  relied  upon  the 
Statute  of  Frauds,  they  were  not  guihy  of  penury  upon  its 
being  proved  that  tbey  had  entered  into  sadk  an  agreement 
verbally.  The  Chief  Justice  said:  "The  statute  for  the 
wisest  reasons  declares  that  agreements  of  tbis  description 
shall  not  be  enforced  unless  they  are  reduced  into  writing. 
These  defendauts,  therefore,  having  insisted  upon  the  statute 
in  their  answer,  the  question  is  whether  under  such  circum- 
stances, the  denial  of  an  agreement  whidi  by  the  statute  is  not 
binding'  upon  the  parties  is  material.  I  am  of  opinion  that 
it  was  utterly  immaterial.  It  is  necessa^  that  the  matter 
bwmh  to  and  said  to  be  false  should  be  material  and  revelant 
to  the  matter  in  issue.  The  matter  here  sworn  to  is  in  my 
Jodgment  immaterial  and  irrelevant,  and  the  defendants  must 
be  acquitted."^  In  this  case,  it  will  be  observed,  the  testimony 
given  by  the  defendants  did  not  prove  the  contract,  all  parol 
proof  of  it  having  been  barred  by  dieir  reliance  upon  the 
statute ;  whereas  in  the  case  before  referred  to,  that  bar  not 
having  been  interposed,  the  testimony  was  competent  and 
material,  and  did  prove  the  contract.  Lord  Mansfield  relates 
a  case,  which  be  speaks  of  as  remarkable,  where  the  defendant 
bought  an  estate  for  the  plaintiff;  there  was  no  writing,  nor 
was  any  part  of  the  money  paid  by  the  plaintiff;  the  defend- 
ant articled  in  his  own  name  and  refused  to  convey,  and  by 
his  answer  denied  any  trust ;  parol  evftence  was  r^ected,  and 
the  bill  was  dismissed;  the  defendant  was  afterwards  in- 
dicted for  peijury,  tried,  and  convicted  upon  evidence  of  the 
plaintiff  confirmed  by  circumstances  and  the  defendant's  deo- 
larations ;  the  pluntiff  then  petitioned  for  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  stating  this  conviction,  but 


1  Bex  V.  DniutoD,  By.  &  Moo.  109. 
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the  bill  was  dismissed  because  the  conviction  was  not  evidence.* 
It  would  appear  from  his  Lordship's  account  of  the  case  that 
the  Statute  of  Frauds  was  insisted  upon  by  the  defendant,  as 
upon  no  other  ground  could  parol  evidence  of  the  contract 
have  been  r^ected.  If  so,  it  conflicts  with  the  decision  of 
Chief  Justice  Abbott,  and  is  overruled  by  it  so  far  as  the  pro- 
priety of  the  conviction  for  perjury  is  concerned ;  but  it  seems 
it  may  stand  upon  the  general  rule  that  when  the  defendant 
does  not  choose  to  admit  the  agreement  and  thereby  waive  the 
benefit  of  the  statute,  the  truth  of  his  denial  cannot  be  inquired 
into  by  means  of  par<d  evidence. 

§  51B.  .The  next  question  is  upon  the  form  or  ingredients 
of  a  proper  plea  8r  answer  insisting  upon  the  statute.'  In 
equity,  the  defendant's  plea  of  the  statute  must  contain  nega- 
tive averments  to  the  effect  that  there  was  no  writing  executed 
as  required  by  the  statute.'  And  when  the  bill  charges  any 
such  equitable  circumstances  as  might  avoid  the  bar  of  the 
statute,  they  must  be  traversed  generally  by  way  of  averment 
in  the  plea,  and  particularly  and  precisely  by  way  of  answer  to 
support  tiie  plea.*     So,  also,  where  the  bill,  thou^  not  stating 


1  Bartlett  n.  FJckenpll,  Trio.  T.  82  &  33  Geo.  11.  died  in 
I  Burr.  229S,  and  4  East,  S77,  tn  luXit. 

1  For  form  of  plea  of  tbe  ststuta  to  UU  for  Bpecific  perfonnance  of  a  parol 
agreemeat,  accompanied  by  an  aoBwer  to  tbe  mattera  Hated  in  the  bill  tending 
to  Bbov  part  periarmaiice,  see  Wliitcbiireli  c.  Bevia,  2  Bro.  C.  C.  JtSS ;  2  Van 
Hejtbayaen's  £q.  Draft.  107.  For  form  of  answer  inaialing  an  the  aame  benefit 
of  the  statute  as  if  it  bad  been  pleaded,  see  Curtis,  Eq.  Free.  197,  198. 

*  Mttf.  Eq.  FI.  26S  i  Wei*  Eq.  H.  320 ;  Stewart  o.  Careless,  cited  2  Bro. 
C.  C.  S6S ;  JDick.  42 ;  Moore  t>.  Edwards,  4  Tea.  23 ;  Bowen  c.  Cator,  lb.  91 ; 
Evans  V.  Harris,  i  Yet.  &  Bea.  364 ;  Mussell  v.  Cooke,  Prec.  Ch.  633  ;  Beau  v. 
Talle,  2MaR.12e. 

*  Taylor  d.  Beech,  1  Yea.  Sen.  297 ;  Bowen  v.  Cator,  4  Yea.  01 ;  Bowe  e 
Teed,  10  lb.  378 ;  Evans  v.  Harris,  2  Yes.  k  Bea.  SG4 ;  Cooth  v.  Jackron, 
e  Yes.  12;  Hall  v.  Hall,  1  Gill,  (Ud.)  SS3 ;  Cozine  i>.  Graham,  2  Paige,  Ch. 
(N.Y.>177;  Champlin0.Fari>h,  11  Paige,  Ch.(N.Y.)  40&;  HarrU  r.  Knick- 
erbacker,  A  Wend.  (N.  Y.)  63S  ;  Thompson  t.  Tod,  PeL  C.  C.  3B8 ;  Chamben 
V.  Massey,  7  Ired.  Eq.  {N.  C.)  288;  Meach  t>.  Stone,  I  CUp.  (Yenn.)  188; 
Miller  v.  Gotten,  5  Geo.  K.  341 ;  TarleUin  i>.  Vietes,  1  Gibn.  (Bl.)  470.  Bat 
seeonfe,  §&16. 
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any  such  equitable  circumstancea,  alleges  the  agreement  to 
have  been  in  writing,  and  charges  fects  in  evidence  thereof, 
negative  averments  must  be  put  in  by  the  defendant  against 
these  allegations.*  At  law,  the  earUer  caa^  leave  it  doubtful 
whether  the  correct  practice  was  to  couple  the  plea  of  the 
statute  with  a  denial  that  the  contract  sued  upon  was  reduced 
.to  writing  according  to  its  requirements.  In  Lilley  v.  Hewitt, 
decided  in  the  Exchequer  in  18!^,  the  action  was  upon  a 
guaranty,  and  the  plea  averring  that  there  was  no  agreement 
or  note  or  memorandum  stating  the  consideration,  in  writing 
signed  by  the  defendant,  was  held  bad  on  special  demurrer. 
Mr.  Baron  Wood,  with  whom  the  rest  of  the  court  appear  to 
have  concurred,  said  the  plea  appeared  to  him  to  be  altogether 
new,  that  be  had  never  before  met  with,  nor  did  he  ever  hear 
(^,  such  pleas  as  a  bar  to  an  action  of  that  nature,  and' he 
condemned  them  in  the  strongest  language,  as  leading  to  great 
prolixity  and  confusion  in  pleading.^  But  in  Maggs  v.  Ames, 
a  few  years  later,  the  Court  of  Common  Pleas  held  a  similar 
plea  to  be  good ;  without  any  allusion  made  to  Lilley  v. 
Hewitt  by  the  court  or  in  argument.'  Again,  Lord  Tenter- 
den,  in  the  House  of  Lords,  where  a  similar  plea  was  presented, 
said  he  inclined  to  think  it  bad  ;  but  he  did  not  find  it  neces- 
sary to  pass  upon  the  point.*  In  1833  the  New  Rules  were 
pa^ed,  by  which,  among  other  things,  it  is  ordered  that  the 
general  issue  shall  operate  only  as  a  denial  in  feet  of  the  ex- 
press contract  or  promise  alleged,  or  of  the  matters  of  fact 
from  which  the  contract  or  promise  alleged  is  implied  by  law.' 
It  was  soon  settled  that  under  the  general  issue,  as  thus  re- 
stricted, the  defence  of  want  of  written  memorandum  might 


1  Etmb  v.  Hum,  2  Yea.  &  Bea.  864 ;  and  see  Jonei  c  Dstu,  16  Ves.  262. 
»  Lilley  v.  Hewitt,  11  Price,  4M. 

3  Haggi  f.  Ames,  i  Bing.  470.    The  rorm  there  niBlained  la  inserted  hy  Mr. 
Chittf  in  hia  volnme  of  Precedent.    2  Chit  PI.  SOS. 

4  LfMgbt  V.  Walker,  S  Bligh,  N.  B.  1. 
a  HiL  T.  4  WiU.  IV. 
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still  be  taken,*  and  thereby  the  case  <^  Ma^s  v.  Ames  is 
considered  to  be  overruled.  Later  cases  have  established  that 
a  plea  that  the  alleged  agreement  was  not  reduced  to  writing, 
etc.,  is  bad  on  demurrer,  as  amounting  to  ao  argumentative 
denial  of  the  contract  or  of  tbe  facts  from  which  it  is  implied 
by  law,  within  the  New  Rules." 

§  519-  The  language  of  the  plea  or  answer  in  setting  up 
the  statute  must  be  clear  and  explicit  to  that  end.  Where  a 
defendant  by  his  answer  formally  alleged  that  no  formal  note 
of  the  agreement  charged  was  made,  and  denied  that  any  bind- 
ing agreement  ever  existed,  but  did  not  expressly  claim  tbe 
beneSt  of  the  Statute  of  Frauds,  he  was  held  to  be  not  entitled 
to  the  benefit  of  k  at  the  bearing.^  So  with  ao  all^atioD  in 
the  answer,  "  that  the  contract  is  void  in  law  and  that  die  de> 
fendant  is  not  bound  to  perform  tfae  same."*  A.nd  where  the 
answer  to  a  bill  for  the  specific  performance  of  a  contract  £or 
the  sale  of  land,  set  up  that  the  writing  produced  was  signed 
by  tbe  defendant  for  another  purpose  and  not  to  acknowledge 
the  agreement,  and  concluded  with  submitting  to  the  court 
whether  it  were  "  such  an  agreement  as  was  required  by  law 
aud  equity  to  compel  tbe  defendant  to  make  the  sale  and  con> 
veyance  claimed,"  etc.,  the  Supreme  Court  of  tbe  United 
States  doubted  whether  it  was  a  sufficient  setting  up  of  the 
statute,  though  they  did  not  find  it  necessary  to  determine 
the  point.' 

§  5^.  Next,  as  to  the  extent  of  tbe  protection  afforded  the 


1  JohoBon  V.  DodgMm,  2  Meei.  ft  Web.  6fi3 ;  Battemere  v.  Hayes,  6  Mees. 
&Welfi.46e;  Eastwood  c  Eeuyon,  11  AdoL  ft  £11.  488. 

>  Leaf  r.  TnCon,  10  Meea.  &  Web.  S9S ;  Rwde  c.  Lamb,  6  WeU.,  HuH.  & 
Gord.  180. 

3  Skiqper  t>.  McOonall,  2  De  Gex  k  S.  SflS. 

1  Vanpell  ».  Woodward,  S  Sandf.  Ch.  (S.  Y.)  148.  See,  abo,  Rhodes  v. 
Rhodes,  8  lb.  288. 

s  Bart}'  D.  Coombe,  1  Pet  (S.  C.)  640.  See,  &rther,  od  thti  aabject,  Small 
t>.  Owing*,  1  Md.  Ch.  Dec.  369 ;  Barruon  «.  Harrison,  lb.  SSI ;  Edelb  v.  Clark- 
ton,  3  B.  Mon.  (Ej.)  81. 
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defeodant  by  bu  plea  or  answer  setting  ap  the  statute.  This 
presents  the  inquiry,  whether  he  is  thereby  protected  from  dis- 
covery as  to  the  fact  of  the  making  of  the  agreemeDt;  and  it 
is  a  question  the  most  difiicult  in  itself,  and  the  most  embar- 
rassed by  conflicting  decisions  and  dicta,  of  any  which  have  so 
far  arisen  upon  the  subject  of  pleading  under  the  Statute  of 
Frauds. 

§  5H.  The  position  that  the  defendant  cannot  plead  the 
statute  in  bar  of  the  discovery,  is  principally  rested  upon  the 
rule  of  equity,  that  every  defendant  is  bound  to  coafess  or 
deny  all  facts  which,  if  confessed,  would  give  the  plaintiff  a 
claim  or  title  to  the  relief  prayed,  and  that,  as  equity  would 
dewee  a  parol  agreement  if  confessed,  the  defendant  must 
confess  or  deny  it.  "  But  in  applying  this  rule,"  says  an  emi- 
nent writer,  with  a  force  and  discrimination  displayed  by  none 
other  upon  this  vexed  question,  *'  it  is  previously  material  to 
ascertain  whether  the  Statute  of  Frauds  has  not  in  such  a 
case  relieved  the  defendant  from  this  general  obligation.  The 
prevention  of  fraud  and  perjury  is  the  declared  object  of  the 
statute ;  and  the  decreeing  of  a  parol  agreement  when  con- 
fessed by  the  defendant,  and  the  statute  not  insisted  on,  is 
evidently  consistent  with  such  object ;  nam  gutsgue  renuntiare 
potest  Juri  pro  ae  introducto.  But  if  thfe  defendant  be  bound 
to  confess  or  deny  the  parol  agreement,  his  answer  must  be 
either  liable  to  contradiction  or  not  liable  to  contradiction.  If 
the  defendant's  answer  be  liable  to  contradiction  by  evidence 
aliunde,  the  evil  arising  from  contradictory  evidence,  which  the 
statute  proposed  to  guard  against,  would  necessarily  result. 
If  the  defendant's  answer  be  not  liable  to  contradiction  by  evi- 
dence aliunde,  the  rule  would  furnish  a  temptation  to  perjury, 
by  giving  the  defendant  a  certain  interest  in  denying  the 
agreement ;  since  if  he  confessed  it,  he  would  be  bound  to 
perform  it.  If  the  defendant  be  bound  to  confess  or  deny  the 
parol  agreement  insisted  on  by  the  plaintiff,  one  of  the  above 
consequences  would  necessarily  ensue ;   which  of  the  two  is 
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likely  to  prove  the  moat  mischievous,  were,  perhaps,  difficult 
to  decide ;  for  though  the  perjury  which  may  take  place  if 
contradictory  evidence  were  allowed,  is  an  evil  of  conaderable 
size,  yet  the  d^endant  being  liable  to  be  contradicted,  might 
(^rate  as  a  check  on  his  falsely  denying  that  which  was  truly 
alleged."^ 

§  522.  And  so  Lord  Thurlow,  upon  one  of  several  occasions 
on  which  a  case  presenting  this  question  was  argued  before 
hitn,  remarked  that  the  court  had  laid  down  two  exceptions, 
by  which,  if  tbey  were  to  be  sustained,  it  amounted  to  the 
same  thing  as  if  the  statute  had  made  the  exception  of  the  two 
cases,  that  is,  where  tlie  agreement  is  confessed  by  the  answer, 
or  where  there  is  a  part  performance ;  that  in  the  latter  case 
the  defendant  most  answer  to  the  agreement  as  well  as  to  tiie 
part  performance ;  that  as  to  the  former,  it  was  a  clear  excep- 
tion from  the  statute,  that  the  danger  of  fraud  and  perjury 
was  avoided,  where  the  defendant  admitted  the  agreement; 
that  if  the  par^  might  or  might  not  take  advantage  of  the 
statute  by  insisting  or  not  insisting  apon  it,  there  was  no  foun- 
dation for  the  exception,  but  if  the  exception  was  founded,  it 
made  it  like  any  other  equitable  case.  "  But,"  he  asks,  "  wlat 
will  become  of  the  statute  1  The  agreement  will  not  be  sus- 
tained, unless  the  defendant  confesses  the  agreement  by  his 
answer ;  you  shall  not  prove  it  aliunde."  Nevertheless,  he 
comes  to  the  conclusion  that  even  if  the  bill  stated  only  the 
agreement,  without  alleging  part  performance,  a  pure  plea  of 
the  statute  would  not  suffice,  but  the  defendant  must  answer  to 
the  agreement.' 

§  523.  Again,  it  is  obvious,  upon  a  careful  examination  of 
the  cases,  that  the  doctrine  that  the  defendant  could  not  plead 

1  FonbL  Eq.  Book  L  Cl»p.  DI.  g  8,  note  d. 

3  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  56S,  667.  Stich  tetmt  to  be  the  cooclo- 
aion  of  his  Lcrdahtp,  and  ii  the  onlj  one  irhich  makes  the  report  of  the  caw 
(which  is  quite  defective  and  confused)  consistent  with  itself.  See  Ur.  Belfs 
note  to  page  Oti7  of  the  report 
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tbe  statute  in  bar  of  the  discovery  as  to  the  fact  of  the  a^ee- 
meat,  is  closely  connected  with  the  doctrine,  which,  as  we  have 
seen,  is  no  longer  maiutuned,  that  upon  a  confession  of  tbe 
agreement  by  answer  tbe  court  will  enforce  it,  although  tbe 
defendant  insist  upon  the  benefit  of  the  statute.  Thus,  Lord 
Tburlow  says,  in  tbe  case  just  referred  to :  "  Where  a  court  of 
equity  said  that  if  a  parol  agreement  came  out,  there  should 
be  a  specific  performance,  they  said  it  was  matter  of  hones^  to 
carry  it  mto  execution.  If  I  say  that  upon  a  parol  agreement 
appearing  it  shall  be  performed,  I  must  say  I  sliall  compel  the 
discovery  whether  there  was  a  parol  agreement  or  not,"  ^  for, 
as  he  adds  in  another  place,  "  tbe  discovery  is  only  wi  incident 
to  tbe  natural  justice  of  performing  (be  unwritten  agreement."* 
And  so  Lord  Macclesfield  sud  in  an  early  case :  "  Tbe  defend- 
ant ought  by  answer  to  deny  the  agreement,,/^  if  she  confessed 
the  agreement  tbe  court  would  decree  a  performance,  notwith- 
standing the  statute,  for  that  such  confession  would  not  be 
looked  upon  as  peijnry,  or  intended  to  be  prevented  by  the 
statute."  ^  It  is  thus  apparent  that  tbe  doctrine  against  allow- 
ing the  statute  to  be  pleaded  in  bar  of  the  discovery,  has  been, 
by  the  course  of  later  and  sounder  decisions,  deprived  of  its 
chief  foundation  in  principle ;  if,  indeed,  it  has  not  become 
entirely  nugatory. 

§  5S4>.  Before  examining  the  cases  bearing  upon  this  ques- 
tion, however,  one  more  quotation  may  be  pardoned,  in  order 
that  the  objections  in  reason  to  compelling  a  discovery  may 
be  fully  illustrated.  In  a  case  in  the  highest  court  of  judica- 
ture in  Virginia,  Mr.  Justice  Tucker  says :  "  I  am  of  (pinion 
that  with  respect  to  all  promises,  agreements,  and  contracts, 
within  tbe  purview  of  the  statute,  if  not  reduced  to  writing,  and 
^gned  pursuant  to  the  statute,  and  if  nothing  be  done  in  per* 
formance  of  them,  whereby  the  actual  state  of  the  parties,  or  one 
of  them,  is  maierially  aflPected,  they  ought  to  be  considered  as 

1  Ibid.  660.  >  lUd.  S61.  3  Child  v.  Godolphiii,  1  Diok.  8S. 
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mper/eet  and  incomplete,  so  as  to  be  incapable  of  supporting  a 
suit  either  at  law  or  io  equity ;  consequently,  that  wherever  a 
defendant  to  a  bill,  for  the  specific  performaDce  of  a  pared 
agreement,  pleads  and  relies  upon  the  statute,  he  is  not  com- 
pellable to  answer  as  to  the  agreement,  and  confess  Qr  deny 
it,  but  may  protect  himself  from  such  answer  by  his  plea; 
and  where  offered  and  insisted  on,  it  ought  to  be  allowed  ;  for 
by  compelling  a  defendant  to  answer  after  he  has  claimed  the 
protection  of  the  statute  by  his  plea,  the  inducement  to  peijury, 
which  it  is  the  object  of  the  statute  to  prevent,  will  be  increased 
in  tenfold  proportion."  ^ 

§  MS.  -The  first  case  in  which  this  question  appears  to  have 
been  raised  was  that  of  Child  v.  Godolphin,  decided  by  Lord 
Macclesfield,  in  V^SS,  where  it  was  held  that  the  defendant 
ought  by  answer  to  deny  the  agreement,  and  a  plea  of  the 
statute,  not  denying  the  parol  agreement,  was  ordered  to  stand 
for  an  answer.^ 

§  5S6.  Id  Cottingtoo  f.  Fletcher,  17^i  the  same  question 
arose  upon  a  trust,  upon  which  the  plaintiff  alleged  that  the 
defendant  had  taken  a  certain  advowson,  and  the  defendant 
pleaded  the  Statute  of  Frauds  in  bar  of  the  discovery,  bjit  by 
his  answer  admitted  that  the  advowscm  was  asngned  to  him 
for  the  purposes  charged  by  the  bill.  Lord  Hardwicke  eaid 
that  "  undoubtedly  if  the  plea  stood  by  itself  it  might  have 
been  a  sufficient  plea ;  but,  as  coupled  with  an  answer  admit- 
ting the  facts,  it  was  overruled." 

§  dS7.  Again,  in  Taylor  v.  Beech,  17^>  &  ose  of  agree- 
ment for  securing  a  wife's  independent  property  at  her  mar* 
riage,  the  defendant  denied  having  entered  into  any  written 


1  Argeobriglit  t>.  Campbell,  S  Hen.  &  Manf.  161, 162.. 

a  Child  «.  GodolpbiD,  1  Dick.  sa.  But  lee  tbe  cms  of  Hollis  «.  WEuleing, 
where  Lord  Keeper  North  aaid,  as  early  m  16S3,  that  if  a  plaintiff  laid  in  hii 
bill  that  it  wu  part  of  the  agreement  that  it  ahonld  be  pat  in  writiDg,  it  would 
poaMy  require  an  aataatr.    1  Vern.  151. 

3  Cottu^^  V.  Fletchet,  S  Atk.  IBS. 
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•  agreement,  and  pleaded  the  statute  ia  bar  of  anj  discovery  as 
to  the  parol  agreemeat.     Lord  Hardwicke  overruled  the  plea 

I  because  <^  the  equitable  arcnmstanoes  alleged,  although,  as  be 
aaid,  "  the  Statute  of  Frauds  was  a  protection  against  the 
defendant's  making  a  discovery  of  a  parol  agreement,  and 
might  be  pleaded  as  well  to  the  discovery  as  relief."^ 

§  5SS.  The  same  question  was  argued  very  fully  before  the 
House  of  Lords,  in  the  case  of  Whaley  v.  Bagnet,  in  1765. 
The  pl^ntitTs  bill  was  for  a  specific  execution  of  an  oral  agree- 
ment for  the  sale  of  land,  and  the  defendant  pleaded  the  Statute 
of  Frauds  in  bar  both  of  the  discovery  and  relief.  The  plea 
having  been  allowed  by  the  Lord  Chancellor  of  Ireland,  an 
appeal  was  taken  to  the  House  of  Lords  and  was  there  dis- 
missed.' 

§  529.  The  case  of  Whitchurch  p.  Bevis,  before  Lord  Thur- 
low,  was  first  heard  in  178^)  <u*d,  after  several  rehearings  and 
full  arguments,  was  finally  determined  three  years  later.  The 
bill  uras  for  a  apmiRr  performance  of  an  agreement  to  sell  a 
house  for  an  annuity,  and  stated  certain  facts  in  the  way  of 
part  performance,  the  agreement  not  having  been  reduced  to 
writing ;  the  defendant  pleaded  the  Statute  of  Frauds,  both  as 
to  the  discovery  and  relief,  but  did  not  aver  in  his  plea  that 
diere  was  no  parol  agreement.  Lord  Thurtow,  after  the  first 
hearing  upon  the  plea,  ordered  the  cause  to  stand  over  that  it 
might  be  argued  upon  the  form  of  the  plea  itself,  remarking 
diat  if  the  rule  was  right  that,  up<H)  an  agreement  appearing 
by  the  answer,  though  not  io  writing,  it  should  be  enforced, 
notwithstanding  the  defendant  insisted  upon  the  statute,  he 
saw  no  reason  why  there  should  not  be  a  discovery,  for  die 
discovery  was  only  an  inadent  to  the  natural  justice  of  per- 


1  Tajrior  v.  Beech,  1  Ves.  Sen.  %91. 

>  Whaley  ».  Bagnel,  1  Bro.  F.  C.  S4d,  Tomliiu's  ed.     The  report  fiiraighes  no 
opinions  in  the  ca*e;  onlj  &  brief  note  of  jndgment  M  the  end  of  the  argn- 
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forming  the  unwritten  agreement.^  At  a  subsequent  hearing,  • 
his  Lordship  overruled  the  plea,  and  ordered  it  to  staad  for  an 
answer,  with  liherty  to  except  and  to  reserve  the  benefit  of  the  ' 
plea  to  the  hearing.  After  stating  the  view  upon  which  he 
proceeded,  and  which  has  already  been  referred  to,*  he  says, 
"  I  am  aware  that  except  die  case  determined  by  Lord  Mae> 
desfield,  there  is  no  other ;  ^  the  opinion  I  give  is,  that  if 
nothing  had  been  stated  in  the  bill  but  a  parol  agreement,  if 
the  defendant  pleads  he  must  support  his  plea  by  an  answer 
denying  the  parol  agreement,  the  only  effect  of  the  statute 
being  that  it  shall  not  be  proved  aliunde.  If  he  answers  and 
says  there  was  no  parol  agreement,  I  think  that  no  evidence 
that  can  be  given  will  sustdn  the  suit.  If  this  doctrine  be  not 
maintainable,  the  judgment  I  am  giving  is  wrong."*  Finally, 
in  delivering  judgment  upon  the  whole  case,  he  asserts  the 
same  view;  but,  an  answer  having  been  filed,  in  which  the 
agreement  charged  was  confessed,  the  plea  of  the  statute  as 
to  the  relief  was  allowed.' 

§  ^30.  A  few  years  later,  in  the  case  of  Moore  v.  Edwards, 
Lord  Loughborough  seems  to  have  taken  the  rule  as  settled, 
according  to  the  view  expressed  by  Lord  Thurlow.  Upon  a 
bill  for  specific  performance  of  a  verbal  agreement  to  make 
a  lease,  the  defendant  pleaded  the  statute  and  naade  answer, 
denying  that  the  acts  alleged  were  dooe  in  part  performance, 
as  was  charged  in  the  bill.  Lord  Loughborough  held  the 
answer  to  be  argumentative,  and  ordered  the  plea  to  stand  for 
answer  with  liberty  to  except,  benefit  to  be  saved  at  the  hear- 
ing ;  and  on  the  defendants'  moving  that  the  words,  "  with 
liberty  to  except,"  be  struck  out,  or  die  following  added,  "  ex- 


1  Wbitchnrch  d.  Bevii,  2  Bro.  C.  C.  CSl. 
>  Ante,  S  52!. 

3  Child  ■>.  Godolphin,  1  Dick.  SB.    Hit  Lordahip's  attention  does  not  seem  to 
have  been  called  to  the  T&rious  dicta  before  referred  to  in  tbe  text. 
*  SBraC.  C.  668,  567. 
a  a  Bra  C.  C.  S67-669. 
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cept  as  to  such  jart  of  the  said  plea,  which  insists  upon  the 
Statute  of  Frauds  and  Petjuries,  in  har  to  the  discovery  of  the 
agreement  therein  mentioned,"  his  Lordship  said  the  order  was 
right,  and  added,  "  saving  the  benefit  of  the  plea  to  the  hear- 
ing  gives  you  a  right  to  insist  upon  the  Statute  of  Frauds  as  a 
defence  to  the  suit,  but  it  does  uot  exempt  you  from  the  dis- 
covery." ^ 

§  531.  But  in  the  latest  Enghsh  case,  bearing  npon  this 
question,  Lord  Eldon  puts  the  case  of  a  defendant  answering 
as  to  the  acts  of  part  performance,  when  alleged,  and  insisting 
that  he  was  not  bound  to  answer  whether  there  was  a  parol 
agreement  or  not,  as  raising  a  diiBculty  which  he  had  never 
been  able  to  get  over ;  and  this  certainly  goes  to  show  that  he 
did  not  re^rd  it  as  setded  that  the  statute  could  oot  be  pleaded 
in  bar  of  discovery.' 

§  5S^,  Upon  the  whole,  it  would  seem  to  be  by  no  means 
clear  but  that  the  present  English  doctrine,  whatever  earlier 
decisions  may  go  to  establish,  is  against  allowing  the  bar  to 
the  discovery.  Lord  Redesdale,  than  whom  there  is  no  higher 
authority  upon  quesUons  of  equity,  comes  to  the  conclusion,  in 
the^last  edition  of  hia  treatise  on  Equity  Pleadings,  that  "it 
may  now  be  doubtful  whether  a  plea  of  the  statute  ought  in 
any  case,  except  perhaps  the  case  of  a  trust,'  to  extend  to  any 
discovery  sought  by  the  bill."*  Other  text  writers,  however, 
^pear  to  entertain  a  contrary  opinion.^ 

§  58S.  In  our  own  country,  the  weight  of  judicial  authority 
may  be  said  to  be  in  &vor  of  allowing  the  bar  to  the  dis- 
covery, the  courts  both  of  Vermont'  and  Virginia''  having 


1  Moore  r.  Edwards,  4  Vm.  23. 

•  Rowe  D.  Teed,  IB  Ves.  872. 
3  PotL,  §  SS4. 

*  Mitf.  PL  (eth  Amer.  from  6th  Lond.  ed.)  S09-81t. 
'  Cooper,  £q.  FL ISG ;  Story,  Eq.  PI.  g  763. 

"  Meftch  V.  Stone,  1  Chip.  186-188. 
7  Argenbright  n.  Cainpbell,  9  Heo.  &  Mun.  IM. 
4B* 


.dbyCoOglC 


SIO  STATUTE   OF   FRAUDS.  [cH.   XX. 

adopted  that  positioa  as  a^ee^le  to  the  soundest  principlea 
and  the  most  ^proved  precedents.  It  must  be  observed,  how- 
ever, that  the  learned  Chancellor  of  New  York  does  not  appear 
to  coincide  in  this  view,  when  he  lays  it  down  that  if  the  bill 
states  an  agreement  generally,  which  will  be  presumed  a  legal 
contract  until  the  contrary  appears,  the  defendant  "must  either 
plead  the  fact  that  it  was  not  in  writing,  or  insist  upon  that 
defence  in  his  answer."^ 

§  584>.  The  same  reasoning  npon  which  it  is  maintdned  that 
a  defendant  may  insist  upon  the  statute  in  bar  of  the  discovery 
as  to  the  fact  of  the  agreement,  seems  to  apply  where  the  bill 
seeks  to  enforce  a  trust  resting  in  parol.  If  he  may,  as  we 
have  seen  it  is  the  better  opinion  that  he  may,  insist  upon  the 
statute  in  bar  of  the  execution  of  the  trust,  it  is  nugatory  to 
force  him  to  discover  as  to  its  existence.  There  appears  to  be 
no  case  in  which  the  question  has  been  distinctly  under  consid- 
eration. The  cases  where  a  discovery  has  been  required  as  to 
trusts  allied  to  be  imperfectly  declared,  or  illegal  or  firaudu> 
lent,  are  not  applictU)]e ;  as  there  the  fiuswer  is  made  evidence 
not  to  set  np  the  trust,  but  .to  defeat  the  defendant's  apparent 
title,  and  to  found  a  decree  for  a  resulting  trust  to  the  heir.* 

1  Coziae  v.  Graham,  2  Paige,  Cb.  1T7. 
3  Anie,  §  lOS. 
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STATUTE  89  CAR.  H.  Cap.  8. 

SSCTIOMB  1,  2,  S,  4,  T,  8,  9,  17. 

Sbction  1.  All  leasee,  estates,  interests  of  freehold,  or  terms  of  fears, 
or  an;  uncertain  interest  of,  in,  or  out  of  aaj  tnessauges,  maoora,  lands, 
tenements,  or  hereditaments,  madn  or  created  by  livery  and  seisin  only, 
or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  malting 
or  creating  the  same,  or  their  agents  thereunto  lawfully  authorized  hy 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will  only, 
and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  |o  have  any 
other  or  greater  force  or  eOect;  any  coniiideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage,  to  the  contrary  not- 
withstanding.' 

Seo<  2.  Except,  nevertheless,  all  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  rent  reserved  to  the  land- 
lord, during  such  term,  shall  amount  to  two  third  parts  at  the  least  of  the 
full  improved  value  of  the  thing  demised. 

Sec.  3.  And,  moreover,  that  no  leases,  estates,  or  intereste,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold 
or  customary  interest,  of,  in,  to,  or  out  of  any  messauges,  manors,  lands, 
tenements,  or  hereditaments,  shall  he  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  their  agents  thereunto  lawfully 
authorized  hy  writing,  or  by  act  and  operation  of  law. 

Sec.  4.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise,  to  answer  damages  out  of  his 
own  estate ;  2,  or  whereby  to  charge  the  defendant  upon  any  special  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriages  of  another  person  ;  S, 
or  to  charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage ;  4,  or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredi- 
taments, or  any  interest  in  or  concerning  them ;  S,  or  upon  any  agreement 
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that  ie  not  to  be  performed  within  the  apace  of  one  year  from  the  making 
thereof;  6,  unlesa  the  agreement  upon  which  such  action  ahall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed  by  . 
the  parly  to  be  charged  therewith,  or  by  some  person  thereunto  bj  him 
lawfully  authorized. 

Sii:c.  7.  All  declarations  or  creations  of  tmsts  or  confidences  of  any 
landii,  tenements,  or  hereditameuta  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  pEirty  who  is  by  Ithr  enabled  to  declare  sncb 
trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  utterly  void  and 
of  none  effect 

Sec.  6.  Provided  always,  that  where  any  conveyance  shall  be  made  of 
any  lands  or  tenements,  by  which  a  trust  or  confidence  shall  or  may  arise 
or  result  by  the  implication  or  construction  of  law,  or  be  transferred  or 
extinguished  by  an  act  or  operation  of  law,  then,  and  in  every  such  case, 
finch  trust  or  confidence  shall  be  of  the  like  force  and  effect  as  the  same 
would  have  been  if  Ibis  statute  had  not  been  made;  anything  hereinbe- 
fore contained  to  the  contrary  notwithstanding. 

Sec.  9.  All  grants  or  assignments  of  any  trust  or  confidence  shall  like- 
vise  be  in  wiiting,  signed  by  the  party  granting  or  assigning  the  same,  or 
by  such  last  will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of 
none  effect. 

Sec.  17.  Ko  oontract  for  the  sale  of  any  goods,  wares,  and  merchan- 
dises for  the  price  of  £10  sterling,  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  ao  sold/and  actually 
receive  the  same,  or  fpve  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memorandum  in  writing  of  the  said 
bargain,  be  made  and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized. 


STATUTE  9  GEO.  IT.   Cap.  U, 

Sectiokb  S,  6,  7. 

Ssc.  5.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age  of  any  promise  or  liimple 
conlract  made  during  infancy,  unless  snch  promise  or  ratification  shall  be 
made  by  some  writing  signed  hy  the  party  to  be  charged  therewith.' 

1  hi  to  the  DiemoTsnduiii  required  by  this  section,iee  Harris  v.  WaD,  t  Exch. 
ISS;  Hunt  o.Hawey.ABaro.&Adol.  902;  Hartley  v.  Wbarlon,!!  AdoI.ftElL 
9U;  Hyde  v.  JohntOD,  3  Bing.  N.  R.  T7S. 
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Sec.  6.  No  action  §hall  be  brought  whereby  to  charge  any  person 
npon  or  by  reBson  of  any  representntion  or  aagnrance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  ottlRr 
person  may  obtain  credit,  money,  or  goods  upon,*  noless  such  r<>presenta- 
tion  or  asanrance  t>e  made  in  writing,  dgned  by  the  party  to  be  charged 
therewith.* 

Sec.  7.  And  whereas  by  an  act  passed  in  Enghind  in  the  twenty-ninth 
year  of  the  reign  of  King  Charles  the  Second,  intituled  "An  Act  for  the 
Prevention  of  Fraads  and  Perjuries,"  it  is  among  other  things  enacted 
that  from  and  after  the  24th  day  of  June,  1677,  no  contract  for  the  sale 
of  any  goods,  wares,  and  merchandise,  tbr  the  price  of  ten  pounds  ster- 
ling or  upwards,  shall  be  allowed  to  be  good  unless  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized ;  And  whereas  a  similar  enactment  is  con- 
tained in  an  act  passed  in  Ireland  in  the  seventh  year  of  the  reign  of 
King  William  the  Third ;  And  whereas  it  has  been  held  that  the  said 
recited  enactments  do  not  extend  to  certain  executory  contracts  for  ths 
Bale  of  guuds,  wliiuU  uevbtUielcsa  are  wiihiu  the  mischief  thereby  iuieudnd 
to  be  remedied ;  and  it  is  expedient  to  extend  the  said  enactments  (o  sacb 
executory  contracts ;  Be  it  enacted,  that  the  said  enactments  shall  extend 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten  ponnds  sterling 
and  upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract  he  dually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing  thereof  or  rendering  the  same 
fit  for  delivery. 


ALABAMA.    Code,  185!. 
Sectiohs  1320,  1S3I,  I&51,  1SG2,  IOCS,  3198. 

See.  1820.  No  trust  concerning  lands,  except  such  as  results  by 
implication  or  cooslruclion  of  law,  or  which  may  be  transferred  or  ex- 
t . __- - 

I  See  ante,  in  the  text,  g  ISl. 

■  See  Swann  p.  Phillips,  3  Adol.  &  Ell.  457 ;  Tumley  o.  Macgregor,  6  Man. 
&  G.  46 ;  Devaox  n.  Steinkeller,  6  Bing.  14.  R.  84 ;  Uailock  v.  Fergusson,  7 
AioL  k  EIL  88. 
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tinguiBhed  by  operation  of  law,  can  be  created  unless  by  iDBtimment  in 
writing,  signed  bj  the  party  creating  or  declaring  the  same,  or  his  agent 
or  attorney  lawfully  authorized  thereto  in  writing. 

48ec>  1821.  No  such  trust,  whether  implied  by  law,  or  created  or 
declared  by  the  parties,  can  defeat  the  title  of  credilon  or  purchasen 
for  a  valuable  consideration  without  notice. 

Sec.  1551.  In  the  following  cases,  every  ^agreement  is  void,  unlesa 
auch  agreemeat,  or  some  note  or  memorandum  thereof,  expressing  the 
considera^on,  is  in  writing,  and  subscribed  by  the  party  to  be  ctuuged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  authorized  in 
writing. 

1.  Every  agreement,  which,  by  its  terms,  is  not  to  be  performed  withia 
one  year  from  the  making  thereof. 

2.  Every  special  promise,  by  an  executor,  or  administrator,  to  answer 
damages  oat  of  bis  own  estate. 

8.  Every  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another. 

4.  Every  agreement,  promise,  or  undertaking,  made  upon  consideration 
of  marriage,  except  mutual  promiaes  to  marry. 

5.  Every  contract  for  the  sale  of  goods,  chattels,  or  things  in  action, 
for  a  price  exceeding  two  hundred  dollars,  unless  the  buyer  accepts  and 
receives  part  of  such  goods  and  chattels,  or  the  evidences,  or  some  of 
them,  or  such  things  in  actiMi ;  or  unless  the  buyer  at  the  time  pay  some 
part  of  the  purchase-money. 

6.  Every  contract  tor  the  sale  of  lands,  tenements,  or  hereditaments, 
or  of  any  interest  therein,  except  leases  for  a  term  not  longer  than  one 
year,  unless  the  purchase-money,  or  a  portion  thereof,  be  paid,  and  the 
purchaser  be  put  into  possession  of  the  land  by  the  seller. 

Sec.  1552.  When  goods,  or  things  in  action,  are  sold,  or  lands,  tene- 
ments, or  hereditaments,  sold  or  leased  at  public  auction,  and  the  auc- 
tioneer, his  clerk,  or  agent,  makes  a  memorandum  of  the  property,  and 
price  thereof  at  which  it  is  sold  or,Ieased,  the  terms  of  sale,  the  name  of 
the  purchaser,  or  lessee,  and  the  name  of  the  person  on  whose  account 
the  sale  or  lease  is  made,  such  memorandum  is  a  note  of  the  contract 
within  the  meaning  of  the  preceding  section. 

Sec.  15a3.  No  action  can  be  maintained  to  chai^  any  person,  by 
reason  of  any  representation  or  assurance  made,  concerning  the  charac- 
ter, conduct,  ability,  trade,  or  dealings  of  any  ^er  person,  when  such 
action  is  brought  by  the  person  to  whom  such  representation  or  assur- 
ance was  made,  unless  the  same  is  in  writing,  signed  by  the  party  sought 
to  be  charged. 

Sec.  2198.  A  seal  is  not  necessary  to  convey  the  legal  title  to  land, 
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to  enable  the  grantee  to  sue  at  law.  *  Any  instrument  in  writing,  signed 
by  the  grantor,  or  his  agent,  having  a  written  authority,  is  eSectual  to 
transfer  the  legal  title  to  the  grantee,  if  such  was  the  intention  of  the 
grantor,  to  be  collected  from  the  entire  instrument. 


ARKANSAS    Emolish's  Diout. 
Chaptbb  73.    SEcnoMB  1,  2, 10, 11, 18, 13. 

Sec.  1.  No  action  shall  be  brought,  firsts  to  charge  any  executor  or 
adminiunitor,  upon  any  special  promise,  to  answer  for  any  debt  or  dam- 
age out  of  hb  own  estate;  second,  to  charge  any  person  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miacarriage,  of 
another ;  third,  to  charge  any  person  upon  an  agreement  made  in  con< 
sideration  of  marriage ;  fourth,  to  charge  any  person  upon  any  contract 
for  the  sate  of  lands,  tenements,  or  hereditaments,  or  any  intorest  in  or 
concerning  them ;  flfVh,  to  charge  any  person-  upon  any  lease  of  lands, 
tenements,  or  here^taments,  for  a  longer  term  than  one  year;  Mxth,  to 
charge  any  person,  upon  any  contract,  promise,  or  agreement,  that  is  not 
to  be  performed  within  one  year  from  the  making  thereof;  unless  the 
agreement,  promise,  or  contract,  upon  which  such  action  shall  be  brought, 
,  or  some  memorandnm  or  note  thereof  shall  be  made  in  writing,  and 
signed  bj  the  party  to  be  chained  therewith,  or  signed  by  some  other 
person  by  him  thereunto  properly  authorized. 

Skc.  2.  Xo  OMitract  for  the  sale  of  goods,  wares,  and  merchandise,  for 
the  price  of  thirty  dollars,  or  upwards,  shall  be  binding  on  the  parties, 
unless  —  first,  there  be  some  note  or  memorandam  signed  by  the  party  to 
be  charged ;  or,  second,  the  purchaser  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same ;  or,  tbini,  shall  give  something  in 
evoest  to  bind  the  bargain,  or  in  part  payment  thereof. 

Sec.  10.  All  leases,  estates,  interests  of  freeholds,  or  lease  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lands,  or 
tenements,  made  or  created  by  livery  and  seisin  only,  or  by  parol,  and 
not  put  in  writing  and  signed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents,  lawfully  authorized  by  writing,  shall  have  the  force 
and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either  in  law  or 
equity  be  deemed  or  taken  to  have  any  other  or  greater  effect  or  force 
than  as  leases  not  exceeding  the  term  of  one  year. 

Sec.  11.  No  leases,  estates,  or  interests,  either  of  freehold  or  of  terms 
of  years,  in,  to,  or  out  of  any  messuages,  lands,  or  tenements,  except 
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leases  for  a  term  Dot  exceeding  one  fear,  shall  at  an^  time  hereafter  be 
assigned,  granted,  or  surrendered,  unless  it  be  bj  deed  or  notice  in  writ' 
jAg  signed  by  the  party  so  assigning,  granting,  or  Burrendering  the  same, 
or  by  their  agents  la^ulty  authorized  by  writing,  or  by  operation  of  law. 

Sec.  12.  All  declarations  or  creations  of  truBtg.or  confidences  of  any 
lands  or  tenements  shall  be  manifested  and  proven  by  some  writing  signed 
by  the  party  who  is  or  shall  be  by  law  enabled  to  declare  such  trusts,  or 
by  his  last  will  in  wriUng,  or  else  they  shall  be  void ;  and  all  grants  or 
assignments  of  any  trusts  or  confidences  shall  be  in  writing  signed  by  the 
party  granting  or  assigning  the  same,  or  by  his  or  her  last  will  in  writing, 
or  eL<(e  they  shall  be  void. 

Sec>  13.  When  any  conveyance  shall  be  made  of  any  lands  or  tene- 
ments, by  which  a  trust  or  confidence  may  arise  or  result  by  implication  of 
law,  such  trust  or  confidence  shall  not  be  affected  by  anything  contained 
in  this  act     • 


CALIFOBNIA.    Act  passes  Apbu.  19,  1850. 
Chaptek  47.    SaoTiOMS  6,  7,  8,  9, 10, 12, 13, 14, 19,  21,  25. 

Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereatler  be  created,  granted,  as- 
signed, surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or  by 
deed  or  coaveyance  in  writing,  subscribed  by  the  party  creating,  granting, 
assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawful  ^ent 
thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  afiect  in  any 
manner  the  power  of  a  testator  in  the  disposition  of  his  real  estate  by  a 
last  will  and  testament,  nor  to  prevent  any  trust  from  arising  or  being 
extinguished  by  implication  or  operation  of  law.    ' 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof  expressing  the 
consideraSon,  be  in  writing,  and  be  snbscribed  by  the  party  by  whom  the 
lease  or  sale  is  to  he  made. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by  any  person, 
under  the  last  preceding  section,  may  be  snbscribed  by  the  agent  of  such 
party,  lawftilly  authorized. 
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Sec.  10.  Nothing  contained  in  this  chapter  shall  be  co&atrued  to 
abridge  the  powers  of  courts  to  compel  the  specific  performance  of 
agreements,  in  cases  of  part  performance  of  such  agreements. 

Sec.  12.  In  the  following  cases,  every  agreeioent  shall  be  void,  nnless 
such  agreement,  or  some  not«  or  memorandum  thereof,  expressing  the 
consideraticHi,  be  in  writing,  and  sabscribed  bj  the  party  charged  there- 
with :  1.  Every  agreement  that  by  tlje  terms  is  not  to  be  performed 
within  one  year  irom  the  making  thereof.  2.  Every  special  promise  to 
answer  for  the  debt,  defanlt,  or  miscarriage  of  another.  8.  Every  agree- 
ment, promise,  or  imdertaking,  made  upon  oonsideration  of  marriage,  ex- 
cept mutual  promises  to  marry. 

Sec.  13.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things 
in  action,  for  the  price  of  two  hundred  dollars  or  over,  shall  be  void,  un- 
less, 1st,  a  note  or  memorandum  of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged  therewith;  or,  2d,  unless  the 
buyer  shall  accept  and  receive  part  of  such  goods,  or  the  evidences,  or 
some  of  them,  of  ancb  things  in  action ;  or,  8d,  unless  the  buyer  shall  at 
the  time  pay  some  part  of  the  purchase-money. 

Sec.  14.  Whenever  any  goods  shall  be  sold  at  auction,  and  the'  anc- 
tiooeer  shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandum, 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made ;  such  memorandum  shall  be  deemed  a  note  of 
the  contract  of  sale  within  the  meaning  of  the  last  section. 

Sec.  19.  Every  Instrument  required  by  any  of  the  provisions  of  this 
chapter  to  be  subscribed  by  any  party,  may  be  subscribed  by  the  lawful 
agent  of  such  party. 

Sec.  21,  Every  grant  or  assignment  of  any  existing  trust  in  land, 
goods,  or  things  in  action,  unless  the  same  shall  be  in  writing,  subscribed 
by  the  person  making  the  same,  or  by  his  agent  lawfully  authorized, 
shall  be  void. 

Sec.  25.  The  term  "lands,"  as  used  in  this  act,  shall  he  construed  as 
coextensive  in  meaning  with  lands,  tenements,  and  hereditaments,  and 
the  terms  "  estate  and  interest  in  lands,"  shall  be  construed  to  embrace 
every  estate  and  interest,  present  and  future,  vested  and  contingent,  in 
lands,  as  above  defined. 
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CONNECTICUT.    Revised  Statutes,  1819. 
Title  29.    Ohapteb  1.     Sectioits  8, 14. 

Sec.  S.  All  grants,  bargains,  and  mor^agea  of  land,  shall  be  in  writ- 
ing, subscribed  by  the  grantor,  with  his  own  hand,  or  with  his  mark  with 
his  name  thereunto  annexed,  and  also  attested  by  two  witnesses,  with 
their  own  hands,  or  with  their  marks  with  their  names  thereunto  annexed ; 
or  the  name  of  the  grantor  shall  be  subscribed  to  such  grant,  b^  his  law- 
fill  attorney,  authorized  by  a  written  power  for  that  special  purpose,  dnty 
executed  and  acknowledged  in  the  manner  herein  prescribed  in  the  case 
of  deeds ;  and  such  subscribing  of  the  name  of  the  grantor  shall  be 
attested  by  two  witnesses. 

Sec.  li.  No  lease  of  any  houses  or  lands,  for  life,  or  any  term  of 
years  exceeding  one  year,  shall  be  accounted  good  and  effectual  in  law* 
to  hold  such  houses  and  lands,  against  any  other  person  or  persons  wbalso- 
ever  but  the  lessor  or  lessors,  and  their  heirs,  unless  such  lease  shall  be 
in  writing,  subscribed  by  the  lessor,  attested  by  two  subscribing  witnesses, 
acknowledged  before  some  authority  empowered  to  take  the  acknowledg- 
ment of  deeds  of  land,  and  recorded  at  length  in  the  records  of  the  town 
where  such  estate  lies. 

Title  19.    SECTioits  1,  2. 

Sec.  1.  No  suit  in  law  or  equity  shall  be  brought  or  miuntained  upon 
any  contract  or  agreement,  whereby  to  cfaai^  any  executor  or  adminis- 
trator, upon  any  special  promise,  to  answer  damages  out  of  his  own  es- 
tate i  or  wbereby  to  charge  the  defendant  upon  any  special  promise,  to 
answer  for  the  debt,  de&nit,  or  miscarriage,  of  another  person ;  or  to  charge 
any  person  upon  any  agreement  made  upon  consideration  of  marriage ; 
or  upon  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them ;  or  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making  thereof; 
unless  the  contract  or  agreement  upon  which  such  action  shaU  be  brou^t, 
or  some  memorandum  or  note  thereof,  shall  be  made  in  writing,  and 
ugned  by  the  party  to  be  charged  therewith,  or  by  some  other  person 
thereunto  by  him  lawfully  authorized. 

Sec.  2.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  thirty-five  dollars  or  opwards,  shall  be  allowed  to  be  good, 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  tn 
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part  pajment,  or  unless  eome  note  or  memorandum,  in  writing,  of  the 
siud  bai^in,  shall  be  made  and  signed  by  tbe  parties  to  be  charged  hy 
such  contract,  or  by  their  agents,  thereunto  lawfully  authorized. 


DELAWARE.    Revised  Codb,  1852. 
Chapter  68.    Sbotionh  6,  6,  7, 

Sec.  5.  All  promises  and  assumptioaa,  whereby  any  person  shall  uor 
dertake  to  answer  or  pay  for  the  default,  debt,  or  miscarriage  of  another, 
any  sum  under  five  dollars,  being  proved  by  the  oath  or  affirmation  of 
the  persons  to  whom  such  pTomise  and  assumption  shall  be  made,  are 
good  and  available  in  law  to  chai^  ihe  party  making  such  promise  or 
assumption. 

Sec.  6.  No  action  shall  be  brought,  whereby  to  charge  any  executor 
or  administrator,  upon  any  special  promise  to  answer  damages  out  of  hie 
own  estate,  or  whereby  to  charge  any  defendant,  upon  any  special  prom- 
ise, to  answer  for  the  debt,  default,  or  miscarriage  of  another  person,  of 
the  value  of  five  dollars,  and  not  exceeding  twenty  dollars,  unless  such 
promise  and  assumption  shall  be  proved  by  the  oath,  or  affirmation,  of  one 
credible  witness,  or  some  memorandum,  or  note  in  writing,  shall  be  signed 
by  the  parly  to  be  charged  therewith. 

Sec.  7.  No  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage,  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in, 
or  concerning  them,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  or  to  charge  any 
person  whereby  to  answer  for  the  debt,  default,  or  miscarriage,  of  another, 
in  any  sum  of  tbe  value  of  twenty-five  dollars  and  upwards,  unless  the 
same  shall  be  re<luced  to  writing,  or  some  memorandum  or  note  thereof 
shall  be  signed  by  the  party  to  be  chatted  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized ;  except  for  goods,  wares,  and 
merchandise,  sold  and  delivered,  and  other  matters  which  are  properly 
chargeable  in  an  account,  ia  which  case  the  oath  or  affirmation  of  the 
plaintifi*,  together  with  a  book  regularly  and  fairly  kept,  shall  be  allowed 
to  be  given  in  evidence,  in  order  to  charge  the  defendant  with  the  sums 
therein  contained. 

Chapter  120.  ■  SecxroN  3. 

Sec.  3.  No  demise,  except  it  be  by  deed,  shall  be  effectual  for  a  longer 
t«rm  than  one  year. 
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FLORIDA.    Thomfsok'b  Diokbt,  I84r. 
Skcond  Division.    Tit.  I.    Cap.  1.    Saortotra  1,  S,  3. 

Sec.  I.  No  estate  or  interest  of  freehold,  or  for  a  term  of  years  of 
more  than  two  years,  or  any  uncertain  interest  of,  in,  or  out  of  any  mes- 
suageG,  lands,  tenementa,  or  hereditaments,  shall  be  created,  made,  granted, 
conveyed,  transferred,  or  released,  in  any  other  manner  than  by  deed  in 
vriting,  sealed  and  delivered  in  the  presence  of  at  least  two  witnesses, 
by  the  party  or  parties  creating,  making,  granting,  conveying,  transfer- 
ring, or  releasing  euch  estate,  interest,  or  term  of  years,  or  by  his,  her,  or 
(heir  agent  thereunto  lawfully  authorized,  unless  by  last  will  and  testa- 
ment, or  other  tentamenCary  appointment  dtily  made  according  to  law ; 
and  that  from  and  after  the  day  and  year  aforesaid,  no  estate  or  interest, 
either  of  freehold  or  term  of  years,  other  than  terms  of  years  for  not 
more  than  two  years,  or  any  nncertain  int«rest  of,  in,  to,  or  out  of  any 
lands,  tenements,  messuages,  or  hereditaments,  shall  be  assigned  or  sur- 
rendered, nnleaa  it  be  by  deed  sealed  and  delivered  in  the  presence  of  at 
least  two  witnesses,  by  the  party  or  parties  so  assigning  or  surrendering, 
or  by  his,  her,  or  their  agent  thereto  lawfully  authorized,  or  by  the  act 
and  operation  of  law. 

Sec.  S.  All  declarations  and  creations  of  trust  and  confidence  of,  or 
in,  any  messuages,  lands,  tenements,  or  hereditaments,  shall  he  manifested 
and  proved  by  some  writing  signed  by  the  party  authorized  by  law  to  de- 
clare or  creat«  such  trust  or  confidence,  or  by  his  or  her  last  will  and  tes- 
tament, or  else  they  shall  be  utterly  void,  and  of  none  eSecti  Provide, 
atwayt,  that  where  any  conveyance  shall  be  made  of  any  lands,  messuages, 
or  tenements,  by  which  a  trust  or  confidence  shall,  or  may  arise,  or  re- 
sult, by  the  implication  or  construction  of  law,  or  be  transferred  or  extin- 
guished by  the  act  or  operation  of  hiw,  then,  and  in  evtry  such  case, 
such  trust  or  confidence  shall  be  of  the  like  force  and  e&eci  as  the  same 
would  have  been  if  this  statute  had  not  been  made,  anything  herein  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding. 

Sec.  3.  All  grants,  conveyances,  or  assignments  of  trust  or  confidence 
of,  or  in,  any  lands,  tenements,  or  hereditaments,  or  of  any  estate  or  in- 
terest therein,  shall  be  by  deed  sealed  and  delivered  in  the  presence  of 
two  witnesses,  by  the  party  granting,  conveying,  or  assigning  the  same, 
or  by  his  or  her  attorney  or  agent  thereunto  lawfully  authorized,  or  by 
last  will  and  testament  duly  made  and  executed,  or  else  the  same  shall  he 
void  and  of  none  effect. 
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Sbcokd  Ditibion.    Tit.  4.    Cap.  S.    Skctions  I,  2. 

Sec.  1.  No  action  shall  be  brought  whereby  to  charge  aaj  executor 
or  ftdminiatrator  upon  anj  special  promise  to  answer,  or  pay  any  debt  or 
damages  out  of  bia  own  estate,  or  whereby  to  charge  the  defendant  apon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  or  to  charge  any  person  upoD  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  dt  of  any  uncertain  interest  in,  or  concerning 
them,  or  for  any  lease  thereof  for  a  longer  term  than  one  year,  or  upon 
any  agreement  that  is  not  to  be  performed  within  bne  year  from  the 
making  thereof,  unless  the  agreement  or  promise  apon  which  such  action 
shall  be  brooght,  or  some  note  or  memorandum  thereof,  shall  be  in  writ* 
ing  and  signed  by  the  party  to  be  charged  therewith,  or  by  some  other 
person  by  him  thereunto  lawfiilly  authorized. 

Sec.  2.  No  contract  for  the  sale  of  any  personal  property,  goods, 
wares,  or  merchandise  shall  be  good,  unless  the  buyer  shall  accept  the 
goods  or  part  of  them  so  sold,  and  actually  receive  the  same  or  give 
BomethiDg  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  some 
note  or  memorandum  in  writing  of  the  sud  bargain  or  contract  be  made, 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their  agents 
thereunto  lawfully  authorized. 


In  this  State  all  the  sections  of  the  English  Statute  considered  in  this 
work  are  in  force.  See  the  Tarious  titles ;  also  T.  B.  Cobb's  New  Dig. 
Appendix  III. 


ILLINOIS.    Revised  Staiuteb,  1846. 

Chapteb  U.    Sbotions  1,  i. 

Sbc.  1.  No  action  shall  be  brought,  whereby  to  chai^  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  any  debt  or  damages 
out  of  his  own  estate,  or  whereby  to  charge  the  defendant,  upon  any 
special  promise,  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person ;  or  to  charge  any  person  upon  any  agreement  made  upon  consid- 
eration of  marriage,  or  upon  any  contract  for  the  sale  of  lands,  teno- 
menta,  ox  hereditaments,  or  any  interest  in  or  concerning  them,  for  a 
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longer  term  than  one  year ;  or  upon  any  agreement  titat  it  not  to  be 
performed  within  the  space  of  one  year  from  the  m&king  thereof,  unless 
the  promise  or  agreement  upon  which  such  action  shall  be  brought,  w 
some  note  or  meEQoraadum  thereof,  shall  be  in  writiiig,  and  signed  by 
the  party  to  be  cbarged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized. 

Sec.  4.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenemeqts,  or  hereditaments,  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing;  or  else  they  shall  be  utterly  void  and 
of  no  effect :  Providtd,  That  resulting  trusts,  or  trusts  created  by  con- 
struction, implication,  or  operation  of  law,  need  not  be  in  writing,  and 
the  same  may  be  proved  by  parol. 


INDIANA.    Retiskd  Statutes,  1853. 
t       Chaptkx  43.     Sbctioks  1,  8,  S,  i,  5,  <,  7. 

Sec.  1  •  No  action  shall  be  brought  in  any  of  the  following  cases :  — 

Firtt.  To  charge  an  executor  or  administrator,  upon  any  special  prom- 
ise, to  answer  damages  oat  of  his  own  estate ;  or 

Second.  To  charge  any  person,  upon  any  special  promise,  to  answer  fitr 
the  debt,  default,  or  miscarriftge  of  another ;  or 

Third.  To  charge  any  person,  upon  any  agreement  or  promise,  made 
in  consideration  of  marriage  ;  or 

Fourth.  TJpoQ  any  contract  for  the  sale  of  lands ;  or 

I'yih.  Upon  any  agreement  that  ia  not  to  be  performed  within  one 
year  from  the  making  thereof;  unless  the  promise,  contract,  or  agree- 
ment, upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  person  thereunto  by  him  lawfully  authorised;  ex- 
cepting,  however,  leases  not  exceeding  the  term  of  three  years. 

Sec.  2.  The  consideration  of  any  such  promise,  contract,  or  agreement, 
need  not  be  set  forth  in  such  writing,  but  may  be  proved. 

Sec.  8.  Every  conveyance  of  any  existing  trust  in  lands,  goods,  or 
things  in  action,  unless  the  same  shall  be  in  writing,  signed  by  the  party 
making  the  same,  or  his  lawful  agent,  shall  be  void. 

Sec.  4.  Nothing  contained  in  any  law  of  this  State  shall  be-constnied 
to  prevent  any  tmst  from  arising  or  being  extinguished  by  impUcatioa  of 
law. 

Seo.  6.  Nothing  contained  in  any  statute  of  this  State  shall  be  con- 
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strned  to  abridge  the  powers  of  conris  to  compel  the  sp^flc  performance 
of  agreementa  in  caaea  of  part  performance  of  such  agreementB. 

Sec.  6.  No  action  shall  be  maintained,  to  charge  anj  person  by  reason 
of  any  representation  made  concerning  the  character,  conduct^  credit,  abil- 
i^,  trade  or  dealings  of  any  other  person,  unless  such  representation  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  legally  authorized. 

Sec.  7.  No  contract  for  tl^  sale  of  any  goods  for  the  price  of  fifly  dol- 
lars or  more  shall  be  valid,  uuleos  the  purchaser  shall  receive  part  of  such 
property,  or  shall  give  something  in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  unless  some  note  or  nxemorandum  in  writing  of  the  bargain 
be  made,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some  per- 
son therennlo  by  him  lawfully  authorized. 


IOWA.    Cods,  ISfil. 

Skotiomb  leOS,  »0»,  2410,  2411,  241S. 

Sec.  1203.  Declarations  or  creations  of  trusts  or  powers  in  relation  lo 
real  estate  must  be  executed  in  the  same  manner  as  deeds  of  conveyance, 
hot  this  provision  does  not  apply  to  trusts  resulting  from  operation  or 
.  construction  of  lam 

Sec.  2409,  Except  when  otherwise  specially  provided,  no  evidence  of 
any  of  the  contracts  enumerated  in  the  next  succeeding  section  is  com- 
petent, unless  it  be  in  writii^,  and  signed  by  the  party  charged  or  by  his 
lawfully  authorized  agent. 

Sec  2110.  Such  contracts  embrace  :  — 

First.  Those  in  relation  to  the  sale  of  personal  property,  when  no  part 
of  the  property  is  delivered  and  no  part  o(  the  price  is  paid ; 

Second.  Those  made  in  consideration  of  marriage,  but  not  including 
promises  to  marry ; 

Third.  Those  wherein  one  person  promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  including  pron^ses  by  executors  to 
pay  the  debt  of  their  principal  from  their  own  estate; 

Fourth.  Those  for  the  creation  or  transfer  of  any  int«reet  in  lands, 
except  leases  for  a  term  not  exceeding  one  year ; 

Fifth.  Those  that  are  not  to  be  performed  within  one  year  ftom  the 
making  thereof. 

Seo.  2411.  The  provision  of  the  first  subdivision  of  the  preceding  seo- 
tion  does  not  apply  when  the  article  of  personal  property  sold  is  not  aX 
the  time  of  the  contract  owned  by  the  vendor  and  ready  for  delivery,  but 
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labor,  skill,  or  money  are  necessarily  to  be  expended  in  prodacing  or 
procuring  the  same ;  nor  do  those  of  the  fourth  eubdiTidon  of  said  seo- 
tion  apply  where  tlie  purchase-money  or  any  portion  thereof  has  been 
received  by  the  vendor,  or  when  the  vendee,  with  the  actual  or  implied 
consent  of  the  vendor,  has  taken  and  held  possession  thereof  under  and 
by  virtae  of  the  contract,  or  when  there  is  any  other  circumstance  which 
by  the  law  heretofore  in  force  would  have  taken  a  case  out  of  the  Statute 
of  Frauds. 

Sec.  2412.  The  above  regulations,  relating  merely  to  the  proof  of  ««»• 
tracts,  do  not  prevent  the  enforcement  of  those  which  are  not  denied  in 
the  pleadings,  unless  in  cases  where  die  contract  ia  sought  to  be  enforced, 
or  damages  to  be  recoverad  for  the  breach  thereof,  against  some  perwm 
other  than  him  who  made  it. 


KENTUCET.    Retisbd  Statctbb,  18S2. 

Chapteb  24.    Section  3. 

Sec.  8.  No  estate  of  intftritance,  or  fi-eehold,  or  for  a  term  of  more 
than  one  year,  in  lands,  shall  be  conveyed  unless  by  deed  or  will ;  and 
no  gift  of  a  slave  shall  be  .valid  unless  by  deed  or  will,  or  unless  actual 
possession  shall  have  come  to  and  remained  with  the  donee,  or  some  per- 
son claiming  under  him. 

Chapteb  83.    Sections  1,  2. 

Seo.  1.  No  action  shall  be  brought  to  chai^  any  person, 

Jirtl.  For  a  representation  or  assurance  concerning  the  character,  om- 
duct,  credit,  ability,  trade,  or  dealings  of  another,  made  with  intent  that 
BQch  other  may  obliUD  thereby  credit,  money,  or  goods ;  nor 

Secondlj/,  TJpoD  a  promise  to  pay  a  debt  contracted  during  infancy,  or 
a  ratification  of  a  contract  or  promise  made  during  infancy ;  nor 

l^irdb/.  Upon  a  promise  ae  perscmal  representative  to  answer  any 
debt  or  damage  out  of  his  own  estate ;  nor 

FoitrtAb/.  Upon  a  promise  to  answer  for  the  debt,  de&olt,  or  misdoing 
of  anothei-  j  nor 

Fijihty.  Upon  any  agreement,  made  in  consideratioo  of  nuuriage, 
except  mutual  promises  to  marry ;  nor 

Suahly.  Upon  any  contnwt  for  the  sale  of  real  Wats,  ot  any  lease 
thereof  fbr  a  longer  term  than  one  year ;  nor 
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S«ventMg,  TTpon  any  agreement  which  is  not  to  be  performed  within 
one  year  from  the  making  thereof;  unless  the  promise,  contract,  agree- 
meot,  represenlatioQ,  assurance,  or  raUficatioo,  or  some  memorandam  or 
note  thereof,  be  in  writing,  and  signed  at  the  close  thereof  by  the  party 
to  be  charged  therewith,  or  by  hia  authorized  agent.  But  the  considera- 
tion need  not  be  expressed  in  the  writing ;  it  may  be  proved  when  neces- 
sary, or  disproved  by  parol  or  other  evidence. 

Sec.  2.  A  seal  or  scroll  ahall  in  no  case  be  necessary  to  give  effect 
to  a  deed  or  other  writing,  but  a  signature  without  seal  shall  have  the 
same  efficacy  for  every  purpose  as  if  a  seal  were  affixed  thereto ;  and  all 
writings  so  executed  shall  stand  upon  the  same  footing  with  sealed  writ- 
ings, having  the  same  force  and  effect,  and  upon  which  the  same  actions 
may  be  founded.  But  this  sectioD  shall  not  apply  to  an  assignment  by 
indorseinent  on  a  bond,  note,  or  bill. 


HAMB.    Rbvisbd  Statutes,  1840. 
Cbaptbr  ei.    Seotionb  90,  91. 

Sec.  30.  No  estate  or  interest  in  lands,  unless  created  by  some  writing, 
and  signed  by  the  grantor  or  his  attorney,  shall  have  any  greater  force  or 
effect  than  an  estate  or  lease  at  will ;  and  no  estate  or  interest  in  lands 
shall  be  granted,  assigned,  or  surrendered,  unless  by  some  writing  signed 
as  aforesaid,  or  by  operation  of  law. 

Sec.  31.  All  trusts  concerning  lands,  excepting  those  which  arise  or 
result  by  implication  of  law,  must  be  created  and  manifested  by  some 
writing,  signed  by  the  party  creating  and  declaidng  tt,  or  by  his  attorney. 

Chapter  186.    Sections  1, 1,  3,  i. 

Sec.  1.  No  action  shall  be  brought  and  miuntaiaed  in  any  of  the  fol- 
lowing cases : — 

JVrff.  To  charge  an  execator  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate. 

Secondly.  To  charge  any  person,  npoa  any  special  promise,  to  answer 
for  the  debt,  default,  or  misdoings  of  another. 

TTiirdfy.  To  charge  any  person,  upon  an  agreement  made  in  consider- 
ation of  marriage. 

FouriMy.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  of  any  interest  in  or  concerning  them. 
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Fifi^.  TTpoQ  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof. 

Unless  the  promi^,  contract,  or  agreement,  upon  whidi  such  action 
Bhall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  be  signed  by  the  party  to  be  charged  therewith,  or  by  soma 
person  thereunto  Ixwfiilly  authorised. 

Sec.  2.  The  consideration  of  any  snch  promise,  contract,  or  agree- 
ment need  not  be  set  forth  or  expressed  in  the  writing  signed  by  the 
party  to  be  ctisrged  therewith,  but  may  be  proved  by  any  other  legal 
evidence. 

Sec.  3.  No  action  shall  be  bronght  and  maintained,  to  cliarge  any 
person  upon,  or  by  reason  of,  any  representation  or  assurance,  made 
concerning  the  character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  other  person,  unless  such  representation  or  assarance  shall  be  made 
in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  him  lawfully  anthorized. 

Sec.  4.  No  contract  for  the  sale  of  any  goods,  warefl,  or  merchandise, 
for  the  price  of  thirty  dollars  or  more,  shall  be  allowed  to  be  good,  unless 
the  purchaser  shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  some  note  or  memorandum,  in  writing,  of  the  said  bai^in,  be 
made  and  signed  by  the  party  to  be  chained  by  aucb  contract,  or  by  his 
agent,  thereunto  by  him  lawfully  authorized. 


MARYLAND. 


In  this  State  all  the  sections  of  the  English  statute  considered  in  this 
work  are  in  force.  See  the  various  titles ;  also  Elty's  Report  of  Eng- 
lish Statutes,  p.  242. 


MASSACHUSETTS.    Revibe]>  Statutes,  1816.' 

Chapter  M.    Sectiomb  39,  80. 

Sec.  29.  All  estates  or  interests  in  lands,  created  or  conveyed  with- 
out any  instrument  in  writing,  signed  by  the  grantor  or  by  liis  attorney, 
shall  have  the  force  and  effect  of  estates  at  will  only;  and  no  estate  or 
interest  in  lands  shall  be  assigned,  granted,  or  surrendered,  unless  by  a 
writing  signed  as  aforesaid,  or  by  the  operation  of  law. 
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Sec.  30.  No  trust  ooncerniiig  kmda,  excepting  such  as  may  aiiae  or 
ranlt  by  implication  of  law,  shall  be  created  or  declared,  unless  by  an 
uutrament  in  writing,  ngned^  bj  the  party  creating  or  declaring  the 
same,  or  by  his  attorney. 

Chapteb  74.    Skctiokb  1,  2,  S,  4. 

Sec.  1.  Xo  action  ahall  be  brought  in  any  of  the  following  cases,  that 
is  to  say :  — 

Pint.  To  charge  an  executor  or  administrator,  upon  any  epedal 
promise,  to  answer  damages  out  of  his  own  estate ;  or 

Second^.  To  charge  any  person,  upon  any  spedal  promise,  to  answer 
for  the  debt,  default,  or  misdoings  of  another  ;  or 

I?iir(Si/.  To  charge  any  person,  npon  an  agreement  made  npon  con- 
sideration of  marriage ;  or 

FourtMtf.  Upon  any  ccmtract  for  the  sale  of  lands,  tenements,  or  here- 
ditaments, or  of  any  interest  in  or  coaceming  them ;  or 

^Jihlg.  Upon  any  agreemeot  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof; 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shaQ  be  in 
writing,  and  signed '  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized. 

Sec.  i.  The  consideration  of  any  anch  promise,  contract,  or  agree- 
ment, need  not  be  set  forth  or  expressed  in  the  writing,  signed  by  the 
party  to  be  charged  therewith,  but  may  be  proved  by  any  other  legal 
evidence. 

Sec.  3.  No  action  shall  be  brought  to  charge  any  person,  upon  or  by 
reason  of  any  representation  or  assurance  made  concerning  the  charac- 
ter, conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  unless 
such  representation  or  assurance  be  made  in  writing,  and  signed'  by 
the  party  to  be  charged  thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized. 

Sec.  4.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise,  for 
the  price  of  fif^  dollars  or  more,  shall  be  good  or  valid,  unless  the  pur- 
chaser shall  accept  and  receive  part  of  the  goods  so  sold,  or  shall  ^ve 

'  In  Seviaed  Statutes,  chapter  3,  sectioa  6,  clause  19,  it  is  provided  that,  in 
fite  construction  of  all  sCatatei,  "  the  words  '  wiittan '  and  'in  writing'  maybe 
construed  to  include  printing,  engraving,  lithographing,  and  any  othet  mode  ct 
representing  vordt  and  letten ;  provided,  however,  that  in  all  cases,  where  the 
written  signature  of  any  person  i*  required  t^  law,  it  dall  ^wajs  be  the  proper 
handwriting  of  such  person,  or,  in  case  he  is  unable  to  write,  his  proper  mai^" 
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somethiDg  in  earnest  to  bind  the  ba^ain,  or  in  part  pHyment ;  or  unless 
some  note  or  memorandum  in  writing  of  the  bargain  be  made  and 
ugned  by  the  part;  to  be  charged  thereby,  or  by  some  person  thereanto 
by  him  lawfully  anthbrized. 


MICHIGAN.    RETiaED  Statutu,  1846. 

TiTLB   19.      CSAFTER  60.      SiCTIOMS  6,  7,  8,  9,  10. 

Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafter  be  created,  granted,  as- 
signed, snrrendered,  or  declared,  unless  by  act  or  operation  of  law,  or  by 
a  deed  or  conreyanca  in  writing,  subscribed  by  the  party  creatjog,  grant- 
ing, assigning,  snTTendetiug,  or  declaring  the  same,  or  by  some  peisMi 
thereunto  by  hlra  lawfully  authorized  by  writing. 

Sec.  7.  Hie  preceding  section  shall  not  be  construed  to  affect  in  any 
manner  the  power  of  a  testator  in  the  disposition  of  his  real  estate,  by  a 
last  will  and  testament ;  nor  to  prevent  any  trust  from  arising,  or  being 
extinguished,  by  impUcadon  or  operation  of  law. 

Sec.  6.  Eveiy  contract  for  the  leasing  for  a  longer  period  than  one 
'year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof,  be  in  writing, 
and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by 
some  person  thereunto  by  him  lawfully  authorized  by  writing. 

Sec.  9.  The  conuderation  of  any  contract  or  agreement,  required  by 
the  provisions  of  this  chapter  to  be  in  writing,  need  not  be  set  forth  in 
the  contract  or  agreement,  or  in  the  note  or  memorandum  thereof,  but 
may  be  proved  by  any  other  legal  evidence. 

Sec.  10.  Nothing  in  this  chapter  contained,  shaQ  be  constmed  to 
abridge  the  powers  of  the  Court  of  Chancery  to  compel  the  specific 
performance  of  agreements,  in  cases  of  part  performance  of  such  agree- 


TiTLE  19.    CoAPTxa  BI.    Sectioks  2,  8,  4,  S,  6. 

Sec.  2.  In  the  following  cases  spacified  in  this  section,  every  agree- 
ment, contract,  and  promise  shall  be  vud,  unless  such  agreement,  con- 
tract, or  promise,  or  some  note  or  memoraDdnm  thereof  be  in  writing, 
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and  eigned  hj  the  party  to  be  charged  therenith,  or  bj  some  person  by 
him  thereanto  lawfully  authorized,  that  is  to  say :  — 

1.  Eveiy  agreement  that,  by  its  terms,  is  not  to  be  performed  in  one 
year  from  the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or  misdoings 
of  another  person. 

S.  Everj  agreement,  promise,  or  undertaking  made  upon  considera- 
tion of  marriage,  except  mutual  promises  to  marry. 

4.  Every  special  promise  made  by  an  executor  or  administrator,  to 
answer  damages  out  of  his  own  estate. 

Sec.  3.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  fifty  dollars  or  more,  shall  be  valid,  unless  the  purchaser 
shall  accept  and  receive  part  of  the  goods  sold,  or  shall  give  something  in 
earnesl  to  bind  the  bargain,  or  in  part  payment,  or  unless  some  not«  or 
memorandum  In  writing  of  the  barguin  be  made,  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  fty  him  lawfully 
authorized. 

Sec.  4.  Whenever  any  goods  shall  be  sold  at  auction,  and  the  auc- 
tioneer shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandum 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sate  is  made,  such  memorandum  shall  be  deemed  a  memo- 
randum of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 

Sec.  5.  No  action  shall  be  brought  to  charge  any  person,  upon  or  by 
reason  of  any  favorable  representation  or  assurance  made  concertiing  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person 
unless  such  representation  or  assurance  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized. 

Sbc.  6.  The  consideration  of  any  contract,  agreement,  or  promise,  re- 
quired by  this  chapter  to  be  in  writing,  need  not  be  expreaeed  in  the 
written  contract,  agreement,  or  promise,  or  in  any  note  or  mdmoranduin 
thereof,  but  may  be  proved  by  any  other  le^l  evidence. 


MISSISSIPPI    HiiTdkiMsoN'B  Cook. 

Chapteb  47.    Akt,  1.    Section  I. 

Sec.  1.  No  action  shall  be  brottght  whereby  to  chai^  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  any  debt  or  dam- 
age  out  of  bis  own  estate ;  or  whereby  to  charge  the  defendant  upon  any 
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special  promise,  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  or  to  charge  any  person  upon  any  agreement,  made  upon  conaid- 
eratiou  or  marriage,  or  upon  any  contract  for  the  sale  of  laods,  tenements, 
and  hereditamente,  or  the  making  any  lease  thereof  for  a  longer  tenn 
than  one  year,  or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof,  unless  the  promise  or 
agreement  upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  or  her  thereunto  law- 
fully authorized. 


MISSOUEtl.    Rktised  Statctbs,  IMS. 
CoAPTEB  68.     Sections  1,  2,  S,  4,  0,  6,  7. 

Sec.  1.  All  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  lawfully  authorized  by  writing,  shall 
have  the  force  aud  effect  of  leases  or  estates  at  will  only,  and  shall  not, 
either  in  law  or  equity,  be  deemed  or  laten  to  have  any  other  or  greater 
force. 

Sec.  2.  No  leases,  estates,  interests,  either  of  freehold  or  of  terms  of 
years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  h 
tenements,  or  hereditaments,  shall  at  any  time'  hereafter  be  a 
granted,  or  surrendered,  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  bo  assigning,  granting,  or  surrendering  the  same,  or  their 
agents  lawfully  authorized  by  writing,  or  by  operation  of  law. 

Sec.  3.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments,  shall  be  manifested  and  proved  by 
some  writing,  signed  by  the  party  who  is  or  shall  be  by  law  enabled  to 
declare  such  trusts,  or  by  his  last  will  in  writing,  or  else  they  shall  be 
Toid  ;  and  all  grants  and  assignments  of  any  trust  or  confidence  shall  be 
ib  writing,  signed  by  the  party  granlinj;  or  assigning  the  same,  (^  by  his 
or  her  last  wiU  in  writing,  or  else  they  shall  be  void. 

Sec.  4.  Where  any  conveyance  shall  be  made  of  any  lands,  tenements, 
or  hereditaments,  by  which  a  trust  or  confidence  may  arise,  or  result  by 
implication  of  law,  such  trust  or  confidence  shall  be  of  like  force  as  the 
same  would  have  been  if  the  act  haif  not  been  made. 

Sec.  5.  No  action  shall  be  broogbt  to  charge  any  executor  or  adminis- 
trate, upon  any  special  promise,  to  answer  for  any  debt  or  damages  ont 
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of  hU  own  estate,  or  to  charge  any  peraoa  npon  any  Bpedal  promiBe  to 
anEwer  for  the  debt,  default,  or  miBcairiage  of  another  person,  or  to  charge 
taij  person  upon  anj  agreetaent  made  in  consideration  of  marriage,  or 
npon  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
any  interest  in,  or  concerning  ihem,  or  an;  lease  thereof  for  a  longer  time 
than  one  year,  or  upon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof;  unless  the  agreement  upon  which  the 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  hy  the  party  (o  be  charged  therewith,  or  Eome  other 
person  by  him  thereto  lawfully  authorized. 

Szo.  6.  No  contract  for  the  sale  of  goods,  wares,  and  merchandise,  for 
the  price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  unless  some  note  or  memorandum  in  writing  be  made,  and  signed 
by  the  pardes  to  be  charged  wjth  such  contract,  or  their  agents  lawfully 
Mlhoriied. 

Sec.  7.  No  action  shall  be  brought  to  charge  any  person  upon,  or  t^ 
reason  of,  any  representation  or  aesarance  made  concerning  the  charac- 
ter, conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person,  unless 
such  representation  or  assuraDce  be  made  in  writing,  and  subscribed  by 
&e  party  to  be  charged  thereby,  or  by  some  person  thereunto  by  bim 
lawfully  authorized. 


KEW  HAMPSHIEE.    Revibkd  Statdtm,  1M2. 
Chapter  130.  -  Sections  12,  IS. 

Sec.  12.  Every  estate  or  interest  in  lands,  creat«d  or  conveyed  with- 
out an  instrument  in  writing,  signed  by  the  grantor  or  his  attorney,  shall 
be  deemed  an  estate  at  will  only,  and  no  estate  or  interest  in  land  shaU 
be  assigned,  granted,  or  surrendered,  except  by  wriling  signed  as  afore- 
said, <ir  by  operation  of  law. 

Sec.  13.  No  trust  concerning  lands,  except  such  as  may  arise  or  result 
by  implication  of  law,  shall  be  created  or  declared,  unless  by  an  instru- 
ment signed  by  the  party  creating  the  same,  or  by  his  attorney. 

Chafter  180.  (Sections  7,  8,  B. 

Sec.  7.  No  action  shall  be  maintained  upon  any  contract  for  the  sale 

of  lands,  unless  the  agreement  upon  which  such  action  shall  be  brought. 
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or  some  memorandum  thereof,  is  ia  writing  and  signed  hj  the  parties  to  be 
charged  therewith,  or  by  some  other  person  thereunto  lawrully  authorised 
by  writing. 

Sec.  8.  No  action  shall  be  brought  in  the  following  cases ;  — 

Firtt.  To  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  bis  own  estate  ; 

Second.  To  charge  any  person,  upon  any  special  promise,  to  answer 
f<ff  the  debt,  default,  or  miscarriage  of  another  person ; 

TTiird,  To  charge  any  person  upon  an  agreement  made  npon  con- 
Btderation  of  marriage ; 

Fourth,  To  chai^  any  person  upon  any  agreement  that  ia  not  to 
be  performed  within  one  year  from  Jhe  time  of  making  it ; 

Unless  such  promise  or  agreement,  or  some  note  or  memorandum 
thereof,  is  in  writing  and  signed  by  the  party  to  be  chained  therewith, 
or  by  some  person  thereunto  by  him  lawfully  authoriied. 

Sbc>  9.  No  action  shall  be  brought  upon  any  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise  for  the  price  of  thirty-three  dollara  or 
upwards,  and  no  such  contract  shall  be  valid  unless  the  buyer  shall  accept 
part  of  the  property  so  sold,  and  actually  receive  the  same,  or  give  some- 
thing in  eamesF  to  bind  the  said  bargain,  or  in  part  payment,  or  unlese 
some  note  or  memorandum  in  writing  of  the  bargain  be  mude  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized. 


KEW  JERSEY.    Ekvised  Statdtbs,  1847. 

"IiTLs  17.    Chapter  1.     Sections  9, 10;  part  of  11,  IS,  13,  U,  IS. 

Seo.  9.  All  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interests  of,  in,  to,  or  out  of  any  messuages,  lands,  tene- 
ments, or  hereditammts,  made  or  created,  or  hereafter  to  be  made  or  ere-  . 
ated,  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  shall  have  the  force  and  eSbct 
of  leases,  or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect,  any  con- 
sideration for  making  such  parol  leases  or  estates,  or  any  former  law  or 
usage  to  the  contrary  notwithstanding;  except,  nevertheless,  all  leases 
not  exceeding  the  term  of  three  years  from  the  making  thereof,  where- 
upon the  rent  reserved  to  the  landlord,  during  such  term,  shall  amount 
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to  two  third  parte,  at  the  least,  of  the  fiill  improved  value  of  the 
thing  demised. 

Sec.  10.  No  leases,  estates,  or  ioteresta,  or  term  or  termB  of  year  or 
JtAn,  or  Boy  ancertain  interest  of,  in,  to,  or  out  of  any  messuages,  lauds, 
tenemenU,  or  hereditaments,  shall  at  any  lime  hereafter,  be  assigned, 
granted,  or  surrendered,  uolesa  it  be  by  deed  or  note  in  writing,  signed  by 
the  party  so  assigning,  granting,  or  eurrenderiug  the  same,  or  his,  her,  or 
their  agent  or  agents,  thereunto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law. 

Sec.  11>  All  declarations  or  creations  of  trusts  or  confidences  of  any 
laiids,  tenements,  or  hereditaments,  shall  be  manifested  and  proved  by 
Bome  writing,  signed  by  the  party  ^ho  is  or  shall  be  by  law  enabled  to 
declare  snch  trust,  or  by  his  or  her  last  will  in  writing  or  else  they  shall 
be  utterly  void  and  of  no  effect ; 

Sec.  12.  Provide  aheaj/i,  that  where  any  conveyance  hath  been,  or 
shall  be  made  of  any  lands,  tenements,  or  hereditaments,  by  which  a 
trust  or  cmfidence  shall  or  may  arise  or  result  by  ccMistruction  or  impli- 
cation of  law,  or  be  transferred  or  extinguished  by  act  or  operation  of 
law,  then,  and  in  every  such  case,  such  trust  and  confidence  shall  be  of 
the  like  force  and  effect  as  the  same  would  have  been  if  this  act  had  not 
been  made. 

Sec.  13.  All  grants  and  assignments  of  any  trust  or  coitfdence  shall 
likewiM  be  in  writing,  signed  by  the  party  granting  or  assigning  the 
same,  or  by  his  or  her  last  will  in  writing,  or  else  shall  likewise  be 
utterly  void  and  of  no  efiecL 

Sec.  14.  So  action  shall  be  brought,  whereby  to  chai^  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  damages  out  of  his 
own  estate ;  or  whereby  to  charge  the  defendant,  upon  any  special  prom- 
ise,  to  answer  for  the  debt,  default,  or  miscarriages  of  another  person; 
or  to  chai^  any  person  upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concemiog  them ;  or  upon  any  agreement, 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
^thereof,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
or  ber  lawfully  authorized. 

Sec.  15.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise 
for  the  price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment,  or  that  some  note  or  memorandum  in  wiidng  of  the  BtaA 
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bargain  be  made  and  signed  bj  the  parties  to  be  charged  bj  each  ocm- 
tract,  or  their  agents  thereuoto  lawfully  authorized. 


NEW  TORK.    Eeviskd  Statutes,  I8S0.    Part  IL 
Chapter  8.    Title  1.    Sacnoira  6,  7,  8,  9,  10. 

Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shaU  hereafter  be  created,  granted,  as- 
signed, surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or  by 
a  deed  or  conveyance  in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  affect,  in  any 
manner,  the  power  of  a  t«s(ator  in  the  disposition  of  his  real  estate  by  a 
last  will  and  testament ;  nor  to  prevent  any  trust  from  arising,  or  being 
extiuguished,  by  implication  or  operation  of  law ;  nor  to  prevent,  after  a 
fine  shall  have  been  levied,  the  execution  of  a  deed  or  other  instrument 
in  writing,  daclaring  the  uses  of  such  fine. 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing,  and  be  subscribed  by  the  party  by  whom  the 
lease  or  sale  is  to  be  made. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by  any  party, 
under  the  last  preceding  section,  may  be  subscribed  by  the  agent  of  such 
party  lawfully  authoriEed. 

Sec.  10.  Nothing  in  this  dtle  contained  shall  he  construed  to  abridge 
tbe  powers  of  Courts  of  Equity,  (o  compel  the  specific  performance  of 
agreements,  in  cases  of  part  performance  of  such  agreements. 

T1T1.E  2.    Sbctiohs  i,  i,  i. 

Sec.  2.  In  the  following  cases,  every  agreement  shall  be  void,  unless      1 
such  agreement,  or  some  note  or  memorandum  thereof,  expressing  the 
consideralbn,  be  in  writing,  and  subscribed  by  the  party  to  be  charged 
therewith :  — 

1.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  within 
one  year  &om  the  making  thereof; 
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3.  Every  speml  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  aoother  person ; 

S.  Every  agreement,  promise,  or  andertaking  made  upon  consideration 
of  marriage,  except  mutual  promises  to  many. 

Sec.  3.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  Ifaings  in 
action,  for  the  price  of  filly  dollars  or  more,  shall  be  void,  unless, 

1.  A  note  or  memorandum  of  such  contract  be  made  in  writing,  and  be 
subscribed  by  the  parties  to  1>e  charged  thereby ;  or 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods  or  the 
evidences,  or  some  of  them,  of  such  things  in  action ;  or 

S.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  purchase 
money. '  • 

Sbc.  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the  auo- 
tioneer  shall,  at  the  lime  of  sale,  enter  in  a  sale-book  a  memorandum 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made,  such  mamorandum  shall  be  deemed  a  note  of 
the  contract  of  sale,  within  the  meaning  of  the  last  section. 


NOETH  CAROLINA.    Revised  Statutes.    Vol.  L 
Chapter  50.     Sections  8,  10, 

Sko.  8.  All  contracts  to  sell  or  convey  any  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  or  any  slave  or  slaves, 
shall  be  void  and  of  no  effect,  unless  such  contract,  or  some  memorandum 
or  note  thereof,  shall  be  put  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  by  some  other  person  by  him  thereto  lawfully  authorized 
except,  nevertheless,  contracts  for  leases  not  exceeding  in  duration  the, 
term  of  three  years. 

Sec.  10.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  adminbtrator,  npoo  a  special  promise,  to  answer  damages  out  of  his 
own  estate,  or  to  chat^  the  defendant  upon  any  special  promise  to 
answer  the  debt,  default,  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  hira  lawlully 
authorized. 
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OHIO.    Rbtisko  Statutes.    Stam's  EDirtos,  ISM. 
Chaftkb  49.    SecTiOHB  4,  6. 

Sec.  4.  No  lesses,  estates,  or  inlerests,  either  of  freehold  or  terms  fbr 
years,  or  any  uocertain  interest  of,  in,  or  out  of  lands,  tenements,  or  here- 
ditaments, shall  at  any  time  hereafter  be  assigned  or  granted,  unless  it 
be  by  deed  or  note  in  writing,  signed  by  the  party  so  assigning  or  grant- 
ing the  same,  or  their  agents  thereunto  lawfully  authorized  hy  wriliug, 
or  by  sot  and  operation  of  law. 

Sec.  5.  No  action  shall  be  brought 'whereby  to  charge  the  defendant, 
upon  any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage, 
of  another  person;  or  to  charge  any  execntor  or  administralor,  upon  any 
special  promise,  to  answer  damages  out  of  his  own  estate ;  or  to  diarge 
any  person  npon  any  agreement  made  in  consideration  of  marriage,  or 
upon  any  contract  or  sale  of  lands,  tedements,  or  hereditaments,  or  any 
interest  in  or  concerning  of  them ;  <h'  upon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making  thereof; 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto  by  him  or  her 
lawfully  authorized. 

Note.— By  an  act  which  took  effect  October  1, 1795,  (Chase,  190,) 
the  common  law  of  England,  all  statutes  and  acts  of  parliament  made 
in  aid  of  the  common  law,  prior  to  the  fourth  year  of  the  reign  of  King 
James  Ii.,  and  which  were  of  a  general  nature,  jiot  local  to  that  kingdom, 
were  declared  to  be  the  rule  of  decision,  and  considered  as  of  full  force 
until  repealed,  etc,  or  disapproved  of  by  Congress.  See  Chase,  218, 
2S8,  293,  484,  512. 

A  like  statute  was  passed  February  14,  1805,  and  which  took  effect 
June  1, 1805,  (Chase,  512,)  and  was  repealed  January  2, 1806,  (Otase, 
628.) 

See  Lindsley  v.  Coates,  1  Hammond,  115. 


PENNSYLVANIA.    Dcklop's  Laws.    Cap.  69. 
An  "  Act  /or  Ae  Prevention  of  Fraudt  and  Perj'vrUt." 

Sec.  1.  All  leases,  estates,  interests  of  freehold,  or  tetm  of  years,  or  any 
uncertaib  interest  o^  in,  or  out  of  any  messuages,  manors,  lands,  tenements. 
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or  beredi laments,  made  or  created  bj  liveij  and  aeiain  only,  or  by  parol, 
and  not  put  in  writing  and  signed  by  tbe  parties  bo  making  or  creating 
tbe  same,  or  their  agents  therennCo  lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not, 
either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making  such  parol  leases  or  estates, 
or  any  former  law  or  usage  to  the  contrary  Dotwilhstanding;  except, 
nevertheless,  all  leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof.  And,  moreover,  that  no  leases,  estates,  or  interests, 
either  of  freehold  or  terms  of  years,  or  any  uncertain  interest  of,  in,  to, 
or  out  of  any  messuages,  manors,  lands,  tenements,  or  hereditaments, 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering  the 
same,  or  their  agents  thereto  lawfully  authorized  by  writing,  or  by  act 
and  operation  of  law. 


RHODE  ISLAND.    Beyibxd  Statutes,  1841. 

Sec.  1.  Of  "An  Act  to  prevent  Frauds  and  Perjuries."  No  action 
shall  be  brought  whereby  to  charge  any  executor  or  administrator,  upon 
bia  special  promise,  to  answer  any  debt  or  damage  out  of  his  own  estate, 
or  whereby  to  charge  tbe  defendant  upon  bb  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person  ;  or  to  charge  any 
person  upon  any  agreement  made  upon  ooosideralion  of  marriage,  or 
upon  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments,  or 
the  making  of  any  lease  thereof  for  a  longer  time  than  one  year;  or 
upon  any  agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  promise  or  agreement  upon 
which  such  action  shall  he  brought,  or  some  note  or  memorandum  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  chai^d  therewith,  or 
by  some  other  person  by  him  thereunto  lawfully  authorized.  (Page  222 
of  Rev.  Stat.) 

SectitHis  1,  2,  Of  an  "Act  regulating  Conveyances  of  Ileal  Estate." 
Sbc.  1.  No  estate  of  inheritance  or  freehold,  or  for  a  term  exceeding 
one  year,  in  lands  or  tenements,  shall  be  conveyed  from  one  to  another 
by  deed,  unless  the  same  be  in  writing,  signed,  sealed,  and  delivered  by 
tbe  party  making  the  same,  and  acknowledged  be&ire  a  senator,  judge, 
justice  of  the  peace,  notary  public,  or  town  clerk,  by  the  party  or  parties 
who  shall  have  sealed  or  delivered  it,  and  recorded  or  lodged  to  be  re- 
corded in  the  office  of  town  clerk  of  the  town  where  the  said  lands  or 
tenements  do  lie. 
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-  Sec.  %  All  bargains,  sales,  and  other  cmiTeyances  whatsoerer  of  anj 
landa,  tenements,  or  hereditaments,  nhetber  thej  be  made  for  passiDg 
aay  estate  of  freehold  or  inheritance,  or  for  term  of  ]reara,  exceeding 
the  term  of  one  year,  and  all  deeds  of  trust  and  mortgages  whatsoever, 
which  shall  hereafler  be  made  and  executed,  shall  be  void,  anless  thej 
shall  be  acknowledged  and  recorded  as  aforesaid :  Provided  alteays,  that 
the  same  between  the  parties  and  their  heirs  shall  be  valid  and  binding. 
(Page  257  of  Bev.  SlaL) 


iSOUTH  CAROLINA. 


In  this  State  all  the  sections  of  the  English  Statute  considered  in  this 
worit  are  in  force.  See  the  variona  titles ;  also  Brevard's  Dig.  VoL  L 
TiL  84. 


TENNESSEE.    Scott^  Edition  or  Laws,  Vol.  L 

Chapter  !5.    Sbctioit  1. 

No  action  shall  be  brought  whereby  to  charge  any  executor  or  admin- 
istrator,  upon  any  special  promise,  to  answer  any  debt  or  damages  ont  oS 
his  own  estate,  or  whereby  to  charge  the  defendant  upon  any  spedal 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
or  to  charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract  for  the  sale  of  lands,  teoements,  or  heredit- 
aments, or  the  making  any  lease  thereof  for  a  longer  term  than  one  year, 
or  upon  any  agreement  which  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unlfss  the  promise  or  agreement  opwi 
which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  bo  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorized. 


TEXAS. 

Act  of  Januart  18,  1840. 

Sec.  1.  No  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  imj  debt  or  damage 
out  of  his  own  estate,  or  whereby  to  charge  the  defendant,  upon  any 
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■pedal  promiae,  to  answer  for  the  debt,  default,  or  mtacarriage  of  another 
person,  or  to  charge  any  person  upon  any  agreement  made  in  coosidera- 
ttOD  of  marriage,  or  upon  anj  contract  for  the  sale  of  lands,  slavee,  tene- 
ments, or  hereditaments,  or  the  making  of  any  lease  thereof  for  a  longer 
term  than  one  year,  or  upon  any  agreement  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  unless  the  promise 
or  agreement  upon  which  snch  actioa  shall  be  brought,  or  some  memoran- 
dum thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  him  thereunto  lawfully  authorised. 


YEKMONT.    Revised  Statutss,  1839. 
TiTLB  14.    Chapter  SO.    Sections  21,  22,  23,  U. 

Sec.  21.  All  estates  or  interests  in  lands,  created  or  conveyed  without 
any  instrument  in  wriUog,  signed  by  the  grantor  or  his  attorney,  shall 
have  the  force  and  e0ecl  of  estates  at  will  only;  and  no  estate  or  interest 
in  lands  shall  be  assigned,  granted,  or  surrendered,  unless  by  a  writing 
signed  as  aforesaid,  or  by  the  operation  of  law. 

Sec.  22.  No  trust  concerning  lands,  except  such  as  may  arise  or  result 
by  implication  of  law,  shall  be  created  or  declared,  unless  by  an  instru- 
ment in  writing,  signed  by  the  party  creating  or  declaring  the  same,  or 
by  his  attorney. 

Sec.  S3.  The  assignment  of  any  lease  of  lands,  if  the  lease  is  for  a 
longer  term  than  one  year,  shall  be  by  deed,  signed,  sealed,  and  witnessed, 
acknowledged,  and  recorded,  as  is  provided  in  the  case  of  deeds  in  the 
fourth  section  of  this  chapter ;  and  any  assignment,  otherwise  executed, 
shall  be  void  as  against  all  persons  but  the  assignor,  his  heirs,  or  devisees. 

Sec.  24.  No  deed  or  other  conveyance  of  any  lands,  or  of  any  estate 
or  interest  therein,  made  by  virtue  of  a  power  of  attorney,  shall  be  of  any 
effect,  or  admissible  in  evidence,  unless  quch  power  of  attorney  shall  have 
been  signed,  sealed,  and  acknowledged  and  recorded  in  the  office  where 
such  deed  shall  have  been  recorded. 

Title  10.    Chapteb  61.    Sbctiomb  1,  2,  3. 

Sec.  1.  No  action,  in  law  or  equity,  shall  be  brou^t  in  any  of  the 
following  cases,  that  is  to  say :  — 

Firtt.  To  chai^  an  executor  or  administrator,  upoD  any  special  prom- 
ise, to  answer  damages  out  of  his  own  estate ;  or 
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Second.  To  char^  any  penon,  opon  anj  apecial  promise,  to  answer 
fi>r  the  debt,  default,  or  misdoings  of  another ;  or 

TAird.  To  charge  any  person  upon  an;  agreement  mkde  upon  oon- 
uderation  of  marriage ;  of 

^ourtA.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or  bere- 
ditaments,  or  of  any  interest  in  or  concerning  them  ;  or 

Fifth.  Upon  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof; 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandam  or  note  thereof,  shall  be  in  writ- 
ing, and  signed  by  the  party  tg  be  charged  therewith,  or  by  some  persou 
thereunto  b^im  lawfully  authorized ;  and  if  the  contract  or  agreement 
relate  lo  the  sale  of  real  estate,  or  any  interest  therein,  such  authority 
shall  be  conferred  by  writing. 

Sec.  2.  No  contmct  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  forty  dollars  or  more,  shall  be  good  or  valid,  unless  the 
purchaser  shall  accept  and  receive  part  of  the  goods  so  sold,  or  shall 
ipre  something  in  earnest  to  bmd  the  bargain,  or  in  part  payment,  or 
unless  some  note  or  memorandum  of  the  bargain  be  made  in  writing 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized. 

Sec.  3.  No  action  shall  be  brought  to  chai^  any  person,  upon  or  by 
reason  of  any  representation  or  assurance  made  concerning  the  character, 
conduct,  credit,  -ability,  trade,  or  dealings  of  any  other  person,,  unless 
such  representation  or  assurance  be  made  in  writing,  and  signed  by  the 
party  to  be  chained  thereby,  or  by  some  person  thereunto  by  him  lawfiilly 
authorized. 


VIRGINIA.    Code,  (by  Fattow  tmd  BoBureoH,)  1849. 

Chapter  US.    Sbgtioxs  1,  3. 

Sec.  I.  No  action  shall  be  brought  in  any  of  the  following  cases :  — 
/Vrft  To  chai^  any  person  upon  or  by  reason  of  a  representation  or 
assurance  concerning  the  character,  conduct  credit,  ability,  trade,  or  deal- 
ings of  another,  to  the  intent  or  purpose  that  such  other  may  obtain 
thereby  credit,  money,  or  goods;  or, 

Seamdfy.  To  charge  any  person  upon  a  promise  made,  after  full  age, 
to  pay  a  debt  contracted  during  infancy,  or  upon  a  ratification  after  full 
age  of  a  promise  or  simple  contract  made  daring  infancy  ;  or, 
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I%irdfy.  To  charge  a  p«nona1  representadve  npon  a  pronuas  to  answer 
any  debt  or  damages  ont  of  his  own  estate;  or, 

Fourth^.  To  charge  any  person  upon  a  promise  to  answer  for  the  debt, 
de&ult,  or  misdoings  of  another  j  or, 

Mfthfy.Vpoa  any  agreement  made  npon  eonsideratioo  of  marriage;  or, 

SixMy.  Upon  any  contract  for  the  sole  of  real  estate,  or  the  lease 
thereof  for  more  than  a  year;  or, 

Seventh^.  Upon  any  agreemeat  that  b  not  to  be  performed  within  a 
year; 

Unless  the  promise,  contract,  agreement,  representation,  assurance,  or 
ratification,  or  some  memorandum  or  note  diereof,  be  in  writing,  and 
signed  by  the  party  to  be  charged  thereby,  or  his  agent.  But  the  con- 
uderation  need  not  be  set  forth  or  expressed  in  the  writing;  it  may  be 
proved  (where  a  consideration  is  necessary)  by  other  evidence. 

Seo.  2.  Any  writing,  to  which  the  person  making  it  shall  affix  a  scroll 
by  way  of  seal,  shall  be  of  the  same  force  as  if  it  were  actually  sealed. 


WISCONSIN.    RavnwD  Statctm,  1848. 
TiTLX  30.    Chapteb  7S.    Sbctiomb  6,  7,  8,  8,  10. 

Sec.  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafW  be  created,  granted,  as- 
Bigned,  surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or  by 
deed  or  conveyaoce  in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering,  or  declaring  the  same,  or  by  his  lawful  agent, 
thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  constmed  to  afiect  in  any 
manner  the  power  of  a  testator,  in  the  disposition  of  bis  real  estate,  by 
a  last  will  and  testament;  nor  to  prevent  any  trust  from  arising  or  being 
extinguished,  by  implication  or  operation  of  law. 

Sec.  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lauds,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  ndte  or  memorandum  thereof,  expressing  the 
consideration,  be  in  writing,  and  be  subscribed  by  the  party  by  whom  the 
lease  or  sale  is  to  be  made. 

Seo.  9.   Every  instrument  required  to  be  subscribed  by  any  jarty, 
under  the  last  preceding  section,  may  be  subscribed   by  the  agent  of 
such  party,  lawfully  authorized. 
46 
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Sec.  10.  Nothing  in  thu  chapter  contained  shall  be  constraed  to 
abridge  the  povera  of  Courts  of  Equity,  to  compel  the  spedfic  perform 
ance  of  agreements  in  cases  of  part  performance  of  sach  agreements. 

TiTLB  SO.    Chafteb  76.    Segtioms  2,  8,  4,  8. 

Sec.  2.  In  the  following  cases,  every  agreement  shall  be  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof,  expresdng  the 
consideration,  be  in  writing,  and  subscribed  bj  the  party  charged  there- 
with:— 

Firit.  Every  agreement  that  by  the  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person. 

Third.  Every  agreement,  promise,  or  undertaking,  made  upon  consid- 
eration of  marriage,  except  mutual  promises  to  marry. 

Sbc.  S.  Every  contract  for  the  sale  of  auy  goods,  chattels,  or  things  in 
action,  for  the  price  of  fiily  dollars  or  more,  shall  be  void,  unless, 

Firti.  A  note  or  memorandum  of  such  contract  be  made  in  writing,  and 
be  subscribed  by  the  parties  to  be  charged  therewith ;  or 

Second.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action ;  or 

TTiird.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  pur- 
chase money. 

Sko.  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the 
auctioneer  shall  at  the  Ume  of  sale  enter  in  a  sale-book  a  memorandum, 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  for  whose 
account  the  sale  is  made,  such  memorandam  shall  be  deemed  a  note  of 
the  contract  of  sale  within  the  meaning  of  the  last  section. 

Skc.  8.  Every  instrument  required  by  any  of  the  provi^ns  of  this  title 
to  be  subscribed  by  any  party,  may  be  subscribed  by  the  taWfiil  agent  of 
such  party. 
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[lUfereticei  are  to  the  Sectloni-] 


A. 
ACCEPTANCE, 

of  bill  of  exchange,  verbal,  172,  174. 

See  Guaranliet' 
ACCEPTANCE  AND  RECEIPT, 

of  goodfl,  eta,  bargained  for,  S15-840. 

See  Goods,  tic..  Sola  of. 
ACCOUNT  STATED, 

a  good  memoTandum  of  agreement,  847. 
ACT  OF  LAW,  • 

estfttea  by,  77. 

See  Surrmder$. 
ADMINISTRATOES.     8m  Hxec^ton.  • 

ADMISSION, 

of  verbal  contraot  in  defendant's  answer,  gtoiind  (or  enfiaxiiiig  it, 

499-502. 
must  be  of  the  agreement  chained,  501,  502. 

of  mietake,  qu.,  if  ground  for  enfordng  on  bill  to  refbrm  and  en- 
force, 500. 
AGENCY, 

cases  of  goaranty  confounded  with,  206-209,  211. 
See  Guarantia.. 
AGENT, 

in  cases  of  conveyances,  10-17. 
who  may  be,  14. 
how  appcHnted,  10-16. 
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AGENT  —  Mn/m««£ 

in  cases  of  coalracts,  864,  367-370t(. 
who  may  be,  867-369. 
how  appointed,  870,  370  a. 
sigDBture  bj,  864. 
AGREEMENT, 

force  of  the  word,  887. 
ALTERATION, 

of  memorandum  after  gignature,  S61. 

of  written  agreement  by  subsequent  parol  stipulation,  409  6—428. 
See  Canctnation  ;  Parol  Evidence,  tie.    ^ 
ALTERNATIVE.     See  Contraeti. 
ANSWER  IN  CHANCERY, 
•     of  trustee,  sufflcient  declaration  of  trust,  100-108. 
See  I^mding. 
ASSIGNMENT  OF  DOWER.    See  Jrt  of  Lav. 
ASSIGNMENTS, 

verbal,  of  leases  within  the  statute,  necessarily  invalid,  41. 
See  Act  of  Law ;  Mortgagei  ;  Surrendtri. 
ATTORNEY, 

oral  guaranty  of  client's  debt  by,  enforced,  1S8. 
AUCTION  SALES, 

of  land,  covered  by  the  statute,  264. 
of  floods,  etc.,  covered  by  the  statute,  298. 
AUCTIONEER, 

his  entry  a  good  memorandum,  347.  f 
as  agent  for  signing  memorandum,  869. 
his  clerk,  S69. 
t 

B. 
BAIL, 

verbal  promise  to  become,  for  third  person,  176.' 
BARGAIN, 

force  of  the  word,  889. 
BILL  OF  PARCELS, 

a  sufficient  memoiandam  of  agreement,  847. 
BLANK, 

*  signature  id,  S60.         . 
BOND, 

verbal  promise  to  give  bail,  for  third,  person,  176. 
BOUNDARIES, 

verbal  settlement  of  disputed,  75,  269. 
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BBOEER, 

his  entry,  a  safflcient  meiDonindam,  347. 

bought  and  eold  notes,  347. 
as  agent  for  signing  the  memorandom,  369. 
hia  clerk,  869. 

C. 
CANCELLATION,  Etc. 

of  title  deeds,  does  Dot  devest  corporeal  estate,  59. 
lecut  with  incorporeal  estate,  59. 
unrecorded,  effect  of,j|p>  ^1- 
not  necessary  to  validity  of  surrender,  43. 
See  Swrendert. 
GABBIER, 

acceptance  and  receipt  of  goods  by,  327. 
CHEATS, 

mere,  not  vithin  the  statute,  184. 

See  Guarantxn. 
CLERKS,   • 

of  auctioneers  or  brokers,  as  agents  for  signing  the  memorandum,  869. 
COMMISSION  MERCHANT, 

as  agent  for  signing  the  memorandum,  369. 
CONFLICT  OF  LAWS,  186. 
CONSIDERATION, 

of  contract  executed  on  one  side,  recoverable,  117, 124'127. 

See  ConiracU. 
in  cases  of  guaranty.     Sm  Guaranties. 
statement  of,  in  memorandum  of  agreement,  387-408. 
See  Memorandum. 
in  declaration  of  trust,  12. 
in  case  of  marriage  settlements,  216. 

See  Marriage,  Agreemtntt  in  eontideralion  of. 
CONTRACTS,      . 

verbal,  how  far  valid, 

statute  does  not  make  them  iHegal,  but  simply  prescribes  rule 

of  evidence,  116. 
admissible  in  defence  in  equity,  129, 130. 

not  so  at  law,  122, 122  a,  126, 131-184,  435. 
not  available  in  any  form  of  action  as  contracts,  181—184.    ' 
may  be  used  in  justification  as  licenses,  133. 
valid  as  to  third  parties,  185. 
peijury  by  falsely  swearing  to  them,  185. 
conflict  of  laws,  186. 
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CONTRACTS  —  emtinwd. 
verbal,  hov  far  valid. 

Statute  of  Limitations,  137. 

enforced  against  altomejs  hj  sammarj  jurisdiction  rf  eoorts, 

1S8. 
after  execution  on  both  eidea,  116. 
after  execution  on  one  Bide,  117-130. 

consideration  may  be  recovered,  117. 

mone;  paid  ma/  be  recovered  back,  118. 

value  of  aerviou  rendered  maj  be  recovered,  118. 

value  of  improvements  put  on  land  maj  be  recovered, 

119,  120. 
poeseaaion  of  land  must  first  be  aarrendered,  121. 
party  in  &ult  cannot  recover,  122,  123. 
recovery  must  be  on  the  implied  promise,  124. 
special  promise  admissible  in  evidence  for  some  porpoeea, 
12+-127. 
in  part  within  the  alatute,  * 

no  recovery  on  the  valid  part  if  inseparable  from  the  other, 
140-144. 
nnlBBB  the  invalid  part  haa  been  executed,  150. 
nor,  though  the  stipulations  are  separable,  if  the  action  be  uptw 
the  nhole  contract,  145-152. 
in  the  alternative,  one  branch  being  within  the  statute  and  the  other 

not,  152. 
See  Adimttion;  Eqvily;  Fraud;  Goodt,  tte.,  SaUi  of;  Gvaraat- 
Het ;  Land,  Oottiraett  for  ;  Marriage,  Agreements  in  eoniidera- 
tion  of ;  Memorandum  ;  Pari  Performanee  ;  Tear,  Agnemmia 
not  to  be  performed  in  a. 
CONVEYANCES.    See  Soundarie$  ;  Cancellation,  Oe. ;  Dower  ;  Ex- 

chattget ;  Judicial  Salet ;  Mortgages  ;  Parlitiom. 
CEEDIT, 

of  a  third  party,  representationa  in  regard  to,  181-165. 
lo  whom  given,  cases  of  guaranty,  197-200. 
to  be  given,  qu.,  if  it  must  appear  in  memorandum  of  sale,  382,  388. 
CEOPS,  Eto.  • 

contract  for,  285-257. 

See  Land,  Ooniraelt  for. 

D. 
DAMAGES, 

measure  of,  in  action  <m  implied  promise  to  pay  for  land,  eto,  125. 
agreements  to  release,  in  case  of  land  taken,  S70. 
See  Ooniraelt. 
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DATE, 

of  bargftin  for  goods,  889. 
DEBT, 

of  another,  within  the  Btatote,  definition  of,  155. 
See  Guarantiet. 
DECLARATION  OP  TRUST.    See  Tfrwit 
DEED, 

wbether  leaae  for  years  luust  be  by,  6,  7. 

conveyance  of  freehold  mast  be  by,  6. 

not    necessary    for    assigning,  granting,  or  sorrendering  existing 

terms,  8. 
effect  of  cancelline,  altering,  or  redelivering^  59-61. 
mortgage  in  equity  from  deposit  of,  62-64. 
where  required  at  common  law,  reqnired  stitl,  42. 
See  Seal. 
DEFAULT, 

of  another,  within  the  statnte,  definition  of,  155,  195, 
*  See  Guanmlin. 

DEFENCE, 
.    upon  a  verbal  contract  within  the  etatnte,  not  allowed  at  law,  122, 
122  a,  126, 181-184,  485. 
allowed  in  equity,  129,  130. 

See  Qmtraett. 
DELIVERT.     See  Aceeptanee  and  Seetipt.    * 
DEPOSITION, 

of  trustee,  good  declaration  of  trust,  100, 
DISCHARGE, 

irom  oral  contract,  not  good  considuation,  184. 
oral,  of  written  contract,  429-436. 

&e»  Parol  Erndgnce, 
of  mortgage,  267. 
DISCOVERY, 

whether  statute  may  be  pleaded  in  bar  of,  520-534. 
DOWER,  assignment  of.     See  Act  of  Law. 

contract  to  release,  etc,  requires  writing,  230. 


EARNEST,  341-848. 

See  GwkU,  «&;.,  Salu  of. 
EAS:ftiENT, 

contract  for,  requires  writing,  232. 
ENTIRE  CONTRACT.    See  Contract. 
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EQUITABLE  ESTATES, 

contract  for,  must  be  in  wridog,  226,  229. 
EQUITY, 

See  Admiavm.     ContraeU.     ^aud.     Part  Ptrfarnuaiee.     Pleading. 
EQUITY  OF  REDEMPTION, 
agreement  to  extend  time  of,  267. 
coi)fract  for,  most  be  in  writing,  226-229. 
EXCHANGES, 

verbal,  of  land,  76. 

See  Pari  Performance. 
EXECUTED  CONTRACTS, 
binding  upon  the  parties,  116. 
executed  on  one  ude,  II7-I30. 

See  OotUraeti. 
EXECUTORS, 

spedal  proroisea  by,  to  answer  damages  ont  of  their  own  estate,  153, 

186. 
statute  applies  to  executors'  promises  made  at  any  tinfe  aE^  testa- 
tor's death,  153. 
to  administrators'  onlj  after  their  appointment,  153- 
not  to  submission  to  arbitratioa  of  claim  against  estate,  180. 
promise  good  without  writing,  if  estate  discharged,  193,  n. 
See  Guarantiet. 


FACTOR, 

guaranty  of,  not  within  the  statute,  202,  n.,  218. 
See^ruoronA'u. 
FIXTURES, 

contract  for,  does  not  require  writing,  234,  236. 
FRAUD, 

court  of  equity  will  relieve  against,  notwithstanding  the  statute,  437, 
438. 

such  fraud  must  be  more  than  mere  breach  of  contract,  439,  440. 

verbal  promise  to  make  defeasance,  on  faith  of  which  absolute  con- 
veyance procured,  enforced,  441. 

BO  with  promise  to  convey  to  otiiers,  on  faith  t£  which  absolnte  de- 
vise made,  442. 

mere  promise  to  observe  agreement,  if  not  put  in  writing,  opt  en- 
forced, 442. 

cases  of  Iraud,  when  contract  enforced,  443-445. 
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FBJiUB  — continued.  • 

not  enough  that  bill  alleges  that  it  «u  put  of  the  agreement  that 
it  should  be  pat  in  writing,  446.  * 

See  Part  Performcmet. 
trasts  resulting  from,  94-96, 
FBEEHOLD  ESTATES.     See  Deed. 
FEUCTUS  INDUSTRIALES, 
contract  for,  235-257. 

See  Land,  dmtracli  far. 

G. 
GIFT, 

of  mortgage,  not  good  b^  parol,  66. 
GOODS,  Etc.,  SALES  OF. 

noAirs  of  the  trantaetion  within  the  statute,  29S,  294. 
DO  exception  as  to  parties,  29S. 
auction  sales,  293. 
aherilb,  293. 
order  for  goods,  293. 
Btipulation  for  return  of  article,  293. 
mort|;age,  294. 

contract  to  manttfacture,  etc.,  SOO,  ef  ttq. 
contract  to  procure  and  deliver  goods,  810. 
taJaeet-TBOUer,  296-309. 

stock  or  shares,  296,  297. 

promissory  notes,  297. 

patent  rights,  297. 

as  to  the  condition  of  the  goods,  etc,  300-308  a.  * 

immaterial  that  they  are  not  fit  for  immediate  delivei;, 

300-308.  .    , 

distinction  between  goods  tm  hand,  and  tQ  be  made  to 

order,  304-306. 
immaterial  that  goods,  etc.,  are  not  mannfkctnred,  if  con- 
tract is  essentially  one  of  sale,  307, 303. 
goods  suited  to  particular  market  or  nee,  808. 
.  Lord  Tenterdeo's  Act,  S09. 
price,  311-814. 

defendant  must  prove  price  to  exceed  statotory  snm,  311. 
charge  for  delivery,  if  not  special,  included,  311. 
when  Dncertain  at  time  of  bargain  made,  311,  312. 
when  none  stipulated,  311,  312. 
when  each  item  of  lot  is  less  than  statutoiy  stun,  814. 
aceeplaace  and  receipt,  315-340. 
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GOODS,  Etc.— eonA'nuld 

distinction  between  delivery  and  acceptance,  816. 

none  till  after  delivery,  S17. 

none  while  sellei's  lien  remains,  317,  822,  323,  336. 

none  while  buyer's  right  to  return  for  deficiency  in  quan^  or 

quality  remuns,  327-S33. 
may  be,  though  seUer's  right  to  stop  in  trajtntu  remain,  832. 
of  ponderous  or  inaccessible  artidee,  318,  319. 
language  of  parties  admiaaible  as  of  the  rM  gettte  to  expbun 

acceptance,  320. 
wh^t  evidence  of,  is  suffident  to  go  to  the  jury,  821. 
must  be  with  that  intent,  326. 

need  not  itself  indicate  the  tenns  of  the  contract,  326  a. 
must  be  as  owner,  321. 

buyer's  dealing  with  goods  as  his  own,  S22,  323. 
Beller's  measuring  out  and  setting  apart  with  buyer's  orauent, 

824,  325. 
distinction  between  acceptance  to  hind  the  bargnin,  and  aooept- 

once  of  the  goods  as  satisfactoty,  828,  330,  331. 
may  be  by  the  buyer's  agent,  327. 
agent  cannot  be  the  seller,  327. 
by  a  carrier,  327. 
muGt  be  of  part  of  the  goods  sold,  384 
acceptance  of  sample,  334. 
acceptance  of  one  of  a  lot  of  articles,  335,  886. 
time  of  acceptance,  337-840. 

may  be  subsequent  to  the  making  of  bargain,  337, 
not  after  action  brought,  338. 
when  once  made,  irrevocable,  839. 
what  19  the  date  of  bargain,  339. 
eameti  and  part  payment,  341'-34S. 

effect  of,  sane  as  at  common  law,  344. 
must  be  something  of  value,  344. 
must  be  actually  paid,  344. 
what  amounts  to  part  payment,  842,  342  a. 
time  of,  843. 
GRASS,  Etc., 

contract  for,  235-257. 

See  Land,  (^mtraeti  far. 
GUABAHTIES, 

executors'  and  administrators'  promises,  153. 

what  are  "  debts,  defaults  or  miscarriages,"  155-162. 
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GUARANTIES  —  eorOittued. 

torts  of  third  party  inclnded,  155. 

third  party's  liability  must  be  clear,  aacsrtained,  and  enforce- 
able, 156,  157. 
if  liability  contingent^  statnte  does  not  apply,  196. 
implied  liabilities  included,  158-161. 
need  not  be  already  incurred,  162. 
special  promise  of  the  guarantor,  163-191. 
means  expreu  promise,  163. 

where  there  is  a  preexisting  obligation  to  pay,  statute  does  not 
apply,  164. 

nor  where  promise  is  indirectly  to  pay  lua  own  debt,  165- 
172. 

guaranty  of  note  oa  passing  it,  165. 

promise  to  pay  thin]  party  amount  due  him  from  promisor's 
creditor,  166-172. 

verbal  acceptance  of  bill  of  exchange,  having  funds,  172. 
promise  to  indorse  third  party's  note,  ehi,  174,  183. 

to  accept  hia  draft  for  accommodation,  171. 

to  furnish  him  funds  to  pay,  175. 

to  execute  bail  bond  for  him,  176. 

to  give  opportunity  of  attaching  his  property,  177. 

by  i-eceiptor  of  attached  property,  to  return  it  on  demand, 
177. 

to  procure  guaranty  to  be  signed,  177. 

to  sell  goods  to  be  applied  in  payment,  178. 

to  pay  third  person's  debt,  if  found  to  be  due,  178. 

to  pay  part  of  debt,  in  satisfaction  of  the  whole,  179. 

to  indemnify  against  third  person's  neglect  of  duty,  158- 
161. 

toinsur*,  161  n. 
promisor's  debiting  himself  with  amount  owing  by  another,  178. 
promise  on  new  and  distinct  consideration,  168, 172,  200-213. 
trilateral  liability,  175. 
promise  must  be'  to  pay  out  of  guarantor's  own  estate,  186, 187. 

if  to  apply  debtor's  own  funds,  good  without  writing,  187. 

or  if  promisor  holds  funds  to  be  so  applied,  187. 

though  coupled  with  guaranty  that  they  shall  suffice,  187. 
promise  to  the  debtor,  good  without  writing,  188. 
most  be  on  sufficient  consideration,  189-191. 

what  consideration  is  safficieat,  189. 

forbearance  by  creditor,  190. 


.dbyCoOglc 


5^  INDBZ. 

GUARANTIES  — eontinvtd. 

must  be  on  sufficient  consideration,  189-191. 

same  coDBidention,  supporting  both  original  promiBe  and 
guaranty,  191. 
representatioDB  as  to  credit  or  solvency  of  third  penon,  181-185. 
Lord  Tenterden's  Act,  181. 

as  to  residence,  character,  faintly  connections,  etc,  184. 
coupled  with  guaranty  of  debt,  185. 
mere  cheats,  184. 
the  spetnal  promise  and  priacipal  liability  mast  concur,  193-199. 
if  original  debt  eztingubhed,  statute  does  not  apply.  193. 
bu^it  may  apply,  though  not  extinguished,  194  and  note. 

See  infra. 
if  extinguished  pendiDg  guaranty,  guaranty  ia  discharged,  196. 
third  party  becoming  liable  by  happening  of  oootingencj  in  the 
interim,  statute  does  not  take  effect,  155,  196. 
if  aaycroilit  given  to  original  debtor,  statute  applies,  197. 
not  if  both  credited  jointly,  197. 
how  to  determine  to  whom  credit  given,  198-200. 
the  special  promise  must  be  coliaUrat  to  the  printnpal  liability,  200- 
213. 
promise  in  consideration  of  sarrender  of  lien  or  secari^,  201. 
such  lien  most  enure  to  the  promisor,  203-205. 
promise  in  consideration  of  releasing  goods  as  a  fund  for  pay- 
ment, 206-209,  211. 
purchase  of  debt,.210. 
guaranty  of  factor  del  credere,  201,  n.,  215. 
statute  embraces  only  what  is  eesentially  and  distinctively  a 
guaranty,  212. 

IMPLIED  OBLIGATION, 

of  third  party,  promise  to  answer  for,  158-161. 
See  GaaraiUiei. 
IMPLIED  PROMISE, 

not  within  the  statute,  124-168. 

See  Gttaranliet. 
action  upon,  in  case  of  land  conveyed,  124. 
IMPBOVEMENTS, 

on  land  orally  purchased,  compensation  for,  119,  120. 
as  ground  for  specific  performance,  487-492. 

_  See  Part  Pirformanee. 

qu.,  if  contract  for  requires  writing,  233. 
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INCOHPOBEAL  ESTATES, 

coDvej'auce  of,  not  affected  by  statate,  2. 

tnut  in,  requires  written  proof,  5. 

contracts  for,  require  memorandum,  5,  2S0. 
INDEHNITT,  PROMISE  OF     See  ImpHed  Obligatim. 
INDORSE,       ' 

verbal  promise  to,  for  anotber,  174, 163. 
See  Guarantia. 
MCTEREST, 

to  be  pud,  need  not  appear  in  the  memorandum,  S82.. 


JUDICIAL  SALES, 
of  land,  78,  26^,  265. 


LAM),  CONTRACTS  FOB, 

proTision  in  regard  to,  bow  &r  supplied  hy  tbe  sections  omceming 
conveyances,  226. 
1.  Subjeet-maller,  vhat  is  an  interest  in  land,  228-262. 
same  as  in  cases  of  conveyances  and  trust,  228. 
"  uncertain  interest,"  228. 
equiUble  estates,  229. 

interest  in  contract  for  land,  229. 
equity  of  redemption,  229. 
dower,  230. 

board  and  lodging,  230. 
incorporeal  estates,  230. 
short  leases,  230. 
possession  of  land,  231. 
easements,  232. 

improvementB  on  tbe  land,  qti.  233. 
fixtures  not  included,  234,  236. 
trees,  crops,  grass,  fruit,  etc  235,  257. 

mere  cbatte'lB  when  severed  &om  the  land,  236. 
title  to  them  while  growing  cannot  be  orally  proved,  237. 
but  they  may  be  orally  contracted  for  as  chattels  in  pros- 
pect of  severance,  237,  255. 
examination  of  the  casea,  2S8-244. 

immaterial    that    purohaaer    has    liberty  to    enter    and 
gather,  245,  295. 
what  is  tfaeir  state  of  growth,  246. 
47 
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LAND,  CONTRACTS  FOR— eotOinu^ 
trees,  crops,  grass,  frait,  etc. 

immaterial  tbat  tbey  derive  nourishment  from  the 

soil  in  the  mean  time,  247. 
whether  sale  is  by  the  tract  of  land  or  quanti^  of 
product,  240. 
if  benefit  of  land  is  part  of  thing  purchased,  statute  applies, 

248,  249. 
nile  tbat  Jructut  induttriala  are  not  and  prima  vttturft  is 
within  the  siatate,  examined,  250-257. 
shares  in  incorporated  companies,  258. 
land  held  hy  partneiship  treated  as  stock  in  trade,  259. 

even  though  partnership  formed  for  express  purpose  of 

dealing  in  land,  260. 
but  statute  applies  to  agreement  to  form  sach  partnersbip, 

262. 
between  what  parties  the  rule  holds,  261. 
S.  Nature  of  ih«  trantaction, 

oontract  or  sale,  means  contract/or  sale,  263. 

contract  to  buy  land,  263. 

to  devise  land,  263. 

to  buy  land  of  third  party,  268. 

to  make  written  contract,  266. 

to  revive  defunct  written  contract,  267. 

allowing  or  disciiargiDg  written  contract  by  parol,  267. 

to  execute  mortgage,  267. 

to  execute  defeasance,  267. 

to  convert  mortgage  into  conditkmal  sale,  267. 

to  foreclose  mortgage,  267. 

to  revive  defunct  mortgage,  267. 

to  extend  mortgage  to  other  liabilities,  267- 

to  extend  time  of  redemption,  267. 

to  release  or  discharge  mortgage,  267. 

to  break  down  adverse  title,  268. 

to  release  covenant  of  warranty,  268. 

verbal  guaranty  of  title,  268. 

to  pay  expense  of  searching  title,  268. 

settling  disputed  boundaries,  269. 

restricting  manner  of  using  land,  269. 

releasing  land  damages,  270. 

as  to  payment  of  taxes,  269. 

to  pay  price  of  land  previously  conveyed,  270. 
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LAND,  CONTRACTS  FOR— cwftnued. 

in  coQuderation  of  other  land,  etc  271. 
Auction  Bales,  264. 
aberiff's  sales,  264. 
judicial  sales,  264,  365. 
LEASES, 

statate  not  confined  to  leases  upon  a  rent,  16. 
what  amounts  to  a  lease  within  the  statute,  20-29. 
hctTUt  which  requires  a  writing,  21-24,  28,  29. 
which  does  not  require  a  writing,  26,  27. 
verbal,  not  iirevocable  after  execution,  if  it  amount  to  a 

lease,  30. 
when  enforced  in  equity,  31. 

See  Part  Performance. 
statute  does  not  make  verbal  leases  void,  except  as  to  duration, 
38,  39. 
LEASES  EXCEPTED  BT  THE  SECOND  SECTION, 
for  more  than  statute  number  of  years,  33-40. 

duration  of  lease  estimated  from  date  of  agreement,  33. 

da^  of  date  included,  36. 
if  term  end  within  the  statute  period,  thongh  to' commence 
tn  Juturo,  it  is  good  without  writing,  S3. 
$eciu  in  New  York,  84. 
from  year  to  year,  how  far  valid  without  writing,  35. 

not  derivable  from  the  second  section  of  the  statute,  38. 
verbal  leases  converted  into,  after  entry  and  rent  paid,  38. 
no  action  upon  verbal  contracts  for,  37,  230.   _ 
teciti  in  New  York,  87. 
LETTERS, 

sufficient  writing  for  lease,  350,  n. 

for  memorandum  of  contract,  346,  350. 
for  declaration  of  trust,  98,  99,  111. 
LICENSE,      \ 

oral  contract  available  aa,  in  action  of  trespass,  133. 
amountbg  to  lease,  27-31. 

See  Ltatet. 
LIEK, 

release  of,  as  consideration  of  guaranty,  201-205. 
See  ffuoronriM. 
LIMITATIONS,  statute  of,  137. 
LIVERY  OP  SEISIN, 

degeneration  of  ceremony  previous  to  statute,  1. 
but  nevertheless  a  legal  method  of  conveyance,  1. 
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HABIUAGE,  AGREEMENTS  IN  CONSIDERATION  OF. 
Btatote  embraces  marriage  settlements,  S15. 
not  mutual  promises  to  many,  215. 
not  a  promise  oonditional  on  another  marriage  being  eelebnted, 

220. 
applies,  thoagh  promisor  dissatisfied  with  the  match,  if  his 
promise  not  so  conditional,  220. 
marriage,  as  the  consideration  of  the  promise,  216. 
as  the  acceptance  of  it,  2I6  a,  218. 
most  have  been  celebrated  in  reliance  upon  it,  217. 
flgreemeDt  must  be  performed  in  reasonable  time,  221. 
absolute  in  its  terms,  219. 
gu.  if  revocable  before  marriage,  216  a,  218. 
form  of,  222. 

See  Sfentorandum. 
manner  of  execution  of,  222. 

See  Memorandum. 
contents  of,  222. 


parol  evidence  in  connection  with,  222. 

See  Parol  Evidence. 
effect  of  part  performance  of,  222. 
marriage  alone  is  not  part  performance,  222. 
See  I^irt  Pttformance. 
pOBt>nnptial  settlement  in  pursuance  of  ante-nuptial  verbal  promise, 
not  good  against  intervening  creditors,  223. 
good  between  the  parties^  221. 
MEMORANDUM, 

formal  agreement  not  required,  349. 

mnst  import  a  contract,  846.  ' 

may  be  by  a  letter,  346,  350. 

receipt  for  purchase-money,  347. 
bill  of  parcels,  S47. 
account  stated,  347. 
sheriff's  return,  847. 
auctioneer's  entry,  347. 
broker's  entry,  347. 

bought  and  sold  notes,  847. 
material  with  which  and  on  which  it  may  be  written,  348. 
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MEMORANDUM  —  continued. 

ftW  when  it  may  be  written,  848  a. 

in  cases  of  auctioneers  or  other  agente,  849. 
need  not  be  comprised  in  one  paper,  350. 

corretpondence  by  letter,  850. 

instmrnent  signed  recognizing  previona  one  not  signed  850. 

connection  between  the  Beveral  papers  cannot  be  shown  by 
parol,  850. 

certainty  with  which  they  must  refer  to  each  other,  860-858. 
need  not  hare  been  intended  as  memorandum,  354. 
nor  addressed  io  the  promisee,  354. 

ngjtatitre  is  indispensable,  though  instrument  all  written  in  party's 
own  hand,  855. 

by  mark  sufficient,  355  b. 

ma;  be  printed  or  stamped,  856. 

place  of  signature  immaterial,  357. 

must  be  so  inserted  as  to  authenticate  the  instmrnent,  357, 

358. 
most  be  intended  as  final  signature,  357. 

as  witness,  S59.  4 

m  blank,  360. 

may  cover  subsequent  alterations,  361. 

gu.  if  jiatne  of  party  must  be  signed,  362. 

not  sufficient  to  insert  minute  of  contract  in  plaintiff's  book  at 
defendant's  request,  363. 

by  agent,  364 

by  party  to  be  charged  sufficient,  865,  366. 
teaUng  not  necessary,  355. 

qu.  if  Butfident  without  signing,  355,  305  b. 
agent  for  signing,  367-^70  a. 

who  may  be,  367-369. 

must  be  thereto  lawfully  authorised,  370. 

need  not  be  appointed  by  writing,  370  a. 

subsequent  ratification  sufficient,  370  a. 
contentt  of  the  mmtorandum, 

general  rule,  371. 

names  of  both  parties,  372,  373. 

plaintiff's  name  mast  appear  as  promisee,  374,  875. 

price  stipulated,  376-381  a. 

credit  to  be  giren,  382,  383. 

interest  to  be  paid,  382. 

time  and  place  of  delivery  of  goods,  384. 
47  • 
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MEMORANDtTM  —eonliaited. 
eontenU  of  the  memora»dum. 

warranty  of  quality  of  goods,  SSI- 
description  of  property  contracted  for,  885. 
amnderalion,  887-408. 
Vain  V.  Wtirlters,  887. 
force  of  word  "  i^reement,"  387. 
"  promise,"  387. 
"  bai^n,"  889. 
American  dedsiona,  891. 
argument  upon  priniuple  in  ikvor  of  Wain  v.  Wailten,  892- 

898. 
what  is  sufficient  statement  of  consideration,  S99-408. 

when  consideration  of  gnaranty  appears  to  be  the  same  as 

that  of  the  original  promise,  400-40S,  105-408. 
where  forbearance  appears,  404. 

when  gaaranty  made  contemporaneoaalj  with  incnrring 
debt,  406-408. 
parol  evidence  admitted  to  explain  technical  expressions,  S80. 
on  th^ueation  of  the  consideration,  403. 
See  Parol  Svidence. 
MISCARRIAGE, 

of  another,  within  the  statttte,  definition  of,  1S5,  195. 
See  Guanmiiet. 
MORTGAGE, 

^  if  a  conveyance  within  the  atatnte,  65,  68, 
g^fl  of,  not  good  by  parol,  66. 
in  equi^,  by  deposit  of  title  deeds,  62-64. 
contract  to  execute  requires  writing,  267. 
foreclose  requires  writing,  267. 
revive  when  defunct,  267. 
release  or  discharge,  267. 
extend  to  other  liabilities,  267. 
qu.  of  chattels,  if  it  is  within  the  statute,  294. 

N. 
NAME, 

whether  aignatare  to  memorandum  most  express,  862. 
of  both  parties  must  appear  in  memorandom,  872)  878. 

0. 

ORDER, 

for  goods,  a  contract  of  purchase,  293.  j 
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p. 

PAEOL, 

force  of  the  term  as  naed  in  the  statute,  6,  n.,  14. 
See  Parol  Endmee. 
PAROL  EVIDENCE, 

admisBible  to  prove  fkcts  to  raise  reeutCiDg  trust,  9S. 
to  aid  defective  declaration  of  trut,  111. 
to  repel  inference  of  a  trust,  111. 
its  admissibility  in  connectioa  with  the  memonmdnm,  409-436. 
how  far  the  same  rules  apply  as  at  common  law,  409  a. 
subsequent  oral  Tariation  of  memorandum,  409  i-428. 
uo  action  on  the  writing  as  bo  varied,  411-422. 
same  as  to  all  contracts  within  the  statute,  416. 
and  whether  the  variation  be  in  a  matei^  particular  or 

not,  417,  418. 
or  in  a  particular  not  embraced  by  the  statute,  419,  420. 
qu.  where  such  particular  altme  remains  executory,  421. 
performance  according  to  orally  substituted  terms,  bow  &r 
available,  428-428. 
to  show  discharge  of  written  agreement,  429-436. 
See  JAmorontf WR. 
•  PART.  PERFORMANCE, 

of  verbal  contract^  as  ground  for  its  specific  execution,  447-492. 

ground  of  the  doctrine  is  fraud,  448. 

it  has  no  existence  at  law,  451. 

whether  it  applies  where  court  has  general  jurisdiction  of  frand  by 

sUtnte,  449-450. 
par^  relying  upon,  most  shew  his  own  readiness  to  perform  the  con- 
tract on  bis  part,  453. 
also  that  remedy  at  law  in  dam^es  is  insuffldent,  452. 
must  prove  the  terms  of  the  contract,  493-497. 
degree  of  proof,  494. 
reference  to  master  to  ascertain,  496,  497. 
acts  o(  must  be  done  by  the  plaintiff,  4S3. 

must  be  in  pursuance  of  the  oontract,  454. 
must  suffice  to  show  some  contract  existing,  455,  456. 
must  be  in  execution  of  the  contract,  457. 
in  cases  of  marriage  settlement,  the  marriage  is  not  sufficient,  459. 
acts  merely  preparatory  or  ancillary  to  the  agreement  not  sufficient,' 

460. 
payment  of  purchase-money  not  sufficient  of  itself  461. 
ground  of  this  doctrine,  462. 
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FART  PERFORM AI^CE—  eontinutd. 

teciu,  if  DOt  capable  of  reimbursement,  468,  464 
it  is  corroboratoiy  of  other  acta,  465. 
potteition,  of  land  purchased,  as  an  act  of  part  perfonnance,  465- 
486. 
qti.  if  alwajd  iDdispensable,  466, 
suffluent  of  itself,  467. 
aa  taken  b7  the  purchaser  plaintifl;  468-470. 
OS  ddivtrtd  by  the  vendor  plaintiff,  471. 
general  rules  in  regard  to,  472. 
it  must  be  notorious,  473. 
exclusive,  474. 
of  the  land  claimed,  475. 
in  pursuance  of  the  conbwst  alleged,  476-482. 
continuance  in  possession,  "bj  old  tenant^  not  sufficient,  477-480. 
teait  if  additional  rent  paid,  479. 
or  improvements  made,  480. 
See  hnprovemenU. 
must  be  snbseqnent  to  the  contract,  482. 

with  knowledge  and  consent  of  vendor,  483. 
need  not  be  expressly  stipulated  for,  484. 

must  be  rttaitud  in  pursuance  of  the  contract,  485.        .  * 

not  sufficient  merely  bec&use  an  act  of  ownership,  486. 
\imprQotmerUt  made  on  the  faith  of  a  verbal  contract  for  land,  487- 
492. 
must  be  permanently  beneficial  to  ibe  estate,  488. 
must  be  subsequent  to  the  contract,  488. 
not  material  whether  judiciously  made  or  not,  489. 
loss  of  value  of,  must  work  a  sacrifice  to  the  purchaser,  490. 
qu.  if  they  must  be  by  the  contract  atipulated  to  be  made,  491. 
possession  coupled  with  improvements,  by  a  son  upon  land  of  his 

parent,  481. 
courts  indisposed  to  extend  doctrine  of  part  performance  &rther, 
492. 
PARTITIONS, 

verbal,  between  tenants  in  common,  whether  valid  to  sever  posses- 
sion, 68,  75. 
not  valid  to  give  title,  70. 

valid  in  equity,  when  followed  by  possession  in  severalty,  74. 
See  Part  Performance. 
PARTNERSHIP, 

lands  of,  when  treated  as  stock  in  trade,  259-262. 
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PATENT  BIGHTS, 

whether  contract  for  sale  of  reqau«8  writing,  S98. 
PAUPER, 

settlement  may  be  gained  nnder  oral  contract,  135. 
PAYMENT, 

of  price,  in  bargains  for  goods  etc.  341-84S. 
See  Goodt,  etc.  Sale*  of. 
as  an  act  of  part  performance  of  a  contract  for  land,  461-465. 
See  Part  Performonee. 
PENCIL, 

writing  in,  mfflcient  nnder  the  statute,  848. 
PERJURT, 

hy  false  swearing  to  oral  contract,  185,  517. 
denial  of  oral  contract,  517. 
PLEADING, 

declaration  must  be  on  speml  contract,  504. 

need  not  aver  memorandum,  505. 

replication  need  not  set  out  memorandum,  505. 

special,  effect  of  disuse  of,  507. 
plea  of  agreement  within  the  statute  must  aver  writing,  506. 
bill  in  equity  should  allege  equitable  circnmstances  relied  on  to  re- 
move the  bar  of  the  statute,  507. 
defendant  must  rely  on  the  statute  by  some  regular  pleading,  506. 
by  demurrer,  509,  510. 
by  plea  of  general  issue  or  answer  denying  agreement,  511. 

effect  of  subsequent  conviction  for  poijury,  517. 
by  special  plea  in  bar  or  by  answer,  512. 

notwithstanding  defendant  admits  agreement,  515. 

qu.  in  dues  of  trusts,  516  o. 
where  equitable  circumstances  are  charged,  516. 
form,  etc.,  of  such  plea  or  answer,  518,  519. 
whether  statute  may  be  pleaded  in  bar  to  discovery  offset  of 
agreement,  520-583. 
in  cases  of  trusts,  534. 
by  whom  statute  may  be  pleaded,  128, 135, 
PRICE, 

in  cases  of  contracts  for  goods,  etc.  811-314. 

See  Goodt,  etc.,  Saltt  of;  Earnttl;  Payment. 
mtist  appear  in  memorandum,  876-381  a. 
PRIMA  VESTURA, 
contract  for,  235-257. 
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PRINTING, 

as  substitute  for  writing,  in  cases  within  the  statute,  98,  347,  348, 
356. 
"PROMISE," 

fofce  of  word,  387. 
PROMISSORY  NOTES, 

whether  contract  for  eale  of,  reqnirea  writing,  297. 

R. 
RECEIPT, 

for  pardiase-money,  a  good  memorandum,  847. 
of  goods  parcliased,  347. 

See  Aectptance  attd  Receipt. 
RECITAL, 

in  a  deed,  good  declaration  of  trust,  100. 
in  second  lease,  not  surrender  of  former,  43. 
REFORMING  CONTRACT, 

whether  court  will  both  reform  and  enforce  where  mistake  admitted 
by  defendant's  answer,  500. 
RELEASE, 

from  oral  contract,  not  good  consideration,  134. 
oral,  of  written  contract,  134. 

See  Parol  Evidtnee. 
mortgage,  267.  ' 

land  damages,  270. 

S. 
SALES, 

judicial,  264,  265. 

hj  auctioneers,  etc  264,  265.  «■ 

SAMPLE.     See  Aeeeptanee  and  Seeeipt. 
SEAL, 

whether  sufficient  for  lease  without  signature,  9. 

not  neceBSary  to  memorandum  of  agreement,  365. 

gu.  if  sufficient  execution  of  memorandum,  355,  3S5  b. 

not  necesaaiy  to  declaration  of  trust,  105. 
See  Deed. 
SEISIN.     See  Livery  of  Seitin. 
SET-OFF.     See  ContraeU. 
SHARES  OR  STOCKS, 

not  interests  in  land,  258. 

qu.  if  goods,  wares,  or  merchandise,  296,  297. 
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SHERIFF, 

his  return  on  execution,  a  good  memorandum,  Bi7. 
as  agent  for  signiog,  869. 
his  deputy,  369. 
SHERIFFS'  SALES, 

of  land,  covered  by  the  statute,  264. 
goods,  etc.,  covered  hy  the  etatute,  293. 
See  Sheriff. 
SIGNATURE, 

what  is  sufficient,  in  cases  of  coDvejraoces,  10-12. 
of  a  conveTaace,  in  blank,  12. 

b^  another'a  hand,  10-12. 
hj  agent,  13. 
hj  vhom,  in  declarations  of  trust,  106. 
See  Memorandum. 
SOLVENCY, 

representations  in  regard  to  a  third  person's,  181—185. 
See  Guarcmiiet. 
SPECIAL  PROMISE, 

meaning  of,  as  used  in  the  statute,  163. 
action  must  be  upon,  504. 

how  far  admissible  in  evidence,  in  action  on  the  implied  promise  to 
pay  for  land,  etc.,  received,  124-127. 
SPECIFIC  EXECDTIGN.-See  JVoud;  Part  Ptr/omanee. 
STOCKS  OR  SHARES, 
not  interests  in  land,  258. 
qu.  if  goods,  wares,  or  merchandise,  296,  297. 
SURRENDERS,  42-57. 

1.  By  act  of  parties, 

need  not  be  by  deed,  where  deed  not  necessary  at  common  law, 

42. 
special  form  of  words  not  necessary,  43. 
cancelling  or  Redelivering  title  deed  not  necessary,  43. 
not  of  itself  sufficient  as  surrender,  44. 
See  Oonveyancei. 
redtal  in  second  lease  of  surrender  of  prior  one,  not  sufficient, 

43. 
may  require  writing,  where  creation  of  estate  did  not,  45,  46. 
of  estate  for  years,  may  be  to  take  effect  infuturo,  47, 

2.  By  act  and  operation  of  law, 

definitions  of,  49,  51. 

by  accepting  second  lease  of  same  premises,  49-52. 

by  actual  change  of  tenancy,  53-57. 
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TAXES, 

GODtract  in  reference  to  pB^meat  of,  269. 
TENTEEDEN'S  ACT,  181,  309. 

See  Guarantia  ;  Sakt  of  Good*. 
TIME  AKD  PLACE, 

of  delivery  of  good^  need  not  appear  in  the  memoraDdum,  384< 
TITLE, 

to  land  or  chattels,  in  trespass  or  detinue,  cannot  be  shown  bj  oral 

contract,  131. 
contract  to  eslablbb  or  break  down,  or  to  release  coveoant  of  «ai^ 
ranty  of,  266. 
TORTS, 

of  third  person,  promise  to  answer  for,  155. 
See  Gaaraaiie*. 
TREES,  Etc., 

growing,  contract  for,  2S9-257. 
TRESPASS, 

oral  license  a  good  defence  to  action  of,  133. 
TRILATERAL  LIABILITY,  175,  n.  ' 

See  Gitaraniin. 
TRUSTS, 

1.  Express  trusts,  declaration  or  manifestation  of,  79-82,  97-112. 
how  far  the  statute  provisions  in  regard  to  contracts  and  con- 
veyances may  snpply  the  place  of  those  in  regard  to  trusts, 
79-81. 
includes  uses,  82. 

trusts  of  chattels  real,  82. 
not  trusts  of  personalty,  82. 
nor  secret  trusts  to  defraud  creditors,  82. 
manifestation  or  proof  of,  alone  required  to  be  in  writing,  97, 

104. 
requisites  of  the  written  manifestation,  Jl 7-1 12. 
time  when  it  may  be  made,  97. 
may  be  in  the  form  of  a  letter  of  trustee,  98,  99. 
printed  pamphlet,  98. 
entry  in  trustee's  books,  98,  109. 
redtal  in  deed,  100. 
deposition,  100. 

answer  in  chancery  admitting  the  trust,  100-103. 
any  instrument  showing  the  trust  relatioD,  109, 110. 
need  not  be  sealed,  105. 
not  comprised  in  a  single  paper,  105. 
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TRUSTS  —  continued, 

bj  whom  ta  be  Bigned,  106. 

need  not  show  consideration,  112. 

will  to  prove  trust  must  be  executed  ss  a  will,  107.' 

forms  of  words  immateriRl,  108,  109. 

expressions  "our,"  "jour,"  etc.,  not  suffident,  108. 
whether  equity  will  compel  a  discovery  of  the  trust,  108. 

See  PUading. 
enforced  in  equity  when  partly  executed,  108. 

See  Part  PerfomumM. 
parol  evidence,  for  what  purposes  admitted,  96,  111,  112. 
2.  Implied  or  resulting  trusts,  83-96. 
not  afieded  by  the  statute,  83. 
sustained  on  common-law  principles,  84. 
different  kinds,  84. 

by  c.  q.  L  paying  parchase-mtniey  of  the  land,  85-93. 
may  be  pro  tanto  in  proportion  to  amount  paid,  85. 
must  be  payment  of  an  aliquot  part  of  the  whole,  86. 
proportion  paid  must  appear  with  certwnty,  66. 
payment  need  not  be  in  money,  87. 
muGt  be  at  the  time  of  purchase,  89. 
and  out  of  e.  q.  L't  own  funds,  90. 
of  the  evidence  to  prove  payment  and  the  ownership  of 

the  funds,  91-93. 
parol  evidence  admitted  for  this  purpose,  98. 
or  to  rebut  presumption  of  resulting  trust,  92. 
in  cases  of  fraud,  94-96. 

mere  breach  of  contract  not  sufficient,  94. 
legal  title  must  have  been  obtiuned  through  deceit,  94,i95. 
fraud  ibnst  be  distinctly  alleged  and  proved,  96. 
SeGFratuL 

V. 

"UNCERTAIN  INTEEEST," 

in  land,  force  of  the  term,  228. 

See  Zand,  (hnlracUfir, 
USE.    See  TrutU. 
USE  AND  OCCUPATION, 

action  for,  in  case  of  invalid  verbal  lease,  124. 


VOID  AND  ILLEGAL.     See  CantraeU,-  LeoM. 


.dbyCoOglc 


WAIVER, 

of  defence  upon  the  statate,  1S5. 

oral,  of  written  contract,  429-436. 
WARBANTT, 

of  quality  of  goods  n^  not  appear  in  the  memorandum,  384. 

of  title,  release,  etc,  of.     See  Tith. 
WILL, 

agreement  to  leave  land  hj,  requires  writing,  2$3. 

to  be  used  aa  declaration  of  trust,  must  be  executed  as  will,  107. 
WITNESS, 

ugnatnre  as,  859. 

See  Memonmdum. 
WBinNG.     See  Memorandum. 


TEAR,  AGREEMENTS  NOT  TO  BE  PERFORMED  IH  A, 
includea  agreementa  of  whatever  subject-matter,  272. 
"tobt  performed,"  meaning  of  words  to  be,  274-283. 

if  upon  a  contii^ency  which  may  happen  in  a  year,  the  agree- 
ment is  to  be  performed,  statute  does  not  apply,  274-282. 
promise  to  do  something  on  the  happening  of  a  certtiin  event, 
275. 

ooDtiDue  to  do  something  until  it  happens,  276. 
continue  to  do  something  for  aa  iadefioite-time,  278. 
refrain  from  doing  **         «    u  .      "  u    277. 

immaterial  that  the  contingency  is  not  Ukely  or  expected  to 

occur  within  a  year,  279. 
but  it  must  be  sach  as  may  in  the  nat&ral  eowu  of  eventi 

occur  within  a  year,  280. 
effect  of  happening  of  contingency  must  be  to  complete,  not 

defeat,  the  perfurmaoce  of  the  contract,  281. 
if  contract  bjf  itt  termt  lakes  more  tbao  a  year,  statate  does 

not  apply,  282-284. 
or  if  it  be  the  tmdertlandiTig  of  the  parties  that  it  shall,  283,  284. 
"performed,"  meaning  of  the  word,  285—290. 

statute  applies  unless  contract  may  be  mlirtig  performed  within 

the  year,  28S. 
qu.  if  enough  that  it  may  be  performed  on  one  side,  286-290. 
immaterial  how  little  the  year  is  exceeded,  291. 
TEAR  TO  YEAR.    See  Uati. 
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